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The discretion allowed to counsel in Eng- 
land in the settlement of suits is illustrated 
by the ca«e of MaUhewn v. MunsUr, of 
which a report will be fonnd in the present 
issue. It may be doubted whether attorneys 
or counsel in this province possess similar 
powers. It was held by the Court of Review 
at Quebec, in Prifontaine v. Brown (1 Q. L. R. 
60), that the attorney of one of the parties in 
a case cannot, as such, renounce the whole or 
part of the jud'jrment given in his favor ; but 
such renunciation, to be valid, must be signed 
by the party himself .^r by his attorney ad 
hue. This decision was based on Art 477 of 
the Code of Procedure. Before judgment, a 
party or his attorney may discontinue his 
suit or proceeding (C. P. 450.) But any party 
may disavow his attorney who has exceeded 
his powers (C. P. 192), which seems to 
imply that a settlement contrary to the 
wishes of the client may be impugned by the 
latter. What was done in Matthews v. 
Xunster resembles what we call a confes- 
sion of judgment, which must be signed by 
the defendant, or be made by his special 
attorney, whose power of attorney, in 
authentic form, must be filed with the con- 
fession (C. P. 94.) The question is of interest, 
and any reader who may have information 
bearing upon it would confer a favor bv 
communicating it 

The London Law Jowmal maintains the 
right of spectators to look on at pugilistic 
encounters. "Every Englishman," it ob- 
serves, " in his heart, loves a fight with fists, 
and the only difference between the English- 
man of to-day and the Englishman twenty 
years ago is that it is now his fashion to pre- 
tend the contrary. On a certain day in the 
present week he was to be seen furtively ex- 
changing the Times, in which had, in his 
younser days, appeared the historic account 
of the great battle of Heenan and Sayers 
written by the late Mr. Tom Taylor, for the 
Telegraphy which in this matter better felt 



the national pulse. Perhaps he will have 
more courage in his opinions if he be told 
that the right to look on at a fight is deeply 
imbedded in English law, and has recently 
been recognized by a preponderance of eight 
judges over three in Cone%fB Case, A boxing 
match with gloves is no doubt lawful in all 
respects ; and although it is as unlawful to 
fight for money as it is to fight for spite, and 
unlawful to hold a sponge or take any other 
prominent part in a fight, yet merely to look 
on is the inalienable privilege of every Eng- 
lishman." 



The Solieitori^ Journal says : *' It appears to 
be desirable that every solicitor should at 
once establish a special letter book, under 
lock and key, for copying therein any letters 
which may contain libellous matter, and 
should be careful himself to copy such letters 
into the book. In the course of the trial of 
MaccoUa v. Jones last week, Mr. Baron Pol- 
lock is reported to have said that ' he had a 
strong opinion that as the defendant, before 
posting his letter, had it copied by his clerk, 
it was a publication, and he was supported 
by the only case he could find upon this 
point, which was from an American report' 
The name of this case is not given, and we 
have hitherto failed to discover any Ameri- 
can case exactly deciding the point We 
presume that the ground of the learned 
judge's opinion is, either that the clerk who 
copies has an opportunity of reading the 
letter, or that the letter book is open to the 
perusal of all the clerks in the office. We 
venture to suggest that in such a case it 
might be a question for a jury whether there 
had in fact been a publication to a third per- 
son. There jna,y possibly be in existence 
such a phenomenon as a clerk who reads all 
the letters he copies, or devotes his leisure 
time to a diligent perusal of the letter book 
of his employers; we have not yet come 
across him, and we gravely doubt whether 
his little peculiarities would tend to a length- 
ened continuance of his employment." 



The Albany Law Journal^ in a note upon 
the above, says the case referred to is prob- 
ably Kiene v. Ruff, 1 Iowa, 482. The court in 
that case said : ** Defendant furnished a copy 
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of the libellous matter for him to transcribe/' 
Then citing Baldmn v. Elpkimtone, 2 Bl. 1037, 
which held that an allegation of ' causing to 
be printed ' in a newspaper was equivalent 
to an allegation of publishing, because a 
third person was called as agent to whom 
the libel must have been communicated, 
they said : ** In the case before us, Wildput 
being procured to copy the libellous matter, 
was clearly an agent to whom the libellous 
matter was communicated." 



SUPERIOR COURT. 



Sherbrooke, Dec 22, 1887. 
Before Brooks, J. 
MoLbod v. McLbod. 
Slander — Words in foreign language — AUega^ 

tion in dedaroHon. 
Held : — That in an action for verbal slander , 
where the words complained of are spoken in 
a foreign language, it is necessary that such 
words be set forth in the dedaration in the 
language in which they are spoken, together 
with a trandation of them into English or 
French, 
Pkr Cttriam. The evidence seems to show 
that the defendant referred to the plaintiff in 
teims prima fade slanderous. It appears, 
however, that the words complained of were 
spoken in Gaelic. It is objected that inas- 
much as Graelic is a foreign language it is not 
sufficient to set forth the alleged slander by 
means of an English translation, but that the 
very words used should be set forth in the 
declaration, accompanied by a translation 
into one of the two official languages of the 
province ; and the correctness of this transla- 
tion proved in evidence. The English and 
American authorities undoubtedly sustain 
this proposition. The Quebec jurisprudence 
contains no case in point, and the Court has 
to decide the case on general principles. 
The rule laid down by the English and 
American courts seems the proper one, and 
the Court is disposed to follow it It does 
not appear from the evidence that the de- 
fendant used the words set forth in the 
declaration, but rather that he used certain 
other words which, when translated into 
English, may have the same meaning. The 
action must be dismissed. 



The following are the considbranLs : — 
"Tlie Court, etc. .Considering that plaintiff 
hath failed to prove the material allegations 
of his declaration; that it appears that any 
statement which may have been made on 
the occasion complained of by plaintiff' . . 
. . was made, as appears by the evidence 
in this cause, in a foreign language — to wit, 
in the Gaelic language; and that the plain- 
tiff hath not alleged or proved' any words in 
such language; hath not set out any 
words spoken by defendant of him in 
the language in which they were spoken, 
but has contented himself by alleging and 
proving what was said, as though spoken in 
the English language, when in fact no such 
words as complained of were uttered ; and 
considering that defendant was entitled to be 
informed by plaintiff in his declaration of 
the exact language for the utterance whereof 
he has brought the present action, and that 
the plaintiff's declaration is insufficiently 
libelled to enable him under the facts of this 
case to obtain any judgment as sought for 
. . . . doth dismiss plaintiff's action 
with costs.'* 

Action dismissed. 
John Leonard for plaintifil 
Ives, Brown dc French for defendant. 
(D. a k) 



CIRCUIT COURT. 
MoNTRBAL, December 20, 1887. 
Before Davidson, J. 

Ramsay v. The Momtrbal Strbef Railway 
Company. 

Street Railway Owmpany— 30-31 Vict, ck, 39, 
s, 2— Notice of Claim^Suorogation — He- 
sponsibUity of Tramway Company — NegH' 
gence. 

Held :— 1. That the notice of daim required by 
30-31 Vict, ch, 39, 8.2, is a condition pre- 
cedent, without the performance of whidi an 
action cannot be brought; but in the present 
case the requirements of the Statute were 
sufficiently complied with, 

2. The insurer who lias paid a loss, is subrogated 
in the rights of the insured against third 
parties who are responsible for having caused 
such loss. 
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3. A tramway company is, in the enjoyment and 
exercise of its franchise, botmd to recognize 
theriglUs and necessities of pvblU: traffic. 
Its employees are hound to exercise not only 
ordinary hut special care in the discharge of 
their duties. And so, where a carter was 
taking a load of hoxes, his horse and 
truck standing crosswise upon the street, 
and the horse, alarmed or struck hy a pass- 
ing tramway car, the conductor of which 
was not at the time keeping a vigilant vxttch 
to avoid accidents, suddenly hacked and 
broke a plate glass window, the tramway 
company was held responsible, 

PsB Cubiam: — 

Damages to the extent of $56.92 are sought 
from the defendants as resulting from the 
alleged recklessness or carelessness of one of 
their servants while driving a car along St 
James street on the 15th of July last At 
the moment a carter, with his truck and 
horse standing crosswise upon the street, was 
loading some boxes from the door of the Star 
newspaper office. Struck or alarmed by the 
passing car, the horse suddenly backed up 
and forced the tail end of the truck through 
a large plate glass window, completely shat- 
tering it Plaintiff as insurer of the window 
paid the loss, took an assignment from Mr. 
Graham and now turns upon defendants. 

The defendants first invoke the 30-31 Vic.^ 
eap. 39, sec 2, which reads as follows :— '* All 
'' persons claiming any loss or damage from 
'' the company, for any causes whatever, 
'* shall be bound, within the delay of a month 
" before the institution of any prosecution for 
** such costs or damages, to give notice in 
*' writing to the company of such claim, by 
" serving the same upon the secretary of the 
*' company, at its chief office in the city of 
** Montreal, with a detailed statement of such 
** costs or damages." 

It is pleaded that there has been no 
observance of this requirement, that the 
notice has to include a detailed statement of 
damages, and must be '* served upon the 
secretary and no one else." 

I concur in the pretension that the statute 
is more than directory. It enacts a con- 
dition precedent, without the performance 
of which an action has no right of entry. 



The plaintiff, in support of his pretension 
that he has given all necessary fulfilment to 
this clause, proves : — 

1. That on the 15th of July a letter from 
Bamsay & Son was addressed to and received 
by the secretary, setting out the accident, 
charging the company's servants with gross 
carelessness and holding it responsible for the 
cost of replacing the pane of glass as per a 
detailed and enclosed account 

2. That a letter from plaintiff's attorney 
was addressed to and received by the secre- 
tary, threatening suit if the claim was not 
paid. 

3. That upon the 12th of September, Mr. 
Lighthall, notary, personally went to the 
office and chief place of business of the com- 
pany, where, speaking to a derk in said 
office, he signified unto the company a trans- 
fer from Mr. Graham to plaintiff of all his 
rights in respect of said loss, and also served 
a copy of the transfer, which sets forth 
details of the loss, its cause and amount; 
and the notary further then and there 
served a copy of the notification upon the 
company, in which it is forbidden to pay any 
other person than plaintiff, and is notified 
that he will take legal proceedings to recover 
the sums so transferred. The secretary ad- 
mits that this signification reached him in 
the office. The plaintiff's action was not 
taken until the 14th of October following. 

The statute had one, and only one, object. 
It is intended to protect the company from 
vexatious litigation ; time is given to enquire 
into, and, if need were, to settle claims for 
damages without the intervention of the 
Queen's writs. If defendants' stern reading 
of the law were to prevail, the want of a 
secretary or his absence on business, or on 
leave or through sickness, would give en- 
forced suspension to a claimant's rights, and, 
in a case where prescription could intervene, 
might destroy them altogether. 

This statute, like any other, ought to be 
interpreted and applied in accordance with 
the dictates of ordinary common sense, and 
I have to believe that the defendants had, in 
ample form, due notice of plaintiff's claim 
for the glass. 

Another allegation in the plea needs to be 
discussed before the merits of the case can b^ 
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reached. It is pretended that Mr. Graham, 
having heen insured and having heen paid, 
suffered no loss, had no claim against any- 
one, and haa no rights to assign. But 
plaintiff urges his own rights as well as those 
of the insured. The point has been often 
raised here and elsewhere, and as often 
judged against the pleader. I need only 
refer to Richelieu & Ontario Navigation Co. v. 
Lafrenitre d a/, as a leading case ; 2 Leg. 
News, p. 204. 

It remains to examine the evidence. The 
carter was loading a box on his truck as the 
car came along the street He declares that 
his horse's head reached over the track. So 
alarmed did the man become that he ran out 
toward the street, waving his arms and 
shouting, " Stop, you can't pass— I will turn 
my horse." The car did not stop. He asserts 
that his horse, being struck, started back and 
drove the truck through the window. Mr. 
Kellert, an on-looker, gives general corrobora- 
tion. Dr. Berthelot, a passenger, saw the 
carter waving his arms in warning and 
thinks he shouted. His impression is that 
the car touched the horse's head ; if it did 
not, it was next thing to it Mr. H. J. 
Farmer was on the opposite side of the street 
and happened to be watching the carter at 
his work. The horse saw he was going to 
be struck and swerved backwards. If he 
had not done so there would have been a 
collision. There could not have been a foot 
between the car as it passed and the horse's 
head. 

For the defence, three witnesses swear that 
the horse was not struck. The conductor 
and Cloran, previously an employee and on 
the car, put the distance at two feet Walker, 
who was at the time a policeman and on the 
front platform, makes it from two to three 
feet Mr. Robillard, the company's superin- 
tendent, shows by measurements that the 
distance must have been about three and a I 
half feet, if the wheels were against the side- | 
walk. Whether they were or not is not i 
proved. ' 

The conductor admits that he heard the ' 
carter shout, but says it was too late to stop. I 
They were moving at the ordinary pace, i 
" bien tranquillement," and they often passed | 
1)01969 in 4 like position more quickly. The i 



carter was negligent, he says, because he 
ought to have been at his horse's head. The 
conductor himself was taking up fares at the 
moment and had his back to the horses. 
Cloran has a bad opinion of the horse. He 
had never seen it before, but it looked " as 
if you could not come within five feet of its 
head." If the horse were so restless in 
appearance, an increased responsibility lay 
on the car driver to approach it all the more 
carefully. But the carter swears that his 
horse has reached the mature age of fourteen 
years, has been nearly all its life in the 
shafts of a truck, and is, as it certainly ought 
to be, perfectly quiet 

Whether the liorse was struck or not, if its 
fright was caused by the company's negli- 
gence, then legal responsibilities exist for all 
the immediate consequences. Apart from 
its common law liability the company is 
subjected to the liabilities imposed under the 
city by-law. Section 30 provides that ** the 
** conductors shall keep a vigilant watch to 
'* avoid all manner of accident, and stop the 
*^ cars whenever they shall perceive on the 
" track* or moving in the direction of the 
" track, any person, cattle, vehicle, or other 
" obstruction likely to cause an accident ;" 
and section 34 makes the company respon- 
sible ** for all damages arising from the man- 
'* ner the cars or sleighs used by them shall 
" be run or driven." 

A tramway company is, in the enjoyment 
and exercise of its franchise, bound to recog- 
nize the rights an. I necessities of public 
traffic The conductors and drivers have 
need to exercise not only ordinary, but 
special care in the discharge of their duties. 
Special duties imposed by statute or city 
ordinance must be more strictly observed 
than those not so imposed. They are part of 
the considerations taken for benefits bes- 
towed. Moreover, a tramcar is of great 
weight, carries with it great momentum, 
cannot be turned away to escape a collision 
and ought to be under constant control. A 
damage which is the natural consequence of a 
default to run their car in a thoroughly 
reasonable and proper manner involves the 
liability to pay it. 

In the belief of the carter, and of Mr. 
Farmer, whose evidence impressed me 
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strongly, the horse was not only " an obstruc- 
*' tion likely to cause an accident/' to use the 
words of the by-law, but an accident was 
Inevitable if the car was not stopped. To 
that belief the carter gave effect by voice and 
action. If, as the conductor charges, the man 
ought to have been at his horse's head, then 
the car ought to have been under such con* 
trol as to give him time to get there. More- 
over, a truckman is not bound to stand at 
bis horse's head to watch for cars passing at 
uncertain intervals. He is not a trespasser 
if he uses reasonable diligence in loading and 
unloading. He was exercising a right as 
one of the public for whose benefit the street 
is maintained. But the conductor was not, 
attlie moment^ keeping a " vigilant watch to 
" avoid all manner of accident ;" he admits 
that his back was to the horses and that 
when he heard the carter shouting it was too 
late to stop the car. 

I have dealt with this matter at greater 
length than the amount at stake would seem 
to warrant, but my judgment involves a 
principle of some importance, and I trust it 
will stand as a warning to conductors and 
drivers in like case. 

I strike off the item of $9.50 for costs of 
protest, because it was not included in the 
notice of claim, and award plaintiffs $47.42 
with costs. 

F, K Oilman, for the plaintiff 

Cooke & Brooke, for the defendants. 



CIRCUIT COURT. 

Hull (County of Ottawa), Nov. 30, 1887. 

Before Wurtblb, J. 

Trbmblay v. Bastidn. 

Procedure-^Temporary absence of plaintif— 

Security for cogts. 

Held: — That the temporary ahtence of the 

plaintiff from the province, while working on 

a timber limit in Ontario, but while his 

family continues to dwell in his home in 

the province, does not render him liable for 

security for costs. 

Per Curiam. The defendant has moved for 

security for costs, alleging that the plaintiff is 

now a resident of the State of Michigan, and 

t))^t he is bound, not being a resideat of the 



Province of Quebec, to give security for the 
defendant's costs in this action. The plain- 
tiff has produced counter affidavits, establish- 
ing that he is not in Michigan, but in the 
Province of Ontario, having been engaged to 
work on a timber limit for the winter, for the 
purpose of earning a livelihood for himself 
and his family, and that his wife and chil- 
dren have continued to occupy his home in 
the city of Hull. 

The article of our code respecting security 
for costs is different in its provisions from both 
the old and the new law of France- By the 
French law, security is required from aliens, 
whether resident or not, and is not required 
from a citizen, even when a non-resident; 
while, by our law, an alien who is resident 
in the province is not required to give secu- 
rity ; and a non-resident, whether an alien or 
a British subject, is bound to do so. 

The question to be decided is whether, 
under the circumstances shown by the affi- 
davits filed by the plaintiff, he is or is not 
resident in the province ; and this question 
is one of considerable importance in this 
locality where hundreds of men are every 
winter in the same position as the defendant. 

One's residence is the place where one 
abides or lives habitually, and not accident- 
ally, whether or not one's domicile is estab- 
lished there. When one ceases to dwell in 
a place, one loses in a literal sense his resi- 
dence in that place ; but in a juridical sense, 
when it becomes necessary to apply to a 
given case the effect which the law attaches 
to residence, a continuous and uninterrupted 
habitation is not strictly necessary to keep 
one's residence and retain the quality of a 
resident- As in the case of domicil, so in 
that of residence — it is not lost by an absence 
of even some duration for the purposes of 
business or for the performance of work, if 
the absence is only transitory, and if it 
clearly appears that there is no intention of 
dwelling habitually where one goes for such 
a purpose, but on the contrary that there is 
an intention to return to one's dwelling and 
that the absence is only for an express 
undertaking. (Mourlon, Code Civil, No. 322.) 

A temporary absence of this kind may be 
likened to a journey or trip, which does not 
affect one's domici], nor in like manner one's 



THE LEGAL NEWS. 



residence in a juridical sense. (3 Holland de 
Villargnes, Verbo Domicile.) 

The case of the plaintiff is exactly in point, 
and he consequently retains and has for all 
juridical purposes the quality of a resident of 
this province, and is therefore not obliged to 
give security for costs. 

I find that the question has been frequently 
decided in this sense, and I refer to Mountain 
V. Walker, 5 R. L. 747, and Prentice v. Graphic 
Co., 1 L. N. 556. 

I therefore reject the motion for security 
for costs, and enter the judgment in the fol- 
lowing words: — 

*• La Cour, aprds avoir entendu les 
parties, par leurs avocats, sur la motion 
du d^fendeur demandant un cautionne* 
ment de la part du demandeur pour les 
frais, et apres avoir examine les depositions 
produites de part et d'autre ; 

"Consid^rant qu'il appertque le deman- 
deur aurait ^tabli sou domicile dans la Cite 
de Hull et qu'il y tient encore maison, 
laqnelle est actuellement habitue par sa 
femme et ses enfanta ; 

"Consid6rant que le demandeur est nn 
ouvrier qui a I'habitude d'aller travailler tons 
les hi vers pour les grand industriels qui ez- 
ploitent les fordts tant dans cette province 
que dans celle d'Ontario, et qu*il appert qu'il 
est maintenant aii service d'un de ces indus- 
triels et travaille sur un territoire forestier 
dans la province d'Ontario sur lequel son 
matt re possMe le droit de coupe ; 

*' Consid^rant que le demandeur s*est 
eloign^ de sa demeure non pour resider mais 
bien pour trouver temporairement du travail 
ailleurs, et que Ton ne peut pas dire qu'il 
n'est plus residant dans cette province parce 
qu'il a eu besoin pour gagner sa vie et celle 
de sa famille de laisser sa maison ^t de se 
transporter temporairement ailleurs, et que 
de fait son absence pour cette fin doit etre 
consideree comme un voyage et son retour 
comme le terme de ce voyage et non comme 
une residence en dehors de cette province ; 

"Consid^rant que le demandeur ne peut 
pas par conseque'nt ^tre qualifi^ comme non 
residant dans la province de Quebec ;" 

<* Renvoie la dite motion." 

Motion for security for costs dismissed. 

C. B. Major for plaintiff 

Bochon & Champagne for defendant 



COURT OF APPEAL. 

London, Nov. 28, 1«87. 

{Before the Mastbr of the Rolls, Lord Jusnos 
BowBN, and Lord Justicb Fbt.) 

Matthrws and wifjb v. Munbtcr. 

CompromxH of acHon^^Porvers of counsel. 

This was an appeal from the judgment 
of the Divisional Court refusing to set aside 
a compromise of the action. It was an 
action against the defendant for malicious 
prosecution, and at the trial on the morning 
of the second day, before the plaintiffi' case 
was closed, counsel on both sides, in the 
absence of the defendant, who was on bis 
way from Brighton, agreed upon a settlement 
of the action, namely, that thexB shoald be a 
verdict for the plaintiflfs for £350 and oosts, 
and that there should be a withdrawal of 
imputations. The case thereupon terminat- 
ed, but the defendant, upon coming into court 
afterwards, repudiated the compromise, and 
moved to have it sei aside. The defendant 
made an afiidavit stating that he entirely re- 
pudiated tlie terms of the compromise, and 
that he had given no instructions for a set- 
tlement The Divisional Court (Mr. Justice 
Stephen and Mr. Justice Wills), upon the 
authority of Strauss y. Francis (L.R., 1 QB. 
397), refused to set aside the compromise. 
The defendant appealed. 

Afr. Wilberforce appeared for the defend- 
ant, and contended that counsel had only 
authority to fight the case, and had no 
authority, unless it was expressly given by 
the client, to settle an action, Smnfen v. 
Swinfen, (1 C.B., N.S.,36l); Prestwich v. PoUy, 
(18 C.B., N.S., 806); and Smnfen v. Lurd 
Chelmnford, (5 H. & N. 890. 

Mr. Kemp, Q.C., and Mr. Harper, for the 
plaintiffs, were not called upon. 

The Court dismissed the appeal. 

The Master of the Rolls said that the re- 
lation between client and counsel had been 
sometimes expressed as that of principal and 
agent His Lordship could not adopt that 
phraseology. The relation between counsel 
and client was that of advocate and client 
The relationship was created by the client re- 
questing the counsel to act as advocate for 
him. The client might withdraw that 
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request at any moment But when the 
client had requested counsel to act for him 
as advocate, the client must be taken to 
know that he had placed that advocate into 
a certain position with regard to the opposite 
party by representing that the counsel was 
his advocate. The request to act as advocate 
was a request to do those things which it 
waa recognized an advocate usually did for 
his client The duty of the advocate when 
in court was to act for his client. The ad- 
vocate acted as the superior in the conduct 
of the cause. He had unlimited power to 
do what he thought best for his client in the 
conduct of the cause in court. That un- 
limited power was under the control of the 
court, who would see that nothing was done 
that would create manifest injustice, and 
would give relief in such a case. That re- 
lation of advocate and client could be put an 
end to at any moment, provided that when 
other parties had acted upon such relation- 
ship, the client took care to let them know of 
its determination. If the client were in 
courts and objected to something that the 
advocate was about to do, he could not 
direct the advocate as to the course he was 
to pursue. What would happen would be 
that if the client were to insist on his view, 
the advocate would withdraw from the cause, 
and that was the way in which the client 
could get rid of the paramount authority of 
the advocate. If the advocate were to do 
something which was outside the conduct of 
the cause, his act would not be binding upon 
the client, unless he was expressly requested 
so to act The meaning of the words " con- 
duct of the cause'' was well expressed by 
Lord Chief Baron Pollock in Suinfen v. Lord 
Chdmrford, " We are of opinion," he said, 
"that although a counsel has complete 
authority over the suit, the mode of conduct- 
ing it, and all that is incident to it— such as 
withdrawing the record, withdrawing a 
juror, calling no witnesses, or selecting such 
as, in his discretion, he thinks ought to be 
called, and other matters which properly be- 
long to the suit, and the management and 
conduct of the trial— we think he has not, by 
virtue of his retainer in the suit, any power 
over matters that are collateral to it" The 
power to consent to a verdict upon terms 



must come within the ^ management and 
conduct of the trial." The authority of an 
advocate in the conduct of the tibial was, as 
between him and his client, unlimited until 
the relationship was put an end to, but if 
the advocate exercised his power in a man- 
ner that the court considered unjust, the 
court would give the client relief. Here it 
was not pretended that the client put an end 
to the relationship, nor was there any symp- 
tom of injustice, and so the court would not 
interfere. 

Lord Justice Bowbn said that upon the 
second day of the trial the defendant did not 
arrive until late in the mornings and during 
the interval he left counsel in uncontrolled 
command, with the duty of doing what he 
thought best in any emergency that might 
arise. Counsel consented to a verdict 
against the defendant, and the question was 
whether the defendant was bound by what 
was done. Counsel, by appearing, under- 
took for his client certain duties which were 
regulated by professional honour and eti- 
quette, and by retainer implied that the 
client would be bound within certain limits 
by the acts of his counsel. Those limits had 
been laid down in the passage already quot- 
ed from Chief Baron Pollock's judgment in 
Swivfen v. Chelmsford, By the retainer, 
therefore, counsel had complete authority 
over the suit, the mode of conducting it, and 
all that was incident to it If counsel could 
be called an agent, be was an agent of a 
very peculiar kind, the limit of whose 
authority was perfectly well understood. If 
the client were in court it was the counsel's 
duty to consult him upon so important a 
matter as a compromise. It did not follow 
that counsel, if he thought the client's course 
prejudicial, need follow it ; he had the al- 
ternative of returning his brief. But here 
the client was not in court, and so could not 
complain if counsel, acting for the best, com- 
promised the action. Counsel was sailing 
the ship ; and he had power to compromise 
within reasonable limits. The duty of coun- 
sel and his authority amounted to the same 
thing. It was within the duty of counsel to 
compromise, and therefore it was within the 
I limit of his authority. 
i Lord Justice Fby said that the case was a 
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simple one. Counsel had received no in- 
structions as to a compromise. In the terms 
of the compromise, there was nothin^^ outside 
the scope of the action, and nothing mani- 
festly unjust It was within counsel's duty 
to do the best he could for his client in the 
matter of a compromise, and if within his 
duty it was within his authority. It would 
be a most disastrous conclusion to come to, 
not in the interests of the Bar, but in the in- 
terests of the public, if the court were to de- 
cide otherwise, as an advantageous offer 
made during the course of a trial might hav^ 
to be refused if the client were absent 



INSOLVENT NOTICES. ETC, 

Quebec Qfficinl Ocuette, Dec. 24. 

Judicial Abandonments, 

Alma B. Elliot and Michael Fox. restaarant 
keepers, Montreal, Deo. 12. 

Curators appointed. 

Re John F. Cote.— €. Millier and J. J. Griffith, Sher- 
brooke« joint curator. Doc. 16. 

Re J. Albert Dufreane, trader, Gacouna.— H. A. 
Bedard, Quebec, curator, Dec 20. 

i?6Slmire L^tourneaa (S. St Michel, >!^).~Kent k 
Turcotte, Montreal, curator, Dec. 20. 

Re Elliot k Fox.— C. Dcsinarteau, Montreal, cur- 
ator, Deo. 20. 

Re Edouard Larue. — G. Desmarteau, Montreal, 
curator, Dec. 20. 

/SelsaiLoRiopel.— George Read, St. F^lix de Valois, 
curator, Dec>13. 

Re Albert H. Weston, icrocor.— James M. Paul, 
Montreal, curator, Deo. 17. 

Dividends, 

Re J. D. B. Boisrert, Drummondville.— First and 
final divideud, payable Jan. 18, J. MoD. Uains, Mont- 
real, curator. 

Re Louis Dupuy.—Diridend, W- A. Caldwell, Mont- 
real, ourator. 

Re Andrew B. Somerrllle, Kinnear's Mills.— Second 
and final diridendi payable Jan. 13, J. McD. HainS) 
Montreal, curator. 

Separation a* to Property. 

Cesarine Masson vs. Athanase Papineau, carriage - 
maker, Montreal, Sept. 20. 

Appointmentit, 

Francois J. H. Marchand and Gabriel March And, 
advocates, St. John, appointed joint Prothonotary of 
the Superior Court, Clerk of the Circuit Court, Clerk 
of the Crown and Clerk of the Peace, District of 
Iberville. 

George L Barthe, advocate, appointed District 
Magistrate for the Districts of Three Rivers, Artha- 
baskaand Richelieu. 

The Village of TAssomption erected into a town 
municipality from Jan. 1, 1888, under the name of 
" The Municipality of the Town of Assomption." 



QueUc Official Gazette, Dee, SL 
Judicial AbandcmmetUe, 

L.- Philippe GaUlemefcte, District of Terrebonne, 
Deo. 22. 

Oiuxtton appointed. 

Re Candlde Lemire (0. Lemlre & Cie.).— Kent k 
Turootte, Montreal, curator, Deo. II. 

Re Thos. McGord, dry goods merohant.— H. A. 
Bedard, Quebec, curator. Deo. 2i. 

Re Delle. Philom^ne Pelletier, marohande pnbliqae 
(L. X. Miller k Co.).— 0. Desmarteau, Montreal, cur- 
ator, Deo. 26. 

Dividendf, 

Re Joseph Perreault.— First and final dividend, 
payable Jan. 17, C Desmarteau, Montreal, curator. 

Cudaetre, 
Hare Island, county of Kamouraska, prorisions of 
Art. 2166, C.C., to come into force from Jsm. dlst 

GENERAL NOTES, 

Une fottle considerable aisistattsamedi k raadieooe 
de la Cour d'assises de rH^rault On y jageait uoe 
affaire ourieose, vingt et un vols reprooh^ k an nornm^ 
Alfred No^l, kg4 de 25 ans, ouvrier petntre, oonunis 
par lui la nuit et dans des maisons habitues, sous le 
d^guisement d'une femme. 

Ce garden, qui ^tait un ouvrier laborienx.travaiUant 
tons les jours et gagnant en moyenne quatre francs, 
^prouvait le besoin de s'habilleren femme le soir, 
d'alier rdder dans la ville de Montpellier, par toas 
les quartiers, entrant dans les maisons et p4n4tnnt 
dans les appartements dont les portes avaient ^t^ Uis- 
s^es ouvertes. et Ik 11 s'appropriait tous les v^tements 
de femme qu'il rencontrait sous la main, no n^ligeaot 
pas les porte-monnaie qu'ils contenaient. 

On lui reproohait, et il a avou^, vingt et an voU 
commis dans oes conditions ; k son domicile on a re- 
trouv6 un veritable baxar d'objets f ^minins, parmi les- 
quels les victimes de oes nombreux vols ont reconna 
la plupart des objets k elles soustraits. 

II en est re8t6 encore un stock considerable prove- 
nant d'autres vols commis par Notfl, mais doot il avait 
perdu le souvenir. 

L'accuse, qu'on ne d^signait plus k Montpellier, oil 
cette affaire a produit an certain bruit, qnesoos le nom 
de rhommo-femme, a d^jk 6t6 coadamn^ cinq foisi 
dont deux fois (Il Gien et k Alais, pour vols d'objets 
6galement f^minins. 

II etait sur le point de se marier, mais sa fianede a 
declare k I'audience renoncer k ses projets. 

Les renseignemeuts sur son compte foumis par la 
police et par ses patrons n'etaient pas mauvais. Aussi 
apri^ requiFitoire de M. Pomp^i, avooat general, le 
defenseur de Nofel, Me Roussy, a-t-il soUioite dn jury 
un verdict des plus iudulgents en favour de son client, 
qu'il a presente comme an monomane. 

Le jury a nccorde les circonstances attenuantes et 
repousse la circonstance aggravante de fausses olefs. 

Ia Cour a condamne No€l pour ces vingt et an vols, 
k quatre annees d'emprisonnement. 
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we fear, not tend to diminish the num- 
ber of applications to the Privy Council for 
leave to appeal from the Supreme Court of 
Canada. 



The decision of the Judicial Committee of 
the Privy Council in Porteous v. Beynar, which 
will be found in the present issue, furnishes 
a striking illustration of the inconvenience 
which may arise from having two Supreme 
Courts of Appeal It is now about three years 
since the profession in this Province were 
startled by the decision of the Supreme Court 
of Canada in Bwrland v. Mofait (8 Leg. News, 
147), reversing the law as stated by our pro- 
vincial Court of Appeal (7 Leg. News, 182), 
and holding that persons in possession of 
trust property under a voluntary deed of as- 
signment, by a debtor for the benefit of his 
creditors, are not entitled, as such assignees, 
to sue or be sued in reference to the estate 
and property assigned to them. It now ap- 
pears that if that case had been appealed to 
England, the judgment of the Queen's 
Bench upon this point would have been 
affirmed; for the Judicial Committee, in 
Porteow V. Reynarj in the most em- 
phatic terms express their dissent from 
the doctrine enunciated by the Supreme 
Court in Bwrland v. MoffaU. The decision of 
the Supreme Court being accepted by the 
Court of Queen's Bench as binding on them, 
was followed by the latter court in Porteawt 
V. Beynar, contrary to their own view of the 
law previously expressed in Bvrland v.Moffatt 
But the case of Porteous v. Bt^ar having 
been carried to the Privy Council, the Judi- 
cial Committee now render the judgment 
which the Court of Queen's Bench would have 
rendered, if the decision of the Supreme 
Court in Bwrland v. MoffaU had not stood in 
the way. The Judicial Committee, in Porteous 
V. Beynar, express the opinion that to accept 
the ruling of the Supreme Court in Bwrland 
V. MoffaU " would do considerable mischief, 
and practically defeat those compromises 
which constantly take place in carrying into 
operation the provisions of the Insolvent Act, 
and which can rarely be made effective with- 
out the introduction of trustees." This 
cnriouB chapter in our jurisprudence willf 



JUDICIAL COMMITEE OF THE PRIVY 
COUNCIL. 
London, November 15, 1887. 

Before Lord Fitzgerald, Ix)hd Hobhousb, 

Sib Barnbs PBAOocac, Sir Richard Couch. 
John Porteous et al. (plaintiffs in firet in- 
stance), Appellants : and Joseph Reynar 
(defendant in first instance), Respon- 
dent 
Assignment in trust for benefit of creditors — 
Bight of assignee to sue in respect of the 
trust property— C. C. P. 1&— " Burland v. 
MoffaU " (11 S.a Can, Bep, 76), overruled. 
Held :— 1. [Overruling the decision of (he 
Supreme Court of Canada in " Bwrland v. 
MoffaU;* 11 S. a Can. Bep. 76), that an 
assignee under a voluntary deed of assign^ 
ment by a debtor for the benefit of his 
creditors can, as such assignee, sue and be 
sued in respect of the estate and property 
assigned to h%m.^Art. 19 C. C. P. is ap- 
plicable to mere agents or mandatories who 
are authorized to act for others, and who 
have no estate or interest in the subject of 
the trusU; but is not applicable to trustees 
in whom the subject of the trust has been 
vested in property and in possession for the 
benefit of third parties, and wlu) have duties 
to perform in the protection or realization of 
the trust estate, 
2. That in the present case, the *rustees having 
derived their title with the assent of all the 
creditors, from the official assignee ap- 
pointed to an insolvent estate under the 
Insolvent Act of 1875, were assignees of his 
rights, and were entitled to enforce a con- 
tract entered into with tliem in respect of the 
trust property in their possession. 
Lord Fitzgerald: — This appeal comes 
before their lordships ex parte. The plaintiflb 
below are the appellants, and are represented 
here by eolicitor and counsel The defen- 
dant, who obtained the decision of the 
Supreme Court of Canada in his favor, does 
not appear. 
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In this particalar case, which is one of 
considerable importance, though it does not 
present much difficulty, it was specially 
desirable that the respondent should have 
been represented by counsel to assist their 
lordships by his arguments, and to lay 
b<)fore them the reasons for the decision of 
the Supreme Court Mr. Bompas, Q.G., for 
the appellants, has fully and candidly opened 
the case on both sides, and has laid before 
their lordships the authorities on which the 
Supreme Conrt acted. But though that is 
so, it is incumbent on their lordships, in a 
case heard ex partly to examine it more 
minutely, and to give their reasons more at 
large than would otherwise be necessary or 
desirable. Two leading authorities, de- 
cisions of the same Supreme Court, on 
appeal, have been principally discussed, viz.: 
Brown v, Pinsonnavli and MoffaU v. Burland, 
and as there was do appeal in either of those 
cases to this tribunal, the decisions are bind- 
ing and conclusive in Canada. But never- 
theless it became obvious, in the course of 
this hearing, that it would be necessary for 
their lordships to review these previous 
decisions as to one question affecting this 
appeal 

The facts of the present case are con- 
veniently and accurately stated in the 
appellants' case. The action was brought 
by the appellants against the respondent on 
the lf)th May« 1884, to recover $4,281, being 
the price of certain land sold by the appel- 
lants to the respondent under an act of sale 
in December, 1882. The notarial act was 
made between the appellants and respon- 
dent, and the respondent's contract to pay 
the price was with the appellants in their 
own names. The defence of the respondent, 
while not disputing toe title of the appellants 
to the land^ in question, or their right to sell, 
or the respondent's liability to pay for them, 
denied the right of the appellants to bring an 
action for the recovery of the price in their 
own names. 

In 1876, the firm of Benson, Bennett & 
Co., in which Alfred Frederick Augustus 
Knight was a partner, became insolvent, and 
made . an assignment under the Insolvent 
Act of 1875 to William Walker, as official 
assignee, for the benefit of their creditors. 



By a deed of composition and discharge, 
made under the provisions of the same Act 
on the 16th of June, 1876, and a deed sup- 
plementary thereto made on the 19th of 
June, 1877, Knight undertook to pay a com- 
position to the creditors of Benson, Bennett 
& Ca, on condition that all the assets of the 
firm were transferred to him, with the ex- 
ception of the real property and the timber 
limits, which were to be transferred by tlie 
official assignee, in whose possession they 
were by law, to the appellants, Boss and 
Porteous, and one Francis Vesina (since 
deceased), as trustees appointed by all the 
parties concerned, to bold the said real 
estate and timber limits for the benefit of the 
creditors and of Knight, until Knight had 
paid all the instalments of the composition, 
when the real estate and the timber limits 
would be conveyed to him by the said 
trustees. Knight was unable to pay the 
composition, and thereupon, on the 24th of 
January, 1879, by an agreement made by 
the creditors of the firm of Benson, Bennett 
& Co., and Knight, it was agreed that 
Knight should transfer all the assets of 
Benson, Bennett & Co. in his hands, and all 
his interest in the real property of the firm 
to the appellants, Porteous and Roes, and 
the said Vezina, for the creditors. By a 
deed made on the 9th of June, 1880, the 
official assignee transferred to the appellants, 
Porteous and Ross, and the said Veaina, the 
said real property and timber limits, and all 
his rights therein, Knight consenting and 
releasing all his rights. On the IGth May, 
1882, by a deed between the creditors of 
Benson, Bennett & Co. and the appellants, 
Porteous and Ross, and Pierre Lafrance, 
after reciting that Vezina died on the 25th 
January, 1882, and it was desirable that a 
formal deed should be executed to carry out 
the provisions of the agreement of the 24th 
January, 1879, it was provided that the 
appellant, Pierre Lafrance, should be ap- 
pointed in the plare of Vezna; and that 
after the execution of the deed the appellants 
should have actual and exclusive possession 
of all the real and personal property of 
Benson, Bennett & Co., with power (Article 
18) to sell the same or any part thereof, and 
(Article 19) to prosecute any actions neces- 
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sary in the interest of the estate. All 
proceeds (Article 22) of the estate, after pay- 
ment of the trustees' expenses, to be divided 
amoDgst the creditors. It was stated (Article 
26) that the powers and authority given to 
the trustees were given with the intent that 
the trustees should have the power of jn'ant- 
ing as good and valid a conveyance of any 
part of the estate as if every creditor signed 
the deeds. In accordance with the pro- 
visions of the deed of the 16th May, 1882, 
the appellants took possession of the real 
property of the firm of Benson, Bennett <Ss 
Co., and in December, 1882, by the act of sale, 
sold part thereof to the respondent. The 
title of the appellants, and their right to sell 
the property, as arising under the convey- 
ance of William Walker, the official assignee, 
and dated 9th of June, 1880, and the deed of 
the 16th of May, 1882, was stated on the face 
of the act of sala The respondent took 
possession of the land so sold to him, and 
cut down timber thereon. 

The whole case of the respondent rests on 
the contention that the appellants were 
agents of the creditors, and as such were not 
entitled to bring an action for the price of 
the land sold to him, in their own names. It 
was not contested, but that by the insolvency 
of Benson & Co., and by force of the pro- 
yisions of the Insolvency Act, their whole 
estate vested in the official assignee, and that 
if the sale to the respondent had been by 
the official assignee, that officer, and he 
alone, could have sued in his own name as 
such to enforce payment of the purchase 
money. Their lordships refer to sections 
16, 39, 75 and 76 of the Canada Insolvent 
Statute. The three original trustees had 
been appointed by the creditors' inspectors, 
with the powers and duties expressed by 
section 49 of the same statute. The several 
deeds or agreements by which the trustees 
became trustees of the estate were all duly 
made under the insolvency and in accord- 
ance with the provisions of the Insolvent 
Statutes, and by the deed of the 9th June, 
1880, to which the official assignee was a 
party, and made also in pursuance of the 
same statutes, the said official assignee did, 
"for the advantage of the creditors and of 
the estate/' trans&r and aasign to the 



trustees all the whole real estate of the in- 
solvents toxoid for the purposes of the deed, 
and it contains the following provision: 
" And for the effect of the present assign- 
"ment the said William Walker, official 
" assignee, did hereby put, substitute and 
" subrogate the said John Porteous, Jamds 
" Gibb Ross, and Francois Vezina, in their 
'* capacities of trustees and inspectors as 
" aforesaid, in the place and stead of him, 
" the said William Walker, in his capacity 
*' aforesaid, and in all his rights, title, in- 
"terest, and demand, privileges and hypo- 
"thecs, in, to, upon, or respecting the 
" premises. And the above named Alfred 
"Frederick Augustus Knight doth, both 
" individually and as having been such co- 
" partner, ratify and confirm the same in all 
** respects, and doth consent and agree that . 
" the said parties of the second part shall re- 
" ceive and dispose of all the real estate 
" hereinabove mentioned for the purposes 
" hereinbefore set forth, hereby relinquish- 
" ing, in favor of the said parties of the 
" second part, all and any rights of any kind 
" that he the said Alfred Frederick Augustus 
" Knight may or can have in, to, or upon 
"the above mentioned real estate and 
" premises." 

By the deed of the 16th May, 1882, to 
which the creditors were parties, and by 
which Lafrance was appointed trustee in 
place of Vezina deceased, after reciting that 
the whole property had come into the pos- 
session of the trustees, the confirmation of 
prior deeds and an agreement to discharge 
Knight from his liabilities under the com- 
position arrangement, by the 18th article of 
the deed, it is declared " that the trustees 
" shall have actual and exclusive possession 
" of the whole of the said estate, real and 
" personal, and are authorized to sell and 
" dispose of it in such wise and upon such 
" terms and conditions, either by private 
" sale or by auction, and either for ready 
" money or on credit, as to them, in their 
" own discretion, shall appear most advan- 
" tageous to the said creditors, with power 
'* to the said trustees in their discretion to 
" contract from time to time any loans that 
" they, in their discretion, may deem 
^* necessary for the advantageous carrying 
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'* oat of the tmsta hereby reposed in them, 
** as well as for the better conservation of the 
"property hereby entrusted to them, and 
" also for the execution of any incumbrances 
" thereon ; also to lease the said real estate 
'' or any part thereof until it can advanta- 
" geously be sold ; and also until the said 
'' timber limits can be sold, to allow timber 
*' to be cut thereon upon such terms as the 
*' said trustees may deem reasonable.** And 
by 19th. "That the said trustees shall and 
** may, by all such lawful ways and means 
" as they may think proper, collect and get 
"in all sums of money belonging to the 
" said estate ; and dispose of, and convert 
" into money all other the property and 
" effects belonging to the said estate, the 
" whole as to them in their discretion shall 
** seem best ; also to commence and prosecute 
" any action or actions, suiter suits, as well 
*' real as personal, in any courts of law or 
" equity for the recovery of any sum or sums 
" of money, goods, chattels, or other property 
'* of any kind that now is or may hereafter 
" become due or payable, or belonging to the 
'* said estate, or for any other purpose 
" that the said trustees may consider neces- 
" sary in the interest of the said estate to 
'* commence and prosecute, and the same 
*' action or actions, suit or suits, to prosecute 
" and follow until final judgment." And by 
22nd, " That all moneys which i>hall be got in 
" and received by the said trustees after the 
" payment of all'costs and charges of wind- 
" ing up the said estate, shall be applied in 
" the first place to the payment of the ad- 
" vances heretofore obtained by the said 
" trustees to enable them to meet the ex- 
" penses incident to the discharge of their 
" duties as such trustees, and more particu- 
"larly to pay the sum of $6,170.16 (with 
*^ interest at 7 per cent) advanced by the 
" Bank of Montreal to pay the Crown Lands 
" Department the transfer dues owing on 
" said timber limits so belonging to the said 
" estate, as appears by a certain deed bear- 
" ing date the 30th day of June, 1877, exe- 
" cuted before the undersigned notary, to 
" which William Walker, of the said city 
'* of Quebec, in his capacity as assignee as 
" aforesaid, was party of the first part, and the 
" said the Bank of Montreal was party of the 



" second part, and the said Alfred Frederick 
" Augustus Knizht was party of the third 
" part, and by a certain deed bearing date 
" at Quebec aforesaid, on the 4th of July 
" of the same year, pa&sed before the same 
" notary between the said parties." 

The estates being thus vested in the 
trustees, they proceeded to sell and make 
sale of a portion to the respondent, and by 
the conveyance dated 13th December, 1S82, 
in which their position as vendors and their 
title to the lands is fully recited, they con- 
veyed to the respondent, " for ever, with 
" promise of warranty against all gifts, 
" dowers, mortgages, substitutions, aliena- 
" tions, and other hindrances whatsoever, 
" the lands so sold ; of all of which the said 
" purchaser declares to have a perfect 
" knowledge, as having viewed and ex- 
" amined the said property and the titles 
" thereto, and therewith is content aud 
" satisfied. Which said vendors are law- 
" fully seized thereof under and by virtue of 
" a certain deed of transfer consented to by 
" the said William Walker, of the said city 
" of Quebec, Esquire, official assignee, in hid 
" capacity as assignee duly appointed to the 
" insolvent estate of Benson, Bennett & Ca" 
The deed then recites, " The present baigaia 
*' and sale is thus made for and in consider 
" ation of the price or sum of $11,014.64, 
" on account of which the said vendors do 
" hereby acknowledge to have received from 
" the said purchaser, at the time of the exe- 
" cution thereof, the sum of $3,671.54, dont 
" quittance d'autant And as to the balance 
" of the said purchase price, to wit, the sum 
" $7,343.10, the said purchaser doth hereby 
" bind and oblige himself, his heirs, and 
" assigns, to pay the same to the said ven- 
" dors at the said city of Quebec," by instal- 
ments as provided for in the deed. The 
action was instituted by the trustees' 
vendors to recover the residue of the pur- 
chase money, all the instalments being 
overdue. All the averments in the plaintiff 'a 
declaration have been sustained in evidence. 

The defence, whilst it puts the plaintiff on 
proof, amounts to what we would call a de- 
murrer in law, and concludes thus : — " Qu'i 
" tout ^v^nement la demande en cette cause 
"devait Hre par les dits John Porteous, 
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"James Qibb Ross, et Pierre Lafrance en 
" lear quality de mandataires, mois non lear 
" propre et priv6 nom. Pourqaoi le dit 
" d^fendeur conclat A oe que Taction desdits 
^ demandears soit debout^e avec d^pens 
" distraits aux sous-sign^/' The Superior 
Court of the Province of Quebec, in which 
this suit was instituted (Cour Sup^rieure, 
District des Trois Rivieres), pronounced 
its decision on the 8th November, 1884, 
holding that the plaintiflfs had proved 
their allegations and were entitled under 
• the act of sale to recover from the defendant 
' the balance of the purchase money. There 
is no allusion in that judgment to the 19th 
article of the Code of Civil Procedure, or to 
the exception now founded on it, and there- 
fore it would seem not to have been brought 
under the notice of that tribunal. 

From that decision an appeal was taken 
to the Court of Queen's Bench for the Pro- 
vince of Quebec ; but there is nothing in the 
reasons of appeal to indicate that any ques^ 
tion on the 19th article of the Code was to be 
raised. The 19th article it in these words : — 
" No person can use the name of another to 
*' plead, except the Crown through its re- 
'* cognised officers." That article is intended 
to express the rule of procedure previously 
existii^ in Lower Canada, and which, sub- 
ject to numerous exceptions, represents in 
some respects the rule of procedure in this 
country, e. g. the Queen never sues in her 
royal name alone. Her suit is by her 
Attorney-General on her behalf, or by some 
other public officer who has authority by 
Act of Parliament to enforce the rights of 
the Crown. Again, by the law of England a 
mere agent who contracts as such cannot 
generally sue in his own name ; but he may 
do so, and sometimes is the proper person to 
sue on contracts entered into with him 
directly in his own name. He may be per- 
sonally held liable on such contracts, and 
generally with us, trustees of real or personal 
estate, who have in them the title and pos- 
session, though but in trust for others, can 
sue to enforce their rights as such, and are 
the proper parties to enforce the contracts 
entered into with them in respect of the 
trust property, and a trustee is not regarded 
in the light of a mere agent, *' mandataire," 



or as a " Procureur qui a pouvoir d'agir par 
" un autre." But their lordships do not 
deem it necessary to pursue this further, as 
they have to give effect to Canadian, and 
not to English law. 

This case can^e before the Canadian Court 
of Queen's Bench, Province of Quebec,* and 
that court reversed the decision of the 
Primary Court: — "Considering that the 
" Supreme Court has already decideti in the 
" cases of Brown et cd. v. Pinsonnavltf and of 
" Burland v. Mnffatt, that a voluntary assign- 
" ment by an insolvent debtor of his estate 
" and property for the benefit of his creditors 
" did not confer upon the assignees the right 
^' to sue or defend in their own name the 
'' actions accruing with regard to the ej>tat6S 
" and property assignesl. And, considering 
'' that the present case does not constitute an 
" exception to the ruling of the Supreme 
** Court" Mr. Justice Ramsay concurred, 
but not in the reasons of the judgment; and 
after stating that the reversal by the 
Supreme Court of the decision of the Queen's 
Bench in Burland v. Moffati was a calamitous 
mistake, and a double error, he adds : — " But 
the '' deed in this case is of a totally different 
•* character. It carefully avoids giving re- 
" spondents any title but that of trustees; and 
" this respondents perfectly understood. They 
** sold as trustees, and now they bring the 
** action as principals. I do not see how this 
'* action could be maintained. If they are 
" principals they show no title ; if they are 
"trustees they cannot sue as such; for no 
" one but the Crown can use the name of 
" another to sue. Art 19, C.C.P." The rea- 
sons of Mr. Justice Ramsay, so far as they 
are reported, do not appear to their lordships 
to be satisfactory; but in truth the majority 
ofthe court seem to have merely followed 
the two prior decisions of the Supreme Court 
at Ottawa. Their attention does not appear 
to have been directed to the totally different 
circumstances ofthe present case. 

Their lordships have now to consider these 
two decisions, of which the earliest was J^roim 
v. Pinsonnauit^ reported in 3 Supreme Court of 
Canada Reports, p. 102, on appeal from the 
Court of Queen's Bench. There were two 
questions. The first was whether a partico- 

•UQ.L.R.297. 
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l&r contract was terminated by /ar« majeure. 
The court so held, and that formed a decision 
on the merits terminating the action. The 
second was whether the appellants as trustees 
for the creditors of Steele, had a right to sus- 
tain the action for Steele's creditors, though 
the contract was with them, the action, if 
any, belonging to the creditors under Article 
19, and not to them. Mr. Justice Taschereau 
delivered the judgment of the court on both 
points ; but the second, or technical question, 
receives the first attention. He says :—" The 
** plaintiffs sue in their quality of trustees 
" duly named of the creditors of Steele. The 
" rule with us, contained in Article 19 of the 
** Code of Civil Procedure, is that no one can 
" sue * par procureur.' Of course in certain 
** cases, when specially authorized by law to 
" do so, certain trustees may sue and appear 
" before the courts as such ; so can assignees 
"under the Insolvency Acts; but here the 
" plain tifl& have no such standing— «A«y are 
*' merely the attorneys of Steek^s creditors. It is 
'' true that Pinsonnault passed the deed of 
" April, 1879, with them, acting in their qual- 
" ity of such trustees, but this does not give 
" them any right to appear as such before a 
** court of justice." 

Moffatt V. Burland* which was the other 
case, appears to have been decided on the 
27th of May, 1884. It came before the Court 
of Queen's Bench at Montreal, and the head 
note is this : *'(!) A sale of a chattel may be 
" considered as a mere pledge instead of an 
'* actual sale, and invalid as a pledge for want 
" ofdelivery and possession. (2) The assignee 
" under a voluntary deed of assignment by a 
" debtor for the benefit of his creditors, can 
" as such assignee sue and be sued in refer- 
" ence to the estate and property assigned to 
** him." With the decision of that court on 
the main question their lordships have now 
no concern, but the judgment of Chief Justice 
Dorion on the second question is remarkable, 
and deserves the closest consideration. The 
very learned Chief Justice points out that the 
question was whether the appellant as cession- 
naive from the debtor for the benefit of credi- 
tors, was entitled to resist the action in his 
own name. He was not plaintiff in the suit, 

• 7 Leg. News, 182; 4 Q. B. (Dor.) 89. 



but was sued as defendant in respect of the 
trust property in his possession. The Chief 
Justice observes : — " But it is contended that 
*' the defendant, as the assignee of Gebhart 
" & Co., being a mere agent or attorney, has 
" no quality and no interest as such to appear 
*' in a court of justice and urge any objection 
" against the title of the respondent Now, 
'* is this a transaction in which the old rule 
*• * Personne ne plaide par procureur,' embo- 
" died in Article 19, does apply ? We have no 
** hesitation in saying if is not.** His lord- 
ship, in a most able, elaborate, and learned 
judgment, considers the authorities, both 
French and French-Canadian, that bore on 
the question, and observes : " As far as we 
" can refer back for precedents in the courts 
'^ of Lower Canada we find that assignees or 
" trustees vested by voluntary agreements 
*' with the estate of insolvent debtors for the 
'' benefit of their creditors have invariably, 
*' with one or two exceptional cases, been ad- 
*' mitted to urge before courts of justice the 
<< claims and rights of the estates which they 
^* represented as such assignees or trustees." 
Dealing with the Canadian authorities, which 
he describes as an unbroken chiun of 
precedents going as far back as 1811, he 
adds : — '* That the jurisprudence of a 
" country on any given case when oer- 
*' tain is not only the best, but the sole 
" authentic of what the law is now on 
^^ the subject" We gather also from his 
lordship's judgment that the rule of proce- 
dure in Article 19 is applicable only to a 
mere agent 

Bvarland v. Moffatt is reported on appeal 
from the Court of Queen's Bench to the Su- 
preme Court of Canada in the 11th Supreme 
Court Reports, p. 76.* The judgment of the 
Supreme Court is the judgment of Mr. Jus- 
tice Taschereau. He says that " Nul ne pent 
plaider par procureur" is, and always has 
been, the law of Lower Canada. 

The case on the merits is so mixed up 
witli the question of procedure that it is 
difficult to disentangle them ; but undoubt- 
edly the decision of the court on the techni- 
cal question of procedure rests on the 
the supposed rule that a voluntary assignee 

* See also 8 Leg. News, p. 147. 
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in trost for creditors comes within the 
article " Nul ne peut plaider par procwreur** 
and adopts the decision of Hr. Justice 
Badgley that the assignees of an insolvent 
cannot " ester en justice " for the creditors. 

Their lordships cannot interfere authorita- 
tively with either of those decisions, hut they 
may express their opinion on them for 
future guidance; and their lordships have 
no hesitation in saying that the reasoning 
and the decisions of the Supreme Court in 
relation to the exception founded on Article 
19 of the Code of Civil Procedure are not 
satisfactory, and that on the contrary they 
adopt the reasoning and decision of Dorion, 
C..T., in Bwrland v. Moffatt, as consistent with 
reason and law. 

Their lordships having so disposed of the 
two decisions of the Supreme Court, which 
governed the Court of Queen's Bench, pro- 
ceed to deal with the present case. 

On this appeal they entertain not a sha^e 
ofdouhtthat the decision of the Court of 
Queen's Bench was erroneous, and that the 
decision of the Superior Court was correct in 
fact and in law, and ought to be restored; 
and their lordships would have come to the 
same conclusion if the facts of this case were 
in effect similar to and had not gone beyond 
both Broton v. PinsonnatUt and Moffatt v. 
JSurland. Their lordships entertain the view 
that Article 19 is applicable to mere agents 
or mandatories who are authorized to act 
for another or others, and who have no 
estate or interest in the subject of the trusts, 
but is not applicable to trustees in whom 
the subject of the trust has been vested in 
property and in possoHsion for the benefit of 
third parties, and who have duties to per- 
form in the protection or realization of the 
trust estate. The case before their lordships 
is so different that even if the two preceding 
decisions were untouched they would 
not necessarily affect the decision of their 
lordships on the present appeal. This is 
Bot a case of a mere voluntary cession 
to a trustee for the benefit of creditors, 
but of an assignment under the Insol- 
vent Acts to the official assignee for the 
purpose of realization. That ofi&cer could 
sue and must sue in his own name, though 
he has no beneficial interest The present 



plaintiffs derive their title frotn him with 
the assent of all the creditors, and they are 
the assignees of all his rights, so £eLr as he 
could transfer those rights. In addition, by 
the composition arrangement entered into 
under the provisions of the 49th section of 
the Insolvent Act, and the subsequent acts 
springing trom. that composition, the estates 
moveable and immoveable have been vested 
in the plaintiffs in possession and in property 
under a mandate, to preserve, to manage, 
to realise, to pay off charges, and distribute 
the surplus. The trustees, too, ave em- 
powered to act independently of the creditors 
in performance of their obligations and 
duties, and are specially authorised to enter 
into contracts and to enforce them. The 
act of sale in the present case was regular 
and lawful The plaintiffs as trustees, sold 
property to the defendant, of which they 
were lawfully possessed, and to which they 
had title. He received that title and that 
possession from them. They were to receive 
the purchase money, and he covenanted to 
pay the balance of that purchase money to 
them. The action is brought by the trustees 
on that covenant, and if they cannot enforce 
it in the present action there is some diffi- 
culty in defining what the remedy, if any, 
may be. 

Their lordships are of opinion that to hold 
that the present suit could not be maintained, 
and in the present form, would do consider- 
able mischief, and practically defeat those 
compromises which constantly take place in 
carrying into operation the provisions of the 
Insolvent Act, and which can rarely be made 
effective without the introduction of trustees- 
They do not forget that in ordinary trust 
cases the estate is vested in the person of 
the trustee to accomplish the ends and pur- 
poses of the trust In order to create an 
effectual tnist the subject is usually vested 
in the trustee to preserve it, and deal with 
it for the objects contemplated, and what- 
ever is essential to the purposes of the trust, 
if not expressed, is usually implied : thus, 
for instance, if trustees are to recover and 
distribute funds, they may institute and 
carry on actions, recover payment, and dis- 
charge the debtors. 

Upon the whole their lordships are clearly 
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of opinion that the judgment of the Court of 
Queen's Bench should be reversed, the 
judgment of the Superior Court re-instated, 
and the appeal to the Court of Queen's 
Bench dismissed with costs, and their Iord< 
ships will so humbly advise Her Majesty. 
The costs of this appeal will be paid by the 
respondent. 

O. H. Malhiot, for plaintiff in Court below 
and in AppeaL 

Honan & Tourigny, for defendant in both 
courts. 

BompGM, Q.C, and Lfjeune, for appellants 
before the Privy Council. 



COURT OF APPEAL. 

Nov. 16, 16, 17, 19,1887. 

Before Cotton, L.J., Sir Jambs Hannbn, 
Lopes, L.J. 
Peek v. Dbrry. 
Company-^Misstatement in ProspectM^Lior 
bility of Directors. 
The Plymouth, Davenport and District 
Tramways Company was incorporated by 
special Act of Parliament in 1882. On 
February 1, 1883, a prospectus was issued 
inviting subscriptions for ordinary share 
capital. It was headed, in large type, " In- 
corporated by special Act of Parliament, 46 
<fe 46 Vict, c. 159, authorising the use of 
steam or other mechanical motive power," 
and contained the followinjr statement : *' One 
great feature of this undertaking, to which 
considerable importance should bo attached, 
is that, by the special Act of Parliament, this 
company has the right to use steam or 
mechanical motive power instead of horses, 
and it is fully expected that by the means of 
this a considerable saving will result in the 
working expenses of the line as compared 
with other tramways worked by horses." 
The only provisions contained with regard 
to steam in the special Act were as follows : 
" By section 35 it was provided that the car- 
riages might be drawn by animal power; 
and with the consent of the Board of Trade 
during seven years after the opening of the 
tramway for public traffic, and with the like 
consent during such further period as the 
Board might from time to time specify in 
manner therein mentioned, by steam or 



other mechanical power; " and it was further 
provided, "that ^e exercise of the powers 
therein conferred with respect to the use of 
steam or any mechanical power should be 
subject as therein provided, and to the com- 
pany obtaining the consent of the Corpora- 
tions of Plymouth and Devonport therefor." 
At the time when the prospectus was issued, 
the company had not obtained the consent 
of the Board of Trade or the consents of the 
Plymouth and Devonport Boards to their 
use of steam power, and such consents never 
were obtained. In an action by a share- 
holder for damages on the ground of mis- 
representations in the prospectus. Held, that 
the directors who issued the prospectus were 
responsible for the misstatements of fact 
contained in it, and that they were not 
justified, because they thought there was a 
strong possibility that they would get the 
necessary consents to the use of steam power 
in stating that they had actually the power, 
and that they were therefore liable to the 
plaintiior in damages, and an inquiry was 
directed as to such damages. 
Decision of Stirling, J., reversed. 



INSOLVENT NOTICES, ETC, 

Qwhec Official Ocaette, Jan, 7. 

Judicial Abandfinmcnf4. 

Benjamin H. Leoompte, trader, Montreal, Jan. 3. 

Robert Marcus Lerine, Fox Kiver, Dec- 27. 

Augusiin Brodeur, trader, Sherbrooke, Jan. 4. 

Ouraton appointed* 
ReL.F. Oailmette, St. Jerome.— Kent A Tarootte, 
Montreal, oorator, Jan. 2- 

DivideiuU* 
Re Z^lire Bronillette (E. Beaaehamp ft Co.)— First 
and final diridend, payable Jan- 26, C. Desn|arteau, 
Montreiil, curator - 

Be Louts Tremblay —First and final dividend, pay- 
able Jan. 26, 0- De^maneau, Montreal, curator. 

Re MoDougall, Logic <fe Co., and personal estate of 
John McDougall.— First and final dividend, payable 
Jan. 24, A- F. Riddell, Montreal, curator. 



GENERAL NOTES. 

The number of LittHVe Latino Aoe dated Jan. 7, 
begins a new volume— the 176th— of this standard 
weekly magmine. The Livino Age contains hh ex- 
cellent selection of the best reading, and is indinpens- 
able to thuse who would keep pace with the best 
literary work of the time. 

Vick'e Floral Guide for 188S (Rochester, N. T.) is a 
gem in its way, and with V'ek*» HfoffoxiKe, presents 
the study and practice of floriculture in their moot 
inviting aspect 
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Two interesting decisions, with reference 
to mistake or misapprehension on the part 
of the vendor, come from the Western States. 
One of them is undonbtedly erroneous. The 
first case, Wood v. B&ynUm (64 Wis. 265), 
occurred in Wisconsin. A poor woman, for 
the sum of one dollar, sold a stone which she 
believed to be topaz, the purchasers being 
jewellers in Milwaukee. When examined 
by a lapidary, it was ascertained that the 
stone was not topaz, but an uncut diamond 
the value of which was nearly a thousand 
dollars. Mrs. Wood, the vendor, on being 
informed of this, tendered back the dollar, 
and demanded the stone, which being 
refused, she brought an action to recover 
possession of the diamond. The court held 
that the stone being open to the inspection 
of both parties, both being ignorant of its 
real nature and true value, and there being 
no showing of actual fraud on the part of the 
jewellers in procuring the sale, the bargain 
could not be rescinded. This is not only 
contrary to equity, but is also very bad law. 
Pothier puts this very case : " II n'y a point 
de oontrat de vente si Pun compte vend re 
une chose, et Fautre en acheter une autre. 
Pareillement il n'y a point de contrat de 
vente, si I'on me vend un sac d'orge que je 
prends pour du bl6: on un tabati^re de 
tombac que je prend pour de Tor ; car quoi- 
que nous convenions du corps qui est vendu, 
nous ne convenons point de la mati^e qui en 
fait la mbstancef et par consequent nous ne 
convenons point proprement de la chose 
vendu ; ce qui fait dire & Ulpien : NxMam 
esse vendidonem pti/o, quoties in materid 
erratur; d, L. J 2." It will be remembered 
that in England, in the famous case of 
Reg V. AskweU (9 Leg. News, 45), seven of 
the judges were of opinion that it was lar- 
ceny at common law for a person who had 
received a sovereign by mistake for a shil- 
ing, to retain and appropriate the money . 

fe I n the sec ond and more recent! case, 
Sherwood v. WaOcer (lO^Wesiern Rep.'^636), 



which came before the Supreme Court of 
Michigan, the point was more difficult, but 
the court came to a conclusion which is 
totally opposed to that of the Wisconsin tri- 
bunal. One party sold a cow which, as a 
breeder, would be of great value, but was 
supposed by the owner and purchaser to be 
barren, and useful only as bee£ The animal 
was therefore sold for 5^ cents per pound, 
but before she was delivered, she was found 
to be with calf, a fact which increased her 
value to nearly $1,000, and the vendor re- 
fused to deliver. The first court held that 
the discovery did not avoid the sale, though 
the real value of the animal was ten times 
the price agreed upon. The Supreme Court, 
however, held this to be error, and the sale ^ 
was rescinded. The court said : " I know 
that this is a close question, and the dividing 
line between the adjudicated cases is not 
easily discerned. But it must be considered 
as well settled that a party who has given an 
apparent consent to a contract of sale may 
refuse to execute it, or he may avoid it after 
it has been completed, if the assent was 
founded, or the contract made, upon the 
mistake of a material fact, such as the sub- 
ject matter of the sale, the price, or some 
collateral fact materially inducing the agree- 
ment." 



^ LE TABLEAU DES AVOCATS. 

D'apr^s le tableau des avocats de la Pro- 
vince de Quebec pour Tann^e 1887-88, public 
au mois de mai dernier, il y avait alors 699 
membres de cet ordre inscrits et ayant droit 
de pratiquer devant nos tribunaux. 

Le plus ancien est Mr. Hugh Taylor, de la 
section de Montreal, r^idant en An^leterre, 
dont la date d'admission remonte H novembre 
1829. 

Viennent ensuite quatre v^t^rans qui 
etaient 6tud!ants dans le premier tiers de oo 
si^cle, ce sont *. 

Mr. John Day, C. R., de Montr^l, admis 
& la pratique en 1834. 

Mr. L. G. Baillarg^, C. R., de Quebec, admis 
en 1835. 

L'Honorable Mr. E L. Pacaud, C.B., 
d'Arthabaska, admis en 1886. 

L'Honorable Mr. R. Mackay, ex juge, de 
Montreal, admis en 1837. 
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Be ceux qui ont d6bat6 dans la carri^re de 
1840 ft 1849 il reste encore vingt-quatre pra- 
ticiens au tableau. Voici leurs noma avec 
Tann^ de lenr entree au barreau : — 

Messieurs F. W. G. Austin 1841 

RoaerRoy 1S42 

a Bethune 1843 

G. S. Bar roughs 1843 

O. Joseph 18*3 

J&s. Armstrong 1844 

B. G. Pelletier , 1844 

Ged. Ouimet 1844 

M. MoLeod 1845 

EnolideRoy 1845 

G.Maerae 1846 

B.U.Pich^..... 1846 

J.J. C. Abbott 1847 

S.R. Fleming 1847 

W. H. Kerr 1847 

Jofi. Malonin 1847 

George Irvine 1848 

D. A. Ross 18i8 

F. T.Jndah 1848 

J.J. Bates 1849 

W.A.Bates 1849 

M. Branchaad 1849 

R. Laflamme 1849 

F. B. Godin 1849 

I] y en a 30 dont Vadmission date de 1850 
H »59, 178 de 1860 H »69, 175 de 1870 ft 79, et 
278 de 1880 ft mai 1887. 

La section de Montreal compte 440 mem- 
bres, repartis comme auit entre les diflRgreuts 
districts qui compoeent cette section :— 

Montreal 832 

Ottawa 25 • 

Richelieu 23 

Iberville 14 

Joliette 14 

St. Hyaolnthe 13 

Terrebonne U 

Beauharooii 8 

La section de Quebec, formte des districts 
de Quebec, Saguenay, Chicoutimi, Beauce, 
Montmagny, Kamouraska, Rimouski et 
Gasp^, compte 146 membres. 

Les autres 113 membres qui compl^tent le 
nombre total de 699 donn4 ci-dessus forment 
les quatre sections rurales, dont 38 dans celle 
du district de St. Franpois, 36 dans celle du 
district des Trois-Bividres, 22 dans celle du 
district de Bedford, et 17 dans le district 
d'Arthabaska. G. 



OOUR DE CIRCUIT. 

Montreal, 11 d^cembre 1887. 
Coram Davidson, J. 
Roy v. Granghr. 
Mari -— JRe^porutabilUi — Afarchanduies vendw.$ 
d cridit d la femme^ Offense par U mari de 
ne pas vendre d crSdiU 
Juofc :—Le mari n*€8t pas responsable pour le 
prix des marchandises vendues dL crSdit d son 
Spouse l</rsqu'il amit formellement dSfendu 
au marchand de ne point /aire crid*t d 
aucunmembre de saJamiUe, et qu'ilest ad- 
mis que le mari a toujours foumi d «i 
famille tout ce dont elle a besoin, et que m 
femmefait des dipenses extravagantes. 
Action ordinaire sur compte pour deuil. 
Le d^fendeur all6gue qu*il a formellement 
ordonn6 au demandeur de ne rien vendre ft 
credit ft sa famille, ft qui 11 fournit tons les 
besoins n^cessaires de la vie, ft la connais- 
sance du demandeur et que c'est dans un but 
de speculation que le marchand a fait la vents 
dont il reclame le prix. 

A Taudition, le defendeur a admic que les 
marchandises en question avait servi ft sa 
femme, et le demandeur a admis la defense 
d'avanoer ft credit ; les goiits extravagants d*^ 
la femme, et aussi que le mari pourvoyait i 
tons les besoins de sa famille, et que le oompte 
des marchandises n'avait pas ^t^ envoys a\'ec 
les marchandises, mais seulement plusieura 
semaines aprds la vente. 

Per Curiam. — L^ demandeur a cit6 la cause 
de Bonnier v. Bonnier (3 R. L.), mais je ne 
crois que les deux cas sont analogues. Dans 
Bonnier v. Bonnier^ les livraisons ont ^te 
faites pendant I'espace de deux ans, et le 
mari avait connaissanoe des avances faites ft 
credit ft la femme, tandis que dans la pr^ente 
esp^ce, le mari a ignore la vente juaqu'au 
jour oil 11 a 6t6 trop tard pour remettre les 
marchandises. II est admis que la femme 
est extravagante et que le d^endeur fournit 
ft sa famille tout oe dont elle a besoin. Le 
oompte ne compreiid que trois emplettes qui 
ont 6te faites dans I'espace de deux semaines. 
Une femme peut porter des habits de deuil 
comme mati^re de luxe et mfime pour son 
plaisir. Les gens de metier, ft moins d'etre 
POUSSES par des sentiments d'humanit^ bien 
places, ne pen vent s*attendre ft rendre le mari 
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responsable; lorsque cr^it a ^t6 accord^ en 
contravention H ses ordres. Les causes de 
Gibson V. Herveyr 3 R L. 460, and Deben- 
ham V, Mellor, 3 Leg. News, 129, 268, peuvent 
Hre lues k profit. Je renvoie Taction avec 
d^pens. 

Augi de Lafortune^ pour le demandeur. 

MercieTf Beausoleil, Choquet & MarHneau, 
pour le d^fendeur. 
(p. G. M.) 



COUNTY COURT (COUNTY CARLETON.) 
Ottawa, Dec! 30, 1887. 
Before Ross, J.CC. 

Redgrate v. Canadian Pacific Railway Co. 

Bailvuy Company-^Responsibility for freight — 
Condition of contract requiring notice of 
logs vithin thirty-six hours. 

The plaintiff signed a shipping hUl, by one of the 
conditions of which it vxxs provided that no 
daim for dajnages for loss or detention 
of any goods should be allowed unless notice 
in writing and the particulars of loss, dam- 
age, or detention were given to the Hation 
freight agent at or nearest the place of ddiv 
cry vithin thirty-six hours after the goods 
were delivered. The goods were delivered 
12th July, and notice of loss was not given 
until 2b(h August, 

Held: — That railway companies may by con- 
tract relieve themselves from re^fnmsibility 
for loss, damage or detention of goods unless 
caused by negligence on their own part or 
tfuit of their servants, that the condition in 
this COM uas reasonable, and no negligence 
being alleged, the company was relieved from 
responsibility, 

Ver Curiam. This was an action brought 
by the plaintiflF to recover from the defend- 
ants the value of one case of emigrant's 
effects delivered to the defendants at the 
city of Quebec, as common carriers, to be by 
them carried to the city of Ottawa. 

The material paragraphs of the plaintiff's 
statement of claim were as follows, namely : — 

3. The defendants did not deliver the said 
case within a reasonable time. 

4. When the case was delivered to the 
plaintiff, it had been opened and a quantity 
of goods and chattels taken from it 

5. This paragraph (5) contained a list of 



the articles taken from the case, the esti- 
mated value of which, as therein stated, was 
574.25. 

6. The defendants have not delivered the 
said goods to the plaindff, and have refused 
and still refuse to deliver up the said goods, 
although the plaintiff has demanded delivery 
of the same. 

7. In the alternative, the plaintiff says that 
the defendants or their servants have con- 
verted the said articles to their own use and 
wholly deprived the plaintiff of the same. 

8. The plaintiff claims the value of the 
said goods and damages for their detention. 

The plaintiff claims $76 and the costs of 
this action. 
In the statement of defence : — 

1. The defendants denied all the allega^ 
tions contained in the 3rd, 4th, 5th, 6th and 
1st paragraphs of the plaintiff's statement of 
claim. 

2. The defendants said that they delivered 
the said case to the plaintiff within a rea- 
sonable time, in the same condition in which 
it was delivered to them by the plaintiff. 

3. The defendants further said that it was 
agreed in writing between the plaintiff and 
them, and formed part of the contract be- 
tween the plaintiff and the defendants for 
the carriage of the said goods, that the 
defendants would not be liable for and 
were thereby wholly exonerated from all 
liability for loss of or damage to any package 
or the contents insufficiently or improperly 
packed ; and the defendants said that even 
if the articles mentioned in the plaintiff's 
statement of claim were removed from the 
said case while in the custody of defendants 
(which the defendants denied), the said case 
was insufficiently and improperly packed, 
and that, therefore, by the terms of the con- 
tract, the defendants were not liable for the 
alleged loss. 

4. The defendants further said that by the 
terms of the contract it was further agreed 
that the defendants would not be liable for, 
and were thereby wholly exonerated from 
all liability for any loss or damage to any 
lace, jewellery, trinkets, gold, silver or plated 
goods of any description whatsoever, and 
that a portion of the goods in the fifth para- 
graph of the plaintiff's statement of claim 
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mentioned are laces, jewelJery, trinkets, gold, 
silver and plated goods ; and the defendants 
therefore said that even if the goods were 
removed from the case while in their custody 
(which the defendants denied) the defend- 
ants were, hy the terms of the contract, ex- 
empt from all llahility for the loss of the 
goods. 

5. The defendants further said that hy the 
terms of the contract '' no claim for damages 
'* for loss or detention of any goods for which 
*' the company is accountable shall be 
" allowed, unless notice in writing and the 
" particulars of the claim of said loss, damage 
" or detention are given to the station freight 
" agent at or nearest to the place of delivery 
" within thirty-six hours after the goods, in 
" respect to which said claim is made, are 
" delivered," and the defendants therefore 
said even if the said goods were removed 
from the case while in the custody of the 
defendants (which the defendants denied), 
no such notice as required by the said 
contract was so served within thirty-six 
hours after the delivery of the goods, and the 
defendants are therefore not liable for the 
loss. 

The plaintiflf joined issue upon the defend- 
ants' statement of defence. 

The case was tried before me, with a jur>', 
at the sittings of this court in December, 
1887. 

The facts, so far as material, were shortly 
these :— The plaintiflf, an emigrant from Eng- 
land, in giving her evidence, said she arrived 
at Quebec by one of the transatlantic 
steamers, and landed on the company's 
wharf there. She had four boxes, or cases, 
with her — three cases besides the one referred 
to in the pleadings in this action. It had 
been packed to the top with things in Lon- 
don. She herself helped in packing it and 
knew what was in it She saw the case on 
the said wharf and applied a new label to it 
She wanted to take the four cases with her, 
but the freight checker of the defendants 
told her the case was too heavy and could 
not be sent on the express train on which 
she was going to Ottawa, but would be de- 
spatched for its destination by the first 
freight train and that she would receive it in 
Ottawa in three or four days. The freight 



checker gave her, she said, a paper— (filed on 
the trial at Exhibit A) — ^which be told her 
was a receipt for the case ; that be did not 
read it to her, nor did she read it herseli 
This paper was the shipping receipt note 
given to her by the defendants' oflScer. Sh® 
left Quebec for Ottawa the same day — 2Sth 
June, 1887. She next saw the case in ques- 
tion on the 12th July, 1887, at Ottawa. Her 
son-in-law, Alfred Cattermole, brought it 
from the railway station of the defendants 
at Ottawa. She saw at once that the case 
had been tampered with ; the leather straps 
which bound down the lid were cut at one 
side and one end, and upon opening the case 
she found that many articles had been taken 
out of it She then specified the missing 
articles and their values — amounting to 
$73. 60. Alfred Cattermole was present when 
she opened the case. On her cross- 
examination she is shown the shipping re- 
quest note, and is asked if she signed it 
She said she did not think that the signature 
to it, " C. Redgrave," was her hand-writing ; 
that she did not remember signing it; that 
she did not believe it was her signature ; that 
it was not her signature. 

Alfred Cattermole said that he went to the 
railway station for the box or case on 6th 
July, and was told by the person in chaiige 
of the freight shed there that it had not 
arrived yet On 11th July he went there 
again to inquire after the case and was told 
that it had come ; it had been there four days. 
He said he had left Mrs. Redgrave's address 
with the boy who was in the freight shed 
when he called for the case on 6th July ; and 
that he asked on the 11th July why, if they 
had the case for four days, did they not 
notify Mrs. Redgrave, but got no satisfaction. 
He came back with a truck on the 12th July 
and took the case away, paying sixty-six 
cents for freight, the weight of the case as 
shown by the shipping request note being 
200 lbs. He confirmed the evidence of the 
plaintifi'(Mr8. Redgrave) as to the condition 
of the case— the leather straps cut and indi- 
cations that the case had been opened. 

That in substance, was the case for the 
plaintiflT. Evidence was then adduced at 
great length on behalf of the defendants, who 
called nine witnesses— four from Quebec, one 
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from St Martin Janction and four from 
Ottawa, being apparently all wbo had any 
connection with the transmission and chaige 
of the case from Quebec to Ottawa, and in 
Ottawa after its arrival there till delivered to 
Alfred Cattermole. The most material part 
of the evidence for the defence, stating it as 
succinctly as I can, is substantially this : — 

Isathan Barlowe said he is freight checker 
of the company at Quebec. In July he was 
station baggf^e master at Quebec. Saw the 
plaintiff when she landed in Quebec on the 
company's dock. She sent baggage by the 
defendants' railway. Thought she had four 
packages. Made out the bill of lading shown 
him. It was signed by Mrs. Redgrave in his 
presence. (Filed as Exhibit £. This is the 
shipping request note.) The shipping re- 
ceipt note and shipping request note — 
Exhibits A and E — were originally one 
paper. He tore them apart, gave one to her 
and kept the other now produced— Exhibit 
E — in the office of the company at the dock 
in Quebec. Mrs. Redgrave gave him the 
address as now shown on the shipping request 
note— Exhibit A — which he gave to Mrs. 
Redgrave. The case could not be tampered 
with while it was in charge of the company 
at Quebec. Cross-examined, he said he recog- 
nized Mrs. Redgrave (the plaintiff) as the 
person whom he saw at Quebec. There were 
700 or 800 passengers by the ocean steamer 
who went by the same train in the company's 
railway at the same time as plaintiff went 
but there were only two or three of them who 
had any baggage to go by freight train, Mrs. 
Redgrave being one of them. He told her 
when he gave her the receipt note that it was 
a receipt for her box. Did not tell her to 
read it Did not tell her to look on the back 
of it 

It further appeared from the evidence that 
the case in question reached Ottawa on 2nd 
July and therefore was in the defendants' 
warehouse or freight shed there when the 
witness (Alfred Cattermole) called to enquire 
after it on 6th July, and was told by the per^ 
son apparently in charge of the warehouse 
that it had not come. It was also proved 
that the only address upon the case was *' C. 
Redgrave, Ottawa," on its arrival there, and 
that a postal card so addressed was deposited 



in the Ottawa Post Office on 7th July— but 
that it was not received by Mrs. Redgrave- 
stating that the case had come to Ottawa. 

On the face of the request note delivered 
by Mrs. Redgrave to the defendants' officer 
in Quebec and on the face of the receipt note 
delivered at the same time by the officer to 
her, were respectively — amongst other 
things, so far as material to this action — 
partly written and partly printed, as follows : 
Canadian Pacific Railway Company^ 

QuHBBC, dated June 28, 1887. 

** Received from C Redgrave the under- 
*' mentioned property in apparent good 
" order, addressed to 

" C. Redgbavb, 

"Ottawa," 
** to be sent by the said company subject to 
" the terms and conditions stated above and 
" upon the other side, and agreed to by the 
" shipping note delivered to the company at 
" the time of giving this receipt therefor. 

*' Na of packages and species of goods — 
" Marks— Weights-lbs. Back charges- 1 case 
" settlers' effects. 200." 

On the back of both shipping note and 
receipt note were written or printed thus : — 
" General notices and conditions of carriage, 

" It is agreed and understood that the 
" Canadian Pacific Railway Company will 
" not be responsible for goods of any kind 
" conveyed upon their railway unless re- 
" ceipted for by a duly authorized agent of 
•' the company. 

" 2. Nor will they be responsible for the 
** loss of or damage done to money in cash, 
"jewellery, trinkets, rings, precious stones, 
'* gold and silver manufactured or unmanu- 
" factured in any form whatsoever; nor for 
" plated articles of any description, etc. 

*' 4. Nor for loss of or damage to any pack- 
" age or their contents insufficiently or im- 
** properly packed, etc. 

" 5. Nor will the company be liable for loss 
" or damage done to goods . . . ware- 
" housed for the convenience of the parties 
" to whom they belong . . . ; and in all 
" cases where herein not otherwise provided 
" for, the delivery of the goods shall be con- 
*' sidered complete and the responsibility of 
" the company shall terminate when the 
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" goods are placed in the company's sheds or 
** warehouse ... at their final destination. The 
"warehousing, of all goods will he at the 
** owner's risk and expense,- etc. 

'' 12. That no claim for damages for loss 
" of, or detention of any goods for which the 
" company is a^countahle shall he allowed 
'* unless notice in writing and the particu- 
" lars of the claim of said loss, damage or 
" detention, are given to the station freight 
** agent at or nearest to the place of delivery, 
" within thirty-six hours after the goods in 
*' respect of which said claim is made are 
'* delivered." 

The first notice of the plaintiflf's claim for 
loss and damages given to the defendants 
was by the letter of her solicitor dated 25th 
August, 1887. 

The following were the findings of the jury 
as to the facts, namely ; — 

1 Q. Was the box produced in court prop- 
erly secured when delivered to theCP.R. Co. 
in Quebec ? A. Yes. 

2 Q. Were the goods enumerated by the 
plaintifl" in her evidence in the box when 
delivered to the C.P.R, Co. at Quebec? A. 
Yes. 

3 Q. Was the box opened while it was in 
the custody of the CP.R. Co. ? A. Yes. 

4 Q. Did the plaintiff' sign Exhibit E filed 
in this cause ? A. Yes. 

5 Q. What damages were sustained by the 
plaintiff? A. $70. 

6 Q. If the plaintiff's goods were ab- 
stracted from the box, at what place in the 
transit was this done? A. Ottawa CP.R. 
freight shed. 

Mr. W. L. Scott contended that the verdict 
and judgment must be entered for the de- 
fendants. The jury having found as a fact 
that the plaintiff' signed the shipping request 
note, and that the officer of the defendants 
at the same time delivered to her the re- 
ceipt note, these documents constitute the 
contract between the plaintiff and the 
defendants. The plaintiff is bound by the 
conditions endorsed upon the shipping and 
receipt notes, so far as these are applicable to ' 
her case. Section 12 of these conditions ex- i 
empis the company from all liability for I 



loss, damage or detention, unless notioe in 
writing and the particulars of the claim are 
given to the station freight agent at the 
place of delivery within thirty-six hours after 
the goods are delivered. The plaintiff foiled 
to give such notioe. The goods were deliv- 
ered to the plaintiff" on 12th July. The first 
notioe of the alleged loss given to the de- 
fendants was the letter of plaintiff 'e solicitor, 
dated 25th August Besides, the notice is 
defective, as it contains no particulars of the 
claim for loss, damage or detention. Second. 
The destination of plaintiffs case was 
Ottawa. The jury have found as a fact that 
the goods were abstracted from the case in 
the defendant's freight shed at Ottawa ; but 
on these facts the defendants are not respon- 
sible for damages to the plaintiff inasmuch 
as the goods were then in their custody as 
warehousemen, and not as common carriers, 
their liability as carriers ceasing the moment 
the goods were taken into their warehouse at 
Ottawa. Warehousemen are not liable ex- 
cept for gross negligence. Such negligence 
was not proved by plaintiff"— in fact, no neg- 
ligence was established on the part of the 
defendants and could not be proved, as negli- 
gence is not alleged in plaintiff's statement 
of claim. Therefore, under section 5 of the 
the conditions endorsed on the shipping note 
the defendants are not liable for the loss of 
the plaintiff's goods. 3rd. The defendants 
are discharged from liability for the loss of 
the goods under section 2 of the conditions, 
as nearly all the goods, the loss of which was 
proved by the plaintiff, are goods of the kind 
for loss or damage to which,the defendants 
stipulated with the plaintiff they were not 
to be responsible. Mr. Scott cited in sup- 
port of his contention :— Mason v. G. T. R. 
Co., 37 U. C. R. 163 ; Fitzgerald v. O. W. R. 
Co., 39 U. C. R. 525; Chapman v. G. W. 
R. Co. ; in re Webb, 8 Taunt 413 ; Penton 
V. G. T. R. Co., 28 U. C. R. 317 ; Mayer v. 
G. T. R., 31 U. C. C. P. 248; G. N. R. Co. 
V. Nesbitt, railway C. H. R. 139; Kirby v. 
G. W. R Co., 18 L. T. R. 658 ; Parker v. G. 
Junction R. Co., 4 M. & W. 744 ; Brown v. 
B. B. &G.R.CO, 7 U. C.C. P. 191 ; Vogel v. 
G.T.R. Co., 2 R. 197; 10 A.R. 162; 11 
aCR. 612; O'Neill v. G. W. R. Co., 7 
U. C. C. P. 203; Lapointe v. G. T. R. Co., 26 
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U.C.R 479; CRoarke v. G. T. R. Co., 23 
TJ. C. R. 427 ; Bate v. C. P. R. Co., 14 0. R. 
625; Hamilton v. G. T. R. Ca, 23 U.C.R. 
600 ; Lewis v. G. W. R. Co., 6 H. & N. 867. 

Mr. McVeity, for the plaintiff, argued that 
the defendants could not make such a con- 
tract as that contended for on their behalf, as 
it was unjust and unreasonable; that their 
incompetency in that respect applied to all 
the conditions endorsed on the shipping 
request note ; that the alleged contract was 
not read or explained to the plaintiff, nor 
was she told that there was anything in it 
which would be binding on her. On the 
contrary, she was told that it was merely a 
receipt for her case of goods, a statement 
clearly calculated to mislead the plaintiff, 
which manifestly was the fact. That the 
surrounding circumstances at the time of the 
delivery of the shipping and receipt notes 
must be taken into consideration in deter- 
mining whether there was a contract There 
is a wide difference between the contract 
made by railway companies in England and 
the contract alleged to have been made by the 
defendants with Mrs. Redgrave— the»limita- 
tion in the former case being to a specific sum, 
while in the latter what is claimed is absolute 
immunity from liability. That several of 
the cases cited by Mr. Scott as to exemption 
from liability do not apply in this caee. That 
as to the contention on the part of the 
defendants as to their non liability, because, 
as they urge^they were warehousemen after 
the arrival of the goods in their warehouse 
at Ottawa, the thing has no foundation in 
fact First, they failed to give notice of the 
arrival of the case at Ottawa, though Mrs. 
Redgrave proved that she affixed a ticket at 
Quebec to the case specifying the street and 
number of her son-in-law's abode. And then 
the defendants' own evidence showed that 
the case reached the defendants' warehouse in 
Ottawa on the 2Qd July, while Mr. Cattermole 
on calling for it on 6th July, was told that it 
had not come, and it was not secured by the 
plaintff till 12th Jul)'— 10 days after it should 
have been delivered to the plaintiff. 

Mr. -McVeity referred to the following 
authorities : — Foster v. Mackinnon, L R., 4 
C P. 704 ; Pollock on Contracts, 3 Ed., p. 428 ; 
Simons v. G. W, R. Co., 2 C B., TJ. S., 622; 



Henderson v. Stevenson, 2 H. L. Sc 70; 
Harris v. G. W. R. Co., 1 Q. B. D. 515 ; Steel 
V. G. T. R. Co., 31 U. C. C. P. 260; Smith's 
L.C., p. 431 (Am. ed.) ; Brown v. E. B. & G. R. 
Co., 7 U. C. C. P. 191 ; Shepherd v. Bristol & 
Exeter R. Co., L R. 3 Ex. 189 ; Giles v. Taff 
Vale R. Co., 2 E. & B. 822 ; Patscheider v. 
G. W. R, Co., 3 Ex. D. 158; Redfield on 
Common Carriers, p. 93 (1st ed.) 

Mr. Scott, in reply, contended that the 
cases cited by Mr. McVeity did not displace 
the case made by the defence. The jury have 
found a contract in writing. The burden of 
proof to get rid of that contract is on the 
plaintiff. She must excuse herself, which 
she has not done. In all the cases cited on 
behalf of the plaintiff, there was the absence 
of a written contract The present case is 
different It is not the duty of a carrier to 
give notice to owner of goods that they have 
arrived, or to deliver them to him except 
when he comes for them. (Wise v. G.W.R. 
Co., 25 LJ.R. 208; G.N.R. Co. v. Swaffield, 9 
Ex. 132.) 

[To be concluded in next issue.] 



COURT OF QUEEN'S BENCH— MONT- 
REAL.* 

Imputation of payment — Note given as fraudu- 
lent preference— Knowledge by trustee. 

Where J. R., trustee to an insolvent estate, 
is member of a firm holding insolvent's note, 
given it in illegal preference, and where, the 
purchasers of the estate having appointed 
the insolvent their agent for the purpoee of 
realizing its assets, the latter pays the pro- 
ceeds to J. R. : — 

Held, On suit brought by trustee Is 
quality against purchasers for balance of 
price, that the moneys so paid will be im- 
puted on account of the debt due trustee by 
purchasers ; 

2. That the knowledge by J. R of the 
illegal preference, which came to him as a 
member of the firm, is a knowledge by him 
in his capacity of trustee. — Rossd: Paul et a/., 
Dorion, Ch. J., Tessier, Cross, Church, J J., 
Nov. 22, 1887. 

* To appear in Montreal Law Reports, S Q.B. 
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Prifirence entre crianciers priviUgiis, 

Jugif Que le locateur qui a saisi doit dtre 
paye sur le produit de la vente des effete 
gamissant les lieux loa6s par pr^<grence aux 
frais d'administration, etc., encourus par le 
curateur nomm^ H la cession faite par le 
locataire subs^qaemment & la saisie-gagerie, 
ft rexception des frais pour la conservation 
et la vente de ces effets. — De Beile/euUk & 
DesmarteaUf Tessler, Cross, Baby, Church, 
Doherty, JJ., 22 nov. 1887. 



ProcSdure — Appd de la Cover de Rivimm. 

J^Sy Que lorsquUl y achangementsubstan- 
tiel dans le jugement de la Cour de premiere 
instance par la Cour de revision, il y a lieu & 
I'appel quoique le jugement a qw> condamne 
la partie qui a inscrit en revision. — Fraser & 
Brunette et vir, Tessier, Cross, Baby, Church, 
Doherty, JJ., 16 novembre 1887. 



Preuve testimoniale, 

J^^t Que la preuve d'une coi^tion de 
garantie dans une vente pour plus de $50 ne 
pent etre faite par t^moinp. — Tassi v. Ouimet 
dit Basfien, Tessier, Cross, Baby, Church, 
Doherty, JJ., 16 novembre 1887. 



Appel de jugement interlocutoire — Prods par 
jury — Fordusion, 

J^^i Qu'ft defaut par la partie qui a de- 
mand^ le jury de proceder sur cette de- 
mande, la partie adverse a droit d'obtenir la 
permission d'inscrire la cause pour enqu^te 
en la mani^re ordinaire — 371 C.P.C. Qu'une 
motion signifi^e mais non pr^sent^ ft la 
Cour n*a aucun effet — McLeuh v. DougaU et 
a/., Tessier, Cross, Baby, Church, Doherty, 
JJ., 16 novembre 1887. 

Domrmges — Fa-ute muiuelle—Caufe d^termin- 
an te — Refponsafnliti. 
Jugif Lorsque des dommages ont 6t4 
causes par le quasi-d^iitdu d^fendeur etqu'il 
y a eu fante de part et d'autre, la cour devra 
Techercher la cause principale et immediate 
de Taccident, et condamner son auteur ft 
payer les dommages soufferte par I'autre 
partie.— Ji^€ Canadian Pacific By, Co. 6c 
CadiextXf Dorion, J.C., Tessier, Cross, Baby. 
JJ., (Cross, J., diM.,) 24 septembre 1887. [ 



Permisnon d^appeler (Ttm jugement inteHoru- 
toire — Preuve avantfaire droit 
J^vgif Que la Cour n'acoordera pas la per- 
mission d'appeler d'un jugement interlocu- 
toire ordonnant preuve avant fairs droit, 
lorsqu'ft une action, oil proo^ par jury doit 
avoir lieu, defense en droit est faite ft une 
partie de la d^^claration all^ant des faits 
gen6ralement n^cessaires ft la demande, 
quoique le d^veloppement de ces faito sur 
certains points pent ^tre inutile. — The Basconi 
Woolen and Cotton Manufacturing Co, v. The 
Lancashire Fire Insurance Co., Tessier, Cross, 
Baby, Church, Doherty, JJ., 17 novembre 
1887. 

Dttai pour appder d la Cour Stqftrime. 
Jugi, Que, le d^lai du statut passe, lorsque 
permission est demand^ d'appeler ft la Cour 
Supreme, elle sera refusee s'il n'est pas d^ 
montr6 que des drconstanoes speciales oni 
retard^ Tappel. S. B. C, chap. 135, ss. 40 et 
42. — Ma88ue et al. & La Corporation de la 
Paroisse de SL Aim6f Tessier, Cross, Baby, 
Church, Doherty, JJ., 22 novembre 1887. 

CkiuHonnement pour frais — DiscriiiufL 
Jugif 1. Lorsque la partie ayant droit au 
cautionnement pour frais a en sa possession 
des biens, appartenant ft la partie adverse* 
suffisants pour garantir ses frais, que cette 
possession doit tenir lieu du cautionnement ; 

2. Que la question de la suffisance de cette 
garantie des frais est dans la discretion du 
tribunal comme toute question de frais ; 

3. Semble: Que lorsqu'une partie en 
cause meurt, apr^ avoir donn6 cautionne- 
ment pour frais, son h^ritier, quoique i^si- 
dant ft l*6tranger, pent reprendre Tinstance 
sans fournir un nouveau cautionnement.— 
Boxer v. Judah, Tessier, Cross, Baby, Church, 
Doherty, J J., 17 novembre 1887. 

Appel au Ccmseil Privi^Exicution promsion- 
neUe du jugement, 
Jy^ii Que )e dossier doit dtre remis ft la 
Cour Sup^rieure pour Tex^ution du juge- 
ment lorsque Tappel n'a pas 6t6 log6 an 
Conseil Priv^ dans les six mois suivantla 
date du jugement de la Cour du Bans de la 
Reine accordant I'appel. C. P. C. 1181— i4Ban 
<& Prattf Tessier, Cross, Baby, Church, 
Doherty, JJ., 22 novembre 1887. 
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Mr. Jn-tice Miller, of the United States 
Supreme Court, has contributed to the 
Amerioan Law Review an aAcIe upon the 
system of trial by jury, some portions of 
which will be found in the present issue. 
The experience of this learned judge sup- 
ports the opinions which have been ex- 
pressed on the same subject by ^inent 
members of our own bench. The topib came 
np at a recent gathering of the Ohio State 
Bar Association. Judge Harris, one of the 
speakers, believed that the jury was an in- 
dispensable agency in judicial administra- 
tion, though he admitted that sometimes 
jurors were encountered who had peculiar 
notions of justice. He related an incident of 
a Bohemian oats case* in which the bench 
instructed the jury to the effect that a farmer 
who signed a note for $160, in payment for 
oats, was legally bound to pay it, but that if 
the holder was guilty of swindling the 
farmer, the note could not be collected. The 
jury returned a verdict for $80 in favor of the 
agent for the oats, because the foreman of 
the jury was once swindled himself in the 
same way, and had settled for fifty cents on 
the dollar, and he persuaded his associates 
that such a settlement was about right 



Judge Harris was disposed to think that 
women should be allowed to act as jurois, 
but Judge Green by no means entertained 
this opinion. He had had experience, he 
observed. He had had an associate justice 
all through his married life* Upon one 
occasion he came home late at night with an 
important case upon his mind. His wife 
aaked him what was worrying him. He re- 
plied that he was undecided in regard to a 
case in which was involved a national bank 
and a pretty woman whom he knew. ' * There 
is no question at all," replied his wife, ". the 
bank ought to have it." The judge was 
inclined to think, therefore, that the strong 
prejudices of ladies disqualified them from 
acting as juroxs. 



The recent decision in Redgrave v. The 
Canadian Pacific Railway Co,, which is con- 
cluded in the present issue, will be found 
useful in giving a remtmS of the cases in 
which railway shipping notes and the con- 
ditions printed thereon are concerned. The 
condition in this case was maintained, and 
the company relieved of responsibility, 
though the findings of the jury were favor- 
able to the plaintiff. 

PUBLICATIONS' 

Waifs in Vkrsb, by G. W. Wicksteed, Esq., 

Q. C, Ottawa. 

Mr. Wicksteed, in the enjoyment of well- 
earned repose, after filling for 58 years the 
arduous office of Law-Clerk of the House of 
Commons and its predecessors, has found 
pleasant recreation in re-editing and pub- 
lishing a number of fugitive pieces written 
at various periods of his career. Though 
the author is now past the venerable age of 
eighty-seven years, some of the **Waifi8'' 
bear comparatively recent dates, chief among 
which is the Jubilee Poem of 1887, briefly 
noticed on page 233 of our last volume. Mr. 
Wicksteed, in an " Apology for my Waifs," 
justifies his poetic effusions by weighty 
authority and ample precedent We fancy, 
however, that his readers— and, we trust, they 
are many— will not require any apology, 
for many of these verses have, apart from 
their poetic merit, a special interest from 
their connection with noteworthy incidents 
in the history of our country. A poet or 
author who has counted among his tried and 
honored friends, men like Papineau, Viger, 
Vallidres, Lafontaine and Cartier, not to 
mention others who are still among us, can 
hardly fail to hold the attention of the 
reader. On their own merits, however, 
the " WaifiB " will be acceptable, for the muse 
of Mr. Wicksteed is both witty and scholar- 
ly, and we hope that Time, which has dealt 
so kindly by him hitherto, will spare him to 
make still further additions to his interest- 
ing collection. 

MR' JUSTICE MILLER ON JUR Y TRIAL . 

I must confess that my practice in the 

courts, before I came to the bench, had left 

, upon my mind the impression that as re- 
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gards conteftts in the courts in civil suits, the 
jury system was one of doubtful utility ; and 
if I bad tben been called upon, as a legislator^ 
to provide for a system of trial in that class 
of actions, I should have preferred a court 
constituted of three or more judges, so 
selected from different parts of the district 
or circuit in which they presided as to pre- 
vent, so far as possible, any preconcerted 
action or agreement of interest or opinion, 
to decide all the questions of law and fact in 
the case, rather than the present jury sys- 
tem. * * * This impression upon me, 
growing out of my practice, I have since 
come to think, however, was largely due 
to the fieust that, owing to popular and 
frequent elections of the State judges, and 
insufficient salaries, the judges of those 
courts in which I mainly practised were 
neither very competent as to their learning, 
nor sufficiently assured of their position, to 
exercise that control over the proceedings in 
a jury case, and especially in instructing the 
jury upon the law applicable to it, which is 
essential to a right result in a jury trial. It 
may as well be stated here that a case sub- 
mitted to the unregulated discretion of a 
jury, without that careful discrimination 
between matters of fact and matters of law, 
which it is the duty of the court to lay 
before them, is but little better than a 
popular trial before a town meeting. • * « 
An experience of twenty-five years on the 
bench, and an observation during that time 
of cases which come from all the courts of 
the United States to the Supreme Court for 
review, as well as of cases tried before me at 
ninprius, have satisfied me that when the 
principles above stated, (principles upon 
which judges should instruct) are faithfully 
applied by the court in a jury trial, and the 
jury is a fair one, as a method of ascertain- 
ing the truth in regard to disputed questions 
offset, a jury is in the main as valuable as 
an equal number of judges would be, or any 
less number. And I must say, that in my 
experience in the conference room of the 
Supreme Court of the United States, which 
consists of nine judges, I have been sur- 
prised to find how readily those judges come | 
to an agreement upon questions of law, and 
how often they disagree in regard to ques- 



tions of fact which apparently are as dear 
as the law. * * * I am therefore of 
opinion that the system of trial by jury 
would be much more valuable, much shorn 
of many of its evils, and much more entitled 
to the confidence of the public as well as or 
the legal and judicial minds of the country, 
ifsomenumber less than the whole should 
be authorized fS render a verdict I would 
no: myself be willing that a bare majority 
should be permitted to do this. There could 
be little difiTerence in the confidence which 
would be reposed by the court, the pablic,or 
the parties, in the opinion of five men or of 
seven. It should be something more, then, 
than a bare majority. If the jury is to con- 
sist of twelve men, I certainly would not be 
willing that its verdict should represent less 
than eight, which is two-thirds, or probably 
nine, which is three-fourths. Many of what 
are called mistrials, proluoed by a failure of 
the jury to render a verdict, would be 
avoided if the powe/were given to nine or 
eight to render a verdict instead of requiring 
them all to unite in it, and such a verdict 
would be entitled to as much confidence as 
if it were unanimous. In respect to civil 
actions, where the question at issue is the 
right to specific property, or to damages for 
failure to fulfil a contract, or torts against 
the person or property of the plaintiflf, this 
approach to perfect justice is perhaps as near 
as the fallibility of human nature permits, 
and the change removes the most serious 
objection to the system of trial by jury, the 
one which stands out as almost without 
support in reason or experience.— ^mmcon 
Law Review, 



COUNTY COURT (COUNTY CARLETON.) 
Ottawa, Dec 30, 1887. 
Before Robs, J.C.C. 
Redgrave v. Canaoia!^ Pacific Railwat Co. 
Railway Company-^RespormlnlUy for freight- 
Condition of contract requiring notice of 
low within thirtg-nx hotars, 

(Concluded from pafe 2S.) 

Per Curiam (continued) : — 

The case was very fully and ably anirued. 
The question now is whether upon the facts, 
evidence and findings of the jury, the plain- 
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tiff is entitled to recover for the loss, damage 
or detention of her goods. I agree unre- 
servedly with the finding of the jury on every 
point : being of the opinion that the evidenoe 
adduced at the trial amply warranted the 
answers returned by the jury to every ques- 
tion left to them. Several questions were 
discussed by counsel in the course of the 
argument, but from the view which I hold 
in respect of this case, the liability of defend- 
ants turns upon the true answers to two 
questions : first, Whether the plaintiff is 
bound by the conditions upon the shipping 
request note and the receipt note— the con- 
ditions endorsed upon each being identical ; 
and second, Whether in the circumstances 
shown in evidenoe and upon the correct con- 
struction of the. said conditions, the defend- 
ants are relieved from liability for the loss of 
the plaintiff's goods. 

As to the firat point, Mrs. Redgrave in her 
evidenoe denied that she signed the ship- 
ping note. If she did not sign it, she is not 
bound by the terms endorsed on it, and in 
that case she ought to succeed in this action. 
Her evidence on that point was bf no means 
satisfactory. On her cross-examination she is 
shown the shipping note and asked if she 
signed it. Her answers were : ** I don't think 
" that the paper shown me is my writing. I 
" don't remember signing it. I don't believe it 
" to be my signature. It is not my signature." 
Mr. Barlowe, the then baggage master of the 
defendants at Quebec, before whom she 
signed the shipping note and who gave her 
the receipt note, proved that she did sign the 
shipping note in his presence and delivered 
it to him. The jury obviously hesitated 
before they would say that she signed the 
document, for after an absence of upwards of 
two hours they returned into court stating, 
" We wish to get this lady's signature." She 
wrote her name on three separate pieces of 
paper, with which and the exhibits in the 
case they retired into the jury room, and 
shortly after returned into court with the 
finding, amongst the others, that she did 
sign the shipping note. It seems to me that 
any person competent to form a correct 
judgment as to handwriting will not, upon a 
comparison of the signatures on the shipping 
note and the three pieces of paper signed by 



the plaintiff in compliance with the request 
of the jury, hesitate long in coming to the 
conclusion that the signature to each and 
all of them is in the same handwriting. At 
all events, the jury have found as a fact that 
she signed the shipping note. That being 
the case, is she bound by the terms endorsed 
thereon 7 Mr. McVeity contended that she 
is not. The form of the argument on that 
point I have very briefly indicated above. 

Mrs. Redgrave,as plainly appeared from her 
examination at the trial, is a woman much 
above the average, quick and intelligent 
She writes a very fair hand- In these re- 
spects she compares very favorably with the 
great mass of emigrants from the mother 
country. It was not pretended that any 
fraud was used in procuring her signature to 
the shipping note. What passed upon the 
occasion of signing that document, according 
to her own evidenoe and that of Mr. Barlowe 
was, in substance, that she was asked to sign 
it, and was told by Mr. Barlowe when he 
gave her the receipt note that it was«a 
receipt for her box. These are the facts con- 
nected with the signature. Under these 
circumstances is she boifnd by the conditions 
indorsed on the shipping note signed by her 
— which are identical with the conditions 
indorsed upon the receipt note delivered to 
her by the Company's official ? 

I think the point is covered by authority 
which I am bound to obey : by which I am 
concluded. The decisions upon the subject 
are numerous. I shall refer to only a few 
of them. In Leuuis v. O, W.R, Co,, 5 H. & N. 
867 (A.D. I860), the plaintiff delivered to the 
defendants certain goods to be carried on 
their line. He filled up and signed a i-eceiv- 
ing note describing the goods as " furniture." 
On the paper under the head ** conditions " 
were these words, " No claim for deficiency, 
" damage or detention will be allowed unless 
*' made within three days after the time of de- 
" livery of the goods ; nor for loss unless m ade 
*' within seven days of the time they should 
" have been delivered." To a declaration al- 
leging that part of the goods was lost by the 
neglect of the defendantSf they pleaded the 
above condition and then averred, admitting 
the loss of part of the goods through uninten- 
tional and 'accidental mis-delivery thereof, 
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that no claim in respect of such loss was 
made within seven days of the time when 
the same should have been delivered. The 
plaintiff on cross-examination said, '' I de- 
*' livered in a paper specifying what the 
** things were, I signed it. I did not read 
" the paper. A person told me to ^ign it. 
" He did not call my attention to the con- 
" ditions or read them. I think I must have 
" seen the word * conditions.' " It was held 
that the judgment should be for the defend- 
ants. Bramwell, B., in delivering his judg- 
ment, said, *' A person who signed a paper 
'* like this must know that he signs it for 
** some purpose, and where he gives it to the 
'* Company, must understand it is to regulate 
" the right which it explains; where the party 
" does not pretend that he was deceived, he 
** should never be allowed to set up such 
« defence." 

In Parker v. S.KR.C0,, 1 C.P.D. 618 (A.D. 
1876), the plaintiff deposited his bag (of the 
value of £24. 12s.), in the defendants' cloak 
rgom, paid 2d. and received a ticket The 
bag was lost or stolen, through, as alleged in 
the declaration, the negligence of the Com- 
pany's servants. In an action to recover its 
value, the plaintiff swore that on receiving 
the ticket he placed it in his pocket without 
reading it, imagining it to be only a receipt 
for the money paid for the deposit of the 
articles; that he did not see the condition 
at the back of the ticket .... The 
Judge left two questions to the jury : 1. Did 
the plaintiff read or was he aware of the 
special condition upon which the article was 
deposited ? 2. Was the plaintiff, under the 
circumstances, under any obligation, in the 
exercise of reasonable and proper caution, to 
read or to make himself aware of the con- 
dition ? The Jury answered both questions 
in the negative and a verdict was entered for 
the plaintiff Held, that upon these facts 
and findings, the Company was responsible 
for the loss of the goods. 

From this judgment the defendants ap- 
pealed. There was diversity of opinion upon 
the subject in the Court of Appeal, Lords 
Justices Mellish and Bagallay holding that 
there ought to be a new trial, on the ground 
that there had been a misdirection by the 
Judge, inasmuch as the plaintiff could be 



under no obligation to read the oondition; 
and that the second question left to the jury 
ought to have been, whether the Company 
did that which was reasonably suffident to 
give the plaintiff notice of the condition. 
Lord Justice Bramwell held that, on the facts 
proved, it was a question of law, and that 
judgment ought to be entered for the de- 
fendant. 

In this case the plaintiff did not sign the 
ticket. As I understand the jadgment of 
Mellish, L.J., it goes this lengdi, that if the 
plaintiff had signed the ticket, the condition 
written on it would have conatituted a 
contract between him and the Company, 
whether he read the conditions or not» or did 
not know what they were. 

The cases in our own courts as to the effect 
of passengers or consignors by railways sign- 
ing contracts similar or analogous to the one 
signed by Mrs. Redgrave, are more uniform 
and consistent than those rendered in the 
law courts in England— a point to which I 
shall refer presently. 

In O'Rourke v. O. W, IL Co., 23 U.CR. 427 
(1864), to «i action for negligence in the caj> 
riage of cattle by the defendants on their 
railway for the plaintiff, the defendantB 
pleaded that the cattle were delivered by the 
plaintiff and received by the defendants to 
be carried on a special contract, subject to 
the following conditions : That the plaintiff 
undertook all risk of loss, injury, damage 
or other contingencies in loading, unloading, 
conveyance or otherwise, whether arising 
from the negligence, default or misconduct, 
criminal or otherwise, on the part of the 
defendants or their servants. 

At the trial it was proved that through 
negligence on the part of the defandants' 
servants, four of the cattle wt^re injured and 
one killed. They had been put into a bos 
car against the plaintiff's remonstrances. 

For the defence, the station master proved 
that the plaintiff signed the paper containing 
the conditions ; that he told the plaintiff 
that he must sign the conditions, but did not 
think that the plaintiff looked at it long 
enough to read it 

The court held that the plaintiff was 
bound by the conditions, though he might 
not have read or understood the paper. 
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Bnperi QJ., who delivered the judgment 
of the oonrt, said, in relation to that part of 
the case : " In the present case, it does not 
** appear that the plaintiff made any ohjec- 
" tion to sign the paper, nor that the defend- 
*' ants' station master made any representa- 
** tion to him of its nature or contents, in 
** reliance on which he did sign it He was 
** told he would have to sign it, thodgh no' 
" consequence of his refusing was stated, hut 
** he might understand that his cattle would 
" not he carried unless he did sign it We 
" should fear it would he a dangerous doo- 
'* trine to establish, that if a man without 
'' any misrepresentation to influence him or 
** mislead him, chooses to put his signature to 
" a paper which he is told cootaiDs the con- 
•* ditions referring obviously to the carrying 
" of his goods, without taking time to read it 
'< or making any enquiry to ascertain its 
" contents, he might afterwards avoid the 
'' efiects of his signing it by t^ettiog up that 
" he had no time to read it or did not under- 
•* stand it" 

In Hamilton v. Q, T. R. Co., 23 U.C.R 000 
(1864), the headnote is as follows :— ''Defend- 
'' ants (a railway company) received certain 
" plate glass to be carried for the plaintiff, 
*' who signed a paper, partly written and 
'' partly printed, requeuing them to receive 
'' it upon the conditions endorsed, which pro- 
** vided that they would not be responsible 
** for damage done to china, glass, etc., deliv- 
" ered to them for carriage, and the defend- 
" ants gave a receipt with the same upon it 
" Held, — That such delivery and acceptance 
" formed a special contract, which was valid 
" at common law, and exempted the defend- 
" ants from injury to the goods, even though 
" caused by gross negligetice." 

In MoBon v. Q. T. R Co,, 37 U. C. R. 163, 
BO far as applicable to the case under consid- 
eration—to a count in the declaration— 
chaiging the defendants with damages for 
not delivering goods forwarded by the plain- 
tiff *by the defendants' railway, the defend- 
ants pleaded that the goods were delivered 
to and received by the defendants upon and 
subject to the terms of a special contract be- 
tween the plaintiff and the defendants respect- 
ing the care and carriage of goods, and not I 
otherwise, and that one of the conditions of | 



the contract was "that no claim, loss or 
" detention of any goods for which the com- 
" pany is acconntable shall be allowed, unless 
** notice in writing- and the particulars of the 
' claim for such loss, damage or detention 
" are given to the station freight agent at the 
" place of delivery within thirty-six hours 
" after the goods in respect of which the 
''claim is made are delivered." Held, — 
That the plea being proved was a defence to 
the action. See also Mayer v. O, T, R, Co,, 
31 U. C. C. P. 248 (1880.) 

Vogd V. Q. T, R. Co,, 2 O, R. 197 1 1883) was 
a special action for the value of horses car- 
ried for the plaintiff on the defendants' rail- 
way and killed or lost b}' accident arising 
from defendants' negligence. The defence 
was re-ted on certain speciAl contracts signed 
by the consignors, on the back of which was 
endorsed that live stock " was taken entirely 
" at the risk of loss, injury or damage," etc. 
It was admitted upon the argument at the 
trial that but for the special conditions the 
company would be liable. The case was 
tried before Wilson, C. J., with a jury. The 
jury found in substance that the horses were 
not carried under the special contract, and 
that the plaintiff did not know what the 
items on the back of the shipping bills were. 
The jury assessed the damages at $725. 

The learned Chief Justice entered the ver- 
dict for the defendants. 

A rule was obtained to set aside the ver- 
dict and enter it for the plaintiff. 

The Queen's Bench Division of the High 
Court of Justice (Hagarty, C.J., and Armour 
and Cameron, JJ.) under the Railway Act of 
1879—42 Vic., cap. 9, sec. 26, sub-sec. 4 (now 
R. 8. C., cap. 109, sec. 104, and sub-sees. 2 
and 3)— made the rule absolute, setting aside 
the verdict for the defendants and entering a 
verdict for the plaintiff for $275. 

From this judgment the defendants ap- 
pealed to the Court of Appeal for the Prov- 
ince of Ontario, and the case is reported in 
Vogel V. G, T. R. Co,, 10 O. R. 162 (1885.) 

The Court of Appeal being tiius equally 
divided, the appeal was dismissed with costs, 
and consequently the judgment of the Divi- 
sional Court stood. From this latter judg- 
ment the defendants appealed to the Supreme 
Court of Canada, and the proceedings on 
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this latter appeal are reported in 0, T. R Co. 
V. Vogel, 11 8.C. C R 612 (1885.) 

The Supreme Court were also divided in 
their opinions, Ritchie, C..T., Fournier and 
Henry, JJ., holding that the company was 
subject to the General Railway Act and could 
not protect themselves against liability for 
negligence, while Strong and Taschereau, JJ., 
were of opinion that the words " notice, con- 
dition or declaration" in the statutes referred 
to contemplate a public or general notice, 
and do not prevent a company from entering 
into a special contract to protect itself from 
liability, and that the judgment of Chief 
Justice Wilson for the defendants should be 
restored. 

Counting the judges who took part in the 
decision of Vogel v. G.T,R.Oo. by heads, five 
were for giving a verdict and judgment in 
favor of the defendants, and eight in favor of 
the plaintiff. 

The case which in its material circum- 
stances most resembles the one under con- 
sidefation is Bate v. CP.R. Co., 14 O.R.626. 

That was an action for damages sustained 
by the plain liff for loss of passengers' bag- 
gage on the occasion of an accident on the 
Railway by the negligence of the defendants. 
The plaintiff claimed that the value of the lost 
baggage was $1077.40, which on the trial was 
admitted to be pergonal luggage, wearing ap- 
parel and suitable to the plaintiff's position 
in life, and of the value of $1077.50. 

The defendants in their statement of de- 
fence, amongst other pleas, set up as a 
defence a special contract with the plaintiff 
which contained a condition limiting the 
liabiHty of the Company to a sum not ex- 
ceeding $1 00. The plaintiff signed the ticket 
having such a condition printed on it The 
circumstances connected with the giving and 
signing of the ticket, were stated in the judg- 
ment of Rose, J., as follows — 

"The evidence showed that the plaintiff 
with her brother, went to the office of the 
Company at Ottawa to get a ticket for Win- 
nipeg. She asked for a return ticket. At 
the time the ticket was purchased the agent 
asked her to sign her name to it. The 
plaintiff asked him why she was to sign it, 
and the agent said that the ticket was not 
transferable and that she was to sign it for 



identification and that she would also have 
to go to the office at Winnipeg and sign her 
name there. The plaintiff accordingly sign- 
ed her name to the ticket. She said she did 
not read the ticket, because, she said, she 
conld not do so as her eyes were sore. She 
said she heard nothing about different rate^> 
and that her brother paid the money for the 
ticket.' 

" The plaintiff's brother corroborated the 
plaintifl's evidence. He said that nothing 
was said about reduced rates or different 
rates ; but a return ticket was asked for and 
he paid for it. 

" The ticket was a special form of ticket 
called a 'Land Seeker's ticket,' and was 
issued at a reduced rate. The price of an 
ordinary ticket to Winnipeg and return was 
$85, while the price of this ticket was $55. 

" On the ticket was printed a condition 
limiting the liability of the Company in case 
of damage, to a sum of not more than $100. 
In case of an ordinary ticket there was no 
such condition and the purchaser was not 
required to sign it" 

Held->(Ro8e, J., dissenting) that Sec 25 of 
42 Vic Capb 9 only applied to negligence in 
the management of the train or handling of 
goods during transport, or at the point of 
receipt or delivery . . . and therefore 
the defendants could avail themselves of the 
condition, which wtis one they were compe- 
' tent to make, and the plaintiff must be bound 
by it 

Cameron, J., in delivering his judgment, 
said, ** I incline to the view," referring to the 
judgment in Vogel v. 0,T.H.Co., 10 O.R. 197; 
" that they" — ^the Railway Company — "could 
relieve themselves from responsibility by 
contract in any case in which the injury or 
damage was the result of negligence, where 
the contract conferred a benefit or advantage 
upon the paf^senger in abatement of £are 
or freight" 

The result of the cases referred to, then, 
is that it is competent to railway companies 
to enter into such a contract as that made by 
the defendants in this case with Mrs. Red- 
grave, limiting their liability, except in cases 
of negligence on their own part or that of 
their servants. In this case there is no alle- 
gation that the loss, damage or detention 
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was caused by the negligence of the defend- 
ants. Therefore, Mrs. Bedgrave having 
signed the shipping note, is bound by the 
conditions endorsed thereon. 

The next question is whether the defend- 
ants, upon the facts in evidence and the 
proper construction of the said conditions, 
are relieved from responsibility for tiie loss 
of the plaintiff's goods. Some of the reasons 
applicable to the solution of this question 
have been already anticipated in the sum- 
mary of decided cases above referred to, and 
need not be repeated here. 

The facts in the present cajse— so far as 
regards the making of the contract is con- 
cerned—are in some respects similar to those 
in Bate v. CPILCo,, ante. The plaintiflfe in 
both cases signed a contract with the de- 
fendants. In neither case did the passenger 
read the contract or know what was in it; 
and in each of the cases it has been contend- 
ed on behalf of the plaintiff that the state- 
ment made by the officer of the defendants 
misled the plaintiff as to the nature and 
effect of what the passenger was asked to 
sign. In each of the cases the contract 
limited the liability of the Company; and 
in each case " the contract," — to borrow the 
language of Cameron, J., in the Bate case, 
" conferred a benefit or advantage upon the 
passenger in abatement of fare " in the case 
of Miss Bate, <*in abatement of freight" in 
the case of Mrs. Redgrave. The evidence in 
the case before me on this last point is this : 
Mrs. Redgrave wished to take the case in 
question with her on the express train ; but 
she was told by Mr. Barlowe, the defendants' 
officer, that she would have to pay a much 
higher rate for freight on the case if she took 
it along with her on the express, than if it 
went by a freight train. She at once assent- 
ed to its being sent by a freight train, and 
signed the shipping note. By the terms of 
the contract the defendants are protected 
from liability. In all the cases decided in 
our own Courts, it has been held that Rail- 
way Companies can by contract relieve 
themselves from responsibility for loss, dam- 
age or detention of goods, unless caused by 
negligence on their own part or that of their 
servants. Here no negligence is alleged. 
It does not seem to me that there is anything 



unreasonable or unjust in the defendants 
stipulating with the plaintiff, as in condition 
12 indorsed on the shipping and receipt 
notes, " We will not be responsible to you for 
'^ the loss, damage or detention of your case 
'' or its contents, unless within thirty-six 
** hours after it has been delivered to you, 
•* you give us notic* in writing, with par- 
" ticulars of your claim." The case was de- 
livered to the plaintiff on 12th July. The 
first intimation given to the defendants of 
the loss or damages is on 25th August, and 
the notice then given contains no particulars 
of the loss as required by condition 12. That 
condition relieves the defendants from lia- 
bility for the loss of plaintiff's gooda 

Entertaining that view of the case it is 
not necessary for me to go into the considera- 
tion of the other questions raised by counsel 
during the argument of this case. 

I am of opinion that the verdict should be 
entered for the defendants. 

McVeity & Co for plaintiff; ScoUy McTaviah 
& McCracken for defendants. 



COURT OF QUEEN'S BENCH—MONT- 
REAL* 

Lessor and Lessee— C.C- 1629— Responsibility 
of Tenant— Accidents by Fire— Burden of 
Proof— Police Regulations, 

Held, That the presumption of fault estab- 
lished by C.C. 1629, against the lessee, 
cannot be invoked by the lessor, who by the 
terms of the lease stipulated for the delivery 
of the premises in as good order, etc, at the 
expiration of the lease, " accidents by fire 
excepted," — and more particularly where the 
lessees undertook to pay all extra premiums 
of insurance, which might be charged to the 
lessor consequent on the nature of the busi- 
ness carried on in the premises by the 
lessees. In such case, the burden of proof 
is on the lessor to establish fault on the part 
of the lessees. 

2. Where in such circumstances the cause 
of the fire is not established, it will be con- 
sidered an accidental fire for which the 
lessees cannot be held responsible. And the 
fact that the lessees did not conform strictly 

* To appear in the Montreal Law Reports, 8 Q. B. 
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to the regalationi of police with reference to 
the deposit of ashes, will not affect tbe case 
in the absence of any proof that such negli- 
gence on their part was the catise of the fire. — 
SkelUm & EmnSf Dorion,Ch. J., Teesier, Cross, 
Church, JJ., (Church, J., diss.,) Nov. 26, 1887. 



QwisMSlU—'NSgligence—ResporisabUitS. 
Jugi, Que lorsqu'un accident sur un che- 
min de fer est arriv^ par suite de la rupture 
d*un rail, c'est & la compagnie & prouver que 
cette rupture est due ft un cas de force 
majeure et eans sa faute, autrement il y aura 
pr6somption de negligence et elle sera re- 
sponsable des dom mages qui en sont r^ 
suites.— 27i« Canadian Pacific By, Cd, A 
ChalifouXf Dorion, J.C, Tessier, Cross, Baby, 
JJ., (Cross, J-, diss,,) 24 septembre 1887. 



HIGH COURT OF JUSTICR 
{Crown Case Reserved,) 

London, Dec. 10, 1887. 
Rbgina y. Buckmaotbr. 

Larceny by a 2Vicib— Betting on Racecourde — 
Money Deposited to abide Event 

Case stated by the chairman of the Berk- 
shire quarter sessions. 

The prisoner was convicted for stealing 
certain moneys under the following circum- 
stances : The prisoner had a betting stand at 
the Ascot races. Prosecutor made two bets 
with the prisoner, at the same time depoi^iting 
two sums of five shillings with him, the 
prisoner stating that if a certain horse won, 
the prosecutor would receive back so much 
money, including his own ten shillings. The 
horse did win ; but the prosecutor, on going 
back to the place where the stand had been, 
found that the prisoner had decamped. The 
prosecutor met the prisoner on the same 
afternoon and demanded his money : but he 
replied that he knew nothing about it. The 
question reserved was, whether there was any 
evidence of stealing ten shillings to be left to 
the jury. 

Keith Friih, for the prisoner, contended 
that, the prosecutor having voluntarily parted 
with his money, there was no evidence of 
larceny. 



Thb Coubt (Lord CoLBRmaB^ G.J., Poi«lock. 
B., Manisty, J., Hawkius, J., and Smtth, J.) 
affirmed the conviction, holding that the 
prosecutor never intended to part with the 
property in the money, except in a certain 
event, which did not happen ; and there was 
evidence of a preconcerted design on the part 
of the prisoner to get the prosecutor's money 
by a fraud and a trick. Conviction afBnned, 



GENERAL NOTES, 

Hier a eompani deyant la 9e Gbambn le c^raat do 
JT/Xe SiieU, poanoivi poor avoir pnblU, avaal ta 
laetnra i raadianoei le r^aisitoii« da prooormir de 
la R6pabliqae dana rafTaire de TmeeDdie de TOp^ra- 
Comiqae. 

M. le aabstitut Ayranlt a reqaii oontre le pr^reoa 
le maximum de la p«ine (1,000 francs d^amende). II 
iiuiBte sur " la d^ttOFoltare aveo laqnelle ee joumal, 
poor aneoir sa i^potation naissante de feuilio bien 
inform^e, a d^lar^ qo'il s'attendait i 6tre pQaitaiTi 
et ooodamn^." 

R^poodant aoz insinoations de eeitains joumaoz 
ao BO jet de rindisordtion qui a ^t^ commise, M. Ajrraolt 
ajoQte qoe le parquet et le barreau aoat aa-d«Bn» de 
oes attaqoes* 

*' La eontraveDtioii existe, loi r^pond Me Lacaerre. 
d^fenseur do pr^vena. Mais oette oootrsTeatioQ a-t- 
elle eo des oons^oenoes si graves T 

' ' M . Garvalbo peut-il s*en troover atteint T Rn toos 
cas, s'il I'a ^16. il faot avouer qa*il a bien so se dtfeo- 
dre sous la forme si parisienne de rintenriew* 

*' Nod ; oe qa*il faot dire, oe qoe dira le Tribonal, 
o'est qoe cette poblication d'on doeoment incontesta- 
ble est inoffensive, k on moment oh la passion eiBr^nte 
do reportage n'a jamais ^t^ pooss^ anssi loin, i on 
moment oti il n'y a plos de cabinets de joge d'instnio- 
tion. h un moment oil, toot rtfoemment encore, on t^ 
moin, sortant de oe palais, poor se rendre i on aatre 
palais, non loin des CbamprBlys^ee. faisait t^l^gra> 
phier k Tagenoe Havas le rdsultat de sa confrontation 
aveo les pr^lvenos dans le cabinet mAme de M. le jnge 
d'instniction Atthalin. 

'* Oil done est le ooopable T S n'est pas dans le jour- 
nal qui poblie on doeoment qoMl a pn se proeorer et 
qui manquorait k ses devoirs envers le poblio si, rayant, 
il ne le donnait pas- 

" Les coopables, je n'ai pas mission de les reeheroher, 
mais ils sont, poor moi, parmi les fooetionnaires qui 
abosent de leors f onctions poor o^der k leor amoor de 
la r^lame en divulgant ce qui se passe dans leor ca- 
binet ; ils sont aussi, je dois ledire, dans one adminis- 
tration asses n^gllgente, qoelle qo'elle soft, poor con- 
server oes f onctionnaires, aprds qu'ils ont manqu^ aux 
sentiments les plos ^l^mentaires de la probity et de 
I'honneor professionnels. 

" Le XIXe Si^le n'est qu'on simple compare et voos 
le frapperex, Messieors, d'one main l^^re." 

Le Tribunal, pr^sid^ par M. Qr^ben, a eondamn^ le 
pr^venu k 600 fr. d'amende. 

Le Fifforo est poonroivi poor avoir poblid le ntppoit 
des experts dans la mdme affaire. 
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In a recent case in England, Pescod v. 
Peaeod, Mr. Jastice Kay had to dispose of an 
interesting question in connection with the 
appointment of umpires. Two arbitrators 
failing to agree upon an umpire, decided 
upon the simple way of choosing one by lot 
Accordingly two names were written down 
on separate pieces of paper — one by each 
arbitrator— which were placed in a hat A 
third person was called in to select one of 
the slips of paper, and the name first drawn 
from the hat was appointed. Subsequently 
the arbitration proceeded ; several meetings 
were held, but an agreement could not be 
come to, and ultimately the defendant moved 
for an injunction to restrain the umpire from 
proceeding, on the ground of the irregularity 
of his appointment Mr. Justice Kay, in 
giving judgment granting the injunction, 
pointed out that if the case had been that* 
before drawing lots, the umpire had been 
known to both the arbitrators, and they had 
agreed that he was a fit person for the post, 
the appointment might have been allowed to 
stand ; but for an arbitrator to assent to the 
appointment of an umpire of whom he knew 
nothing was an evasion of his judicial duty, 
which it was impossible to uphold. The 
appointment of an umpire should always be 
made with the greatest possible care. If a 
difficulty in the selection of a proper person 
should arise, an easy remedy is provided by 
the Common Law Procedure Act 



Bichard Bainforth to jail, and kept him there 
for one year for pretending to die and impos- 
ing upon the court by having his will pre- 
sented for probate so as to obtain thirteen 
thousand dollars life insurance money." 



The January appeal term in Montreal, 
opened with 93 cases on the printed list The 
following statement shows the number of 
inscriptions on the January list in the ^y^ 
preceding years:- 1883, 111; 1884, 92; 1885, 
84 ; (additional terms were held in 1884-5) 
1886, 105 ; 1887, 104. Twenty civil cases and 
two Beserved Cases were heard in January. 



The Chicago Legal News notices the fact 
that Leopold Newhouse was committed by 
Judge Prendergast for ten days for contempt 
of court, in testifying falsely in a matter be- 
fore the court " The punishment of course," 
says our contemporary, '* is not for the crime 
ofpeijury, but fortbe imposition upon the 
court. Every court has the power to protect 
itself from imposition. Newhouse, should he 
be proved guilty, may still be indicted and 
punished for perjury. Judge Bradwell, when 
he was judge of the same court, committed 



It is a curious, and perhaps significant fiact, 
that the English Solicitor^General, address- 
ing the Birmingham Law Students' Society 
on the 18th January, argued strenuously in 
favor of the fusion of the two branches of 
the profession. 

PUBLICATIONS. 
The Bbfbrsncb Book : being a detailed in- 
dex of all public and private statutes 
and orders in council, passed by the Can- 
adian Parliament and by the legisla- 
tures of the several Canadian Ptoyinces, 
since Confederation, down to and indud- 
I ing the year 1887 ; by J. F. Dubreuil, 
! Esq., Advocate, Deputy Sheriflf, Montreal 
Second Edition; Montreal, A. Periard, 
Law Publisher. 

The first edition of Mr. Dubreuirs extreme- 
ly useful book appeared in 1879, and com- 
prised 320 pages. Since that time the Dom- 
inion of Canada has advanced rapidly, the 
growth of the country has called for large 
additional legislation, the Dominion Statutes 
have been revised, and consolidation has 
been efiected in some of the Provinces. The 
editor, therefore, had to deal with a large 
additional mass of legislation, and the new 
Index, notwithstanding rigorous condensa- 
tion, comprises 408 pages. The great utility 
of such a work hardly needs to be pointed 
! out The former edition was found to be 
executed with great care, and very few er- 
rors were observed. We have no doubt that 
the present work has been compiled with 
equal accuracy, and will be found of immense 
advantage to the profession, and to all 
who have occasion to consult the somewhat * 
perplexing mass of statute law. 



34 



THE LEGAL NEWS. 



SUPREME COURT OF CANADA. 

From Bxoheqner Oouit.] 

Thb Qubbn, on the infonnation of the At- 
torney-General for Canada, Appellant; 
and A. S. Fabwsll, Respondent. 
47 Vic ch. 14, sec, 2, B.a—Effect of —Pro- 
vincial Crown grant tfoid. 

By proviaion 11. of the Order-in-Coundl 
admitting the Ftovinoe of British Columbia 
into Confederation, British Columbia agreed 
to convey to the Dominion Government, in 
tmat^ to be appropriated in such manner as 
the Dominion Government may deem advis- 
able, in furtherance of the construction of 
the Canadian Pacific Railway, an extent of 
public lands along the line of railway. After 
certain negotiations between the Govern- 
ments of Canada and British Columbia, and 
in order to settle all disputes, an agreement 
was entered into, and on the 19th Dec., 1883. 
the Legislature of British Columbia passed 
the Statute 47 Vic., ch- 14, by which it was 
enacted irUer alia as follows : ** From and 
*' after the passing of this Act there shall be, 
" and there is hereby granted to the Do- 
" minion Government for the purpose of con- 
" structing and to aid in the construcuon of 
" the portion of the Canadian Pacific Rail- 
*' way on the mainland of British Columbia, 
" in trust, to be appropriated as the Dominion 
"Government may deem advisable, the 
* * public lands along the line of railway before 
<' mentioned, wherever it may be finally 
'' located, to a width of twenty miles on each 
"side of said line, as provided in the Order- 
** in-Council, section II., admitting the Pro- 
" vince of British Columbia into Confedera- 
tion." On the 20th November, 1883, by public 
notice, the Government of British Columbia 
reserved a belt of land of twenty miles in 
width along a line by way of Bow River Pass. 
In November, 1884, Farwell, to comply with 
the provisions of the Provincial Statutes, 
filed a survey of a certain parcel of land 
situate within the said belt of twenty miles, 
and the survey having been finally accepted 
on the 13th January, 1886, Letters Patent 
under the Great Seal of the Province were 
issued to Farwell for the land in question. 
The Attorney-General of Canada, by informa- 
tion of intrusion, sought to recover possession 



of said land, and the Exchequer Comrt hav- 
ing dismissed the information with oosts, on 
appeal to the Supreme Court of Canada, it 
was: 

Hbld, reverting the judgment of the 
Exchequer Court, Henry, J., dissenting, that 
at the date of the grants the Ptovinoe of 
British Columbia had ceased to have any 
interest in the land covered by s%id grant, and 
that the title to the same was in the Crown 
for the use and benefit of Canada. 

Per Strong, J. :— That the appellant abooid 
be ordered, if insisted upon by respondent, to 
file the afi&davit of the Chief Engineer of 
the Canadian Pacific Railway to prove that at 
the date of the grant, the line of the Canadian 
Pacific had been located within twen^ miles 
of the land in question. 

Appeal allowed with coats. 

Hon. /. S, D. Thompson, Burbidge, Q.a, and 
Sogg, for Appellant 

T. Davie for Respondent 



From Exeheqnar Court.] 
The Attornsy-Gknbral of Bbttisb Columbia. 
Appellant, v. The Attornbt-Gbnbral or 
Canada, Respondent 
B. N, A. Act, sec. 92, m. 5, 109 <£; 146—47 Fie. 
ch. 14, sec, 2, (B. O^-Provincial PMk 
Lands, Transfer of, to Dominion of Canada 
— Effect of— Precious metals vested in tht 
Crovn in right of the DoTwinion Govern' 
ment 
By Section II. of the Qrder-in-Conncil 
passed in virtue of Sec. 146 of the B. N. A. 
Act, under which British Columbia was ad- 
mitted into the Union, it was provided as 
follows : — 

" And the Government of British Columbia 
*^ agree to convey to the Dominion Govem- 
" ment, in trust, to be appropriated in such 
" manner as the Dominion Government may 
** deem advisable, in furtherance of the con- 
"struction of the said railway, a similar 
" extent of public lands along the line of rail- 
" way throughout its entire length in British 
" Columbia (not to exceed, however, twenty 
''miles on each side of the said line) as 
** may be appropriated for the same parpoee 
" by the Dominion Government from the 
"public lands of the North-West Territoriea 
<* and the Province of Manitoba." 
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By 47 Vic. ch. 14, sec 2, (B.C.) it was en- 
acted as follows ;— 

** From and after the passing of this A<^t 
''there shall be, and there is hereby granted 
" to the Dominion GoTemment, for the pur^ 
** pose of constmcting and to aid in the oon- 
"struction of the portion of the Canadian 
" F^fic Bailway on the mainland ci British 
** Colnmbia, in trost, to be appropriated as 
" the Dominion Government may deem ad- 
" viaable, the public lands along the line of 
*' the railway before mentioned, wherever it 
" may be finally located to a width of twenty 
** miks on each side of the said line, as pro- 
** Tided in the order in Council, section II, 
" admitting the Province of British Columbia 
" into Confederation." 

A controversy having arisen in respect of 
the ownership of the precious metals in and 
under the lands so conveyed, the Exchequer 
Court, upon consent and without argument, 
gave judgment in favour of the Dominion 
Government 

On appeal to the Supreme Court, Held, af- 
firming the judgment of the Exchequer 
Court, Foumier and Henry, JJ., dissenting, 
that under the order in Council admitting 
British Columbia into Confederation and the 
Statutes transferring the public lands de- 
scribed therein, the precious metals in, upon 
and under such public lands, are now vested 
in the Crown as represented by the Dominion 
(Government 

Appeal dismissed with costs. 

McOarihy, Q-C, for appellant 

Burbidgff Q.C,t and Hogg, for respondent. 



Qaebeo.] 



Mackinnom v. Ksroack. 



Capioi— Petition to be diteharged— Judgment 

on — Final judgment and appealable under 

aee. 28 ofdL 135, -K. S. C—Arts. 819, 821, 

C. C. P.— Fraudulent preference— Secreting 

—Art 798, C. C. P.— Promissory note dis- 

wunted—Arts. 1036, 1963, CC. (RQ.) 

A writ oi capias having been issued against 

McK, under the provisions of art. 798 of C. 

C. P. (P. Q.) he petitioned to be discharged 

under art 819 C. C. P. and issue having been 

joined on the pleadings under art 820 C C. 

P^ the petition was dismissed by the 



Superior Court From that judgment, McK. 
appealed to the Court of Queen's Bench for 
Lower Canada, (appeal side), and that 
Court maintained the judgment of the 
Superior Court Thereupon McE. appealed 
to the Supreme Court of Canada. 

On motion to quash for want of jurisdiction: 

Hbu>, Taschereau, J., dissenting : That the 
judgment was a final judgment in a judicial 
proceeding within the meaning of sec. 28, ch. 
135, R. S. C, and therefore appealable. 

On the merits it was held per Ritchie, C. J. 
and Foumier and Taschereau, JJ., That 
fraudulent preference to one or more credi- 
tors is a secretion within the meaning of 
Art 798. C. C. P. 

2. That an endorser of a note discounted 
by a bank has the right under Art 1953 C. 
C. to avail himself of the remedy provided 
by Art 798 C.C.P., if the maker fraudulently 
disposes of his property. (Strong, Henry, 
Gwynne, JJ., contra.) 

Oault V. Dussatdt, 4 Leg. News, 321, approv- 
ed. 

The court being equally divided the ap- 
peal was dismissed without costs. 

Macmaster, Q. C-, and HvictwMon, for ap- 
pellant 

Oeoffrion, Q^C, and Greenshidds^ for res- 
pondent 

Qaebeo.l 

BaAUDBfr V. Nobth Shorb Railway Co. 

43 & 44 Ftc. ch. 43, sec 9 (P.Q.)— ^tiwrd— 
Validity of— Fails et articles— Art 225, CCP, 

E. B. et al., joint owners of land situate in 
the City of Quebec, were awarded $11,900 
under 43 & 44 Vic. ch. 43 sec 9, for a po/tion 
of said land expropriated for the use of the 
North Shore Railway Company. 

On the 12th March, 1885, E. B. et aL in- 
stituted an action against the N. S. Railway 
Company, based on the award. The com- 
pany not having pleaded, foreclosure was 
granted, hnd on 2l8t April, process for inter- 
rogatories upon fails et articles was issued 
and returned on the 26th April. The com- 
pany made default On 18th June, the faits 
et articles were declared taken pro confessis. 
On 16th May, E. B. et al. consented that the 
defendants be allowed to plead, but it was 
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only on the 7th July that a plea was filed, 
alleging that the arbitration had been insu- 
lar and was against the weight of evidence. 
On 2nd September, E. B. et aL inscribed the 
caae for hearing on the merits, on which day 
the railway company moved to be authorized 
to answer the/ait* et arMes, and the motion 
was refused. The notice of expropriation 
and the award both described the land ex- 
propriated as Na 1, on the plan of the rail- 
way company deposited according to law, 
but in another part of the notice it described 
it as forming part of a cadastral lot 2345, 
and in the award as forming part of lots 
2344, 2346. On the 6th December, judgment 
was rendered in favour of E. B. et aL for the 
amount of the award. From this judgment 
the railway company appealed to the Court 
of Queen's Bench (appeal side), and that 
Court reversed the judgment of the Superior 
Court, holding iiUer alia the award bad for 
uncertainty and that the case should also be 
sent back to the Superior Court, to allow the 
defendants to answer the faita et artidefi. 
On appeal to the Supreme Court of Canada 

it was : 

Hdd, 1. That there was no uncertainty in 
the award, as the words of the award and 
notice were sufficient of themselves to de- 
scribe the property intended to be expro- 
priated and which was valued by the arbit- 
rators. 

2. That the motion for leave to answer 
faiis et artides was property refused. (Tasch- 
ereau, J., dissenting). 

Appeal allowed with costs. 

PeUetUr, for appellants. 

Duhamd, Q.C., for respondents. 



Qaebeo.] 

Thb Nobth Shore Railway Co. v. Trudel. 
Land, Sale of— Delivery to agent— Pleadings-— 
Arts, 150M502, C C. 
S. T. brought an action to recover $3,200 as 
balance of the purchase money of certain 
land in Quebec sold by him to the N. S. 
Railway Co. To this action the Railway 
Co. pleaded by temporary exception that out 
of 3,307 superficial feet sold to them, S. T. 
never delivered 710 feet, and that so long as 
the fuU quantity purchased was not delivered 



they were not bound to pay. To this plea & 
T. replied specially that he delivered all tl» 
land sold to P. B. V., the agent <rf the awn- 
pany, with their assent and approbation 
together with other land sold to said P. B. V- 
at the same time. At the trial it was shown 
that P. B. V. had purchased all the land 
owned by S. T. in that locality but exacted 
two deeds of sale, one of 3,307 feet for the 
Railway Company, and another of the 
balance of the property for himself! By the 
deed to P. B. V. his land is bounded by that 
previously sold to the company. P. B. V. 
took possession and the railway company 
fenced in what they required. 

Held, affirming the judgments of the 
Court below, that S. T. having delivered to P. 
B. v., the agent of the company, with tiieir 
assent and approbation, the whole of the 
land sold to them, together with other land 
sold to the said P.B.V. at the same time, be 
was entitled to the balance of the purchase 
money. Per Taschereau,* J.: That all ap- 
pellants could claim was a diminution of 
price or a resiliation of the sale under Arts. 
1501, 1502, and that therefore their plea was 

bad. 

Appeal dismissed with costs. 

Duhamel, Q. C, for appeUants. 
Bedard, for respondent. 



Ontario.] 

Thb Confederation Life v. Mhjjdl 
Life Insurance^Application for Policy --De- 
daration by assured — Basis of contract— 
Warranty— Misdirection. * 
An application for a life insurance policy 
contained the following declaration after the 
applicant's answer to the question sub- 
mitted : — 

'*!, the said George Miller, (the pereon 
whose life is to be insured) do hereby 
warrant and guarantee that the answere 
given to the above questions (aU which 
questions I hereby declare that I have read 
or heard read) are true, to the best of my 
knowledge and belief; and I do hereby agree 
that this proposal shall be the basis of the 
contract between me and the said aasocia- 
tion, and I further agree that any mis-state- 
ments or suppression of facts made in the 
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answers to the questions aforesaid, or in 
my answers to be given to the Medical 
Examiner, shall render null and void the 
policy of insurance herein applied for, and 
forfeit all payments made thereon. It is 
also further agreed that should a policy be 
executed under this application, the same 
shall not be delivered or binding on the 
Association, until the first premium thereon 
shall be paid to a duly authorized agent of the 
Association, during my lifetime and good 
health. I, (the party in whose favour the 
assurance is granted), do also hereby agree 
that this proposal and declaration shall be 
the basis of the contract between me and the 
said Association." 

Held, affirming the judgment of the 
court below, that this was not a warranty 
of , the absolute truth of the answers of the 
applicant, but that the whole declaration 
was qualified by the words " to the best of 
my knowledge and'belief "; and though some 
of the answers were untrue in fact, the policy 
was not thereby avoided unless they were 
wilfully untrue. 

At the trial the jury were charged that if 
there was wilful misrepresentation, or such 
as to mislead the company, they should find 
for the defendants, but that if the answers 
were reasonably fair and truthful to the 
best of the knowledge and belief of the 
applicant, their verdict should be for the 
plaintifb. 

Hbld, a proper direction. 

Appeal dismissed with costs. 

S. H. Blake, Q. C, and Beatty, Q. C, for 
appellants. 

Dr, McMicliaely Q. C, and McCarthy, Q. C, 
for respondents. 



OnUrio.) 



Gablano v. Gemhill. 



Copyright — Infrvng*menU 

A copyrighted work called **The Canadian 
Parliamentary Companion" contained bio- 
graphical sketches of M. P's. and others 
which the author had procured from the 
subjects for the purpose of his book. G. in 
preparing a similar work to be called *' The 
Parliamentary Directory and Statistical 
Guide," sent circulars to a number of public 
men asking for short biographical sketches 



and was, by many of them, referred to the 
first mentioned work and took such sketches 
therefrom. 

Held, that this was an infringement by G. 
of the copyright in " The Canadian Parlia- 
mentary Companion," and G. was properly 
enjoined from publishing or selling the 
books containing such extracted matter. 

By 38 Vic, ch. 88, sec. 9. a notice must be 
inserted in the title page or page following 
of every copy of a book copyrighted there- 
under in the form following, ** Entered ac- 
cording to the Act of the Parliament of 
Canada in the year— by A. B. in the office of 
the Minister of Agriculture" : 

Held, that the omission of the words '^ of 
C-anada" in such form did not avoid the 
copyright, but was a sufficient compliance 
with the Act 

Held, also» that depositing copies of a 
book containing the said notice in the office 
of the Minister of Agriculture before the 
copyright had been obtained, does not in- 
validate it when granted. 

Appeal dismissed with costs. 

H'. CamU, Q.a, and Walker, for the appell- 
ant 

F* Amoldi for respondent 



OnUrio.j 

Cox & WoBTs V. Sutherland. 

Principal and agentSpcctiUUing in stocks — 

Instructions to broker— Broktr's dttty— 

Money paid for margins. 

S., a speculator in stocks, instructed F., a 
stock broker, to purchase for him a certain 
number of shares in F. B. stock, expecting 
to make a profit out of a rise in the value of 
said stock in the market 

Held, affirming the judgment of the Court 
below, that the relation between S. and F. was 
that of principal and agent, and F. was 
bound to purchase the stock and hold it as 
the property of S. He could not rely on his 
ability to procure a like number of shares 
when required, as his interest would then 
be to depreciate their value so as to obtain 
them cheaply, which would conflict with his 
duty to a 
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F., being about to retire from business as 
a stock broker, handed over his stock trans- 
actions, including that with 8., to C to 
which S. consented. C. acknowledged to S. 
having received from F. the amount paid for 
maigins on the stock which F. was instruc- 
ted to buy. Neither F nor C having purchased 
the stock and set it apart as the property of 

a: 

Hbld, affirming the judgment of the 
Court below, that C. was liable, in an action 
for money had and received, to refund to 8. 
the amount so paid for margins. 

Appeal dismissed with costs. 

W, Cassds, Q.a, and Cox for the appePts. 

Thompson for the respondents. 

Prinoe Bdward Isl&nd.] . 

PRINOB COUNTY (P.B.1.) BLBCTION CASB. 

Edwabd Hackkft (Petitioner in the Court be- 
low), Appellant, and Stanislaus Francis 
Phrby (Respondent in the Court below), 
Respondent 

LegidaHve AssemUy^DisqtMUification — Enjoys 
ment and holding an interest under a con- 
tract teith the Crown — What constitutes — 
39 Vic, ch, 3, Sees, ^and 8, P,KL 
The return of S. P. as member elect for the 
House of Commons for the Electoral District 
of Prince County, P.E.I., was contested on 
the ground that 6. P. being a member of the 
Provincial House of Assembly, was not eli- 
gible to be a candidate for the House of 0>m- 
mons. At the trial it was admitted that 
S. P. had been elected to the Provincial 
House of Assembly at the general election 
in June, 1886, and that there had been no 
meeting of the Local House at the date of 
the general election for the Dominion House. 
8. p., prior to his nomination, gave to two 
members of the House of Assembly a written 
resignation of his seat, and at the time of 
the general election lor the House of Com- 
mons 8. P. had acquired for value and was 
holding a share in a ferry contract with the 
Local Government subsidized to the extent 
of $95 per annum. 

The judge at the trial held that 8. P. had 
not properly resigned his seat, as the Island 
Statute, 89 Vic., ch. 3 had not provided for 



the resignation of a member in the interval 
between the dissolution of one general as- 
sembly and the first session of the next 
general assembly, but held that his seat had 
become vacant under the provisions of the 
4th section of the Provincial Act 39 Vic, ch. 
3 (P.E.L) ♦ 

On appeal to the Supreme Court of Can- 
ada: 

Hbld, affirming the judgment of the Court 
below, Taschereau, J., dissenting, that S. P. 
enjoyed and held such an interest in a pub- 
lic contract as rendered his seat vacant in 
the Local House of Assembly (PJ5.L), under 
sections 4 & 8, 39 Vic, ch. 3 (P.E.I), and, 
therefore, that he was properly eligible for 
election to the House of Commons. 

Appeal dismissed with costs. 

Hodgson, Q.C.,for appellanL 

Peters, for respondent 

Nora Scotia.] ^ 

SHELBURNfi ELBCTIOK CASH. 
ROBBBTSON V. LaUBDL 

Election petHion—Sefvice of copy— Extension of 
time^Discretion of judge—RJS.C, cfc. 9, 
sec 10. 

Held :— That an order extending time for 
service of the notice for the presentation of an 
election petition with a copy of the petition 
from five days to fifteen days by a judge in 
Nova Scotia, on the ground that the respond- 
ent was at the time at Ottawa, is a proper 
order for the judge to make in the exercise 
of his discretion under section 10 of ch. 9, 
R.S.C. 

Appeal dismissed with costs. 

R Scott, Q,C', for appellant 

OraJiam, Q.C., for respondent 

SUPERIOR COURT— MONTREAL.* 
Damages f(/r issue of injunction — ProbaUe 
cause — Prite-Nom — Annual report of 
company misleading^ 
Hbld : -- 1. There is no right of action for 
damages resulting from the issue of an in- 
junction or other civil suit, unless the suit 
were instituted without probable cause. 

2. The fact that the injunction was taken by 
a prite-nom is not evidence of want of prob- 
able cause. 

*To appear in Montreal Law Reporta. 8 S. 0. 
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3. Where the annual report of a company 
was misleading, and seemed to show that 
the assets had been reduced by a large 
amount, there was probable cause for the 
issue of an injunction to restrain the com- 
I>an7 from declaring; a dividend, — more par^ 
ticuiarly as the company failed to disclose 
their true position when they got notice 
before the writ issued. Mcnireal Street HaU' 
icay Co. V. Biichie^ Johnson, J., Nov. 10, 1887. 



Chom jvgie^South Eatiem Baihmy Co, — 

Pledge— C. C, 1973— If or* necessary /(ft 

preservation of thing pledged. 

Hbld : — 1. That where an action between 
the same parties and for the same object 
was dismissed ** ww/ recaur«," and this judg- 
ment was acQuiesc^ in by the defendant, 
the latter could not plead chose juaie to tan 
action subsequently instituted by the same 
plaintiff for the same daim. 

2. That the possession of the trustees of 
the South Eastern Bail way Company as 
representing the bond holders, is that of 
pledgees, and they are liable to third parties 
for sill work performed for the road, where it 
appears that such work was necessary for 
the jnaintenanoe of the road in running 
order, though the work was executed before 
the road passed into the hands of the trus- 
tees.— JFottWd^tf v. IhrvxU ei al,, Jett6, J., 
Nov. 19, 1887. 



APPEAL REGISTER— MONTREAL. 
Monday, January 16. 

Tf^e Queen v. Dovmie. — Application to add 
to case, granted ; hearing fixed for 18th. 

JFhhey dc Baxter. — Motion to dismiss ap- 
peal ; granted as to costs. 

Palardy & Voligny. — Application for privi- 
lege granted ; motion to send record to Supe- 
rior Oourt to add exhibits, granted! 

Smith <fr Wheeler. — Rule for appeal to Privy 
Council, discharged. ) 

McCartney dt Ltndey- — Heard on merits, I 
a A. V. 

MyUr <fe Styles- — Two appeals. Heard. ' 

C. A. V. 1 

Senical A Varin, — ^Hearing commenced. ' 

Tuesday i January 17. 
St, Amour ds Normandin. — Motion for dis- 



missal of appeal granted. 
Maire et tkmseU de Si 



! Sorel dt Vincent — Motion 
to replace originul record by copies, granted. 

Senical de Varin. — Hearing concluded, 
C. A. V. 

McTatish dc Eraser.— HesLTd. C. A. V. 

Laiour de Grant — Hearing commenced. 

Wednesday, January 18. 
Foster dc Hamilton, — ^Heard on motion for 
dismissal of appeal Appellant allowed 8 



days to file factum on paying $10, besides 
costs dT respondent's motion. 

Latour dc Grant — Hearing concluded. 
C. A. V. 

Palardy dc Voligny — Heard. C.A.V. 

No. 96. Fairbanks dc O^HaUoran dc M. P. dc 
B. Ry. Co, — Hearing commenced on merits, 
and on motion of 21st Nov. 1887, by M. P. & 

B. Ry. Co. 

Nos, 97, 98. Fairbanks dc CyfTaKoran— Hear- 
ing commenced. 

Thursday, January 19. 

The Queen v, Doiiww.— Reserved case heard. 

C. A. V. 

Plamondon dt Plamondon. — Case settled out 
of Court 

Nos. 96, 97, 98. Fairbanks dc (/HaUoran.— / 
Hearing continued. 

Friday, January 20. 

Evans dc Moore et at — Petition to quash 
writ on ground of acquiescence. Rejected. 

Mitchell dc Mitchell. — Motion for substitution 
granted by consent • 

Nos. 96, 97, 98. Fairbanks dc C^HaUoran.-- 
Hearing concluded. C. A. V. 

Commercial Mutual Building Society dc Suther' 
land dc Speid.—Reard. 0. A. V. 

Saturday, January 21. 

Cantin dc La Banque d^Hochelaga. — ^Judg- 
ment reversed, Tessier, J., diss 

La Banque d'Hocfielaga dc RieUe — Judgment 
confirmed. 

La Banque d^Hochelaga dc Ewing. — ^Judg- 
ment confirmed. 

Larivitre dc ArsenaulL — Judgment con- 
firmed. 

Rivard dc Paquette. — Judgment confirmed. 

Dovmie dc Francis. — Heard on application 
for precedence. C. A. V. 

Mercier dc Waterloo dc Magog Ry. Co. — ^Ap- 
peal discontinued. 

Monday, January 23. 

Downie de i^ncia.— Application for prece- 
dence rejected. 

Palliser dc Lindsay. — Motion to dismiss ap> 
peal, granted for costs by consent 

Williams Manufacturing Co.dc ifoto.-^Heard. 
C. A. V. 

Oarrter 4r iJo/tand.— Heard. CA.V. 

Neelon dc Kenny — Hearing commenced. 

Tuesday, January 24. 

The Queen v. Doumie — Conviction main- 
tained, Cross, J., diss. 

Trustees of St. Gabriel Church dc Mooney. — 
Case settled out of Court. 

Wolff dc DougaU et a/.— Heard on motion 
for leave to appeal from interlocutory judg- 
ment C. A.V. 

McKenHedc Wilson, — Motion for precedence 
granted* 
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Neelm <Sc Kenny, — Hearing concluded. 
C A. V. 
' ' McKermc <Sc Wfoon.— Heard. C. A. V. 

HtnaMlt <fc Chapdelaine. — Hearing com- , 

menced. | 

Wednesday, January 25. j 

MaU Printing Co. 4? Zia/Zam»n€.— Declaration i 
is made by respondent that he is willing to 
reduce verdict to $6,000 and costs. 

Downie & " Post " Printing 6c PMishing Co. 
—Heard on motion for leave to appeal from 
interlocutory judgment 

fftiavlt & CVwpdrfatne. — Heanng con- 
cluded. C. A. V. , . ^ „ „ ^ 

Cmioraiicm of Havelock <fc Co«teZto.— Heard. 

C. A. V. „ . ^ . xr 

\ PrimeoLU A iVimeau.— Heard. C. A. V. 
Donovan & The ''Herald" Co.— Hearing 
commenced. 

Thursday f January 26. 

Donovan A The "Herald'' Co.— Hearing 
concluded. C. A. V. , ,, , ,, 

^Lecaurs & Vtaw.— Heard. C. A. V. 

Fosbrooke dc ifwrray.— Heard. C. A. V. 

Everse & Trustees of Montreal Turnpike Roads, 
—Case settled out of Court 

Chauveau <k BenoU.'—Case settled out of 

Court ^ J ^ 

Dufresne et al, <fe Dixon et tiar.— Heard. C 
A.V. 

FHday, January 27. 

Doumie v. The " Post " Pnntmg dt PMuhing 
Co.— Motion for leave to appeal granted. 
Wolff V' Dovgall et oZ.— Motion for leave to 

^^^ayor^Hal'of Montreal <fc BroiOT*.— Judg- 
ment reformed ; amount of condemnation 
reduced to $7,500 ; each party paying his own 
costs in appeal. Motion of appellante for 
leave to appeal to PrivyCpuncif granted. 

" Mail " Printing Co. & Laflamme.—DUtbtri 
discharged. „ . . « . 

Cie. de PrH et Credit Foncter & Sar^terre.— 
Judgment confirmed on other grounds. 

CiU de Montr ial & EccUsiaetiques duSimtr 
naire de Mmtrtal — Judgment rever8ed,Baby, 

'McTamh <fe JVa«r.— Judgment reformed. 
Palardy dc Fo/i^y.— Judgment confirmed. 
Thompson dc Molsons Bank.—Daib6re dis- 
charged. , . ^ J. . 1 
Nelson dt Harrison.— Uotion for dismissal 

of appeal granted. 

Ibster dc JETamt/^on.— Discontmuanoe of ap- 
peal filed by appellant with costs. 

The Queen v. £mc6oM. — Eeserved case 
heard. Conviction maintained, Tessier, J., 

diss. , * . * 

Johnson d: Gfoodo//.— Appeal pinmi. 
Lorion dc J5eaudoin.— Appeal pinrnt. 
Lefehvre dc iforujOe— Heard. C. A. V. 
The Court adjourned to Thursday, Feb. 23. 



INSOLVENT NOTICES, Etc. 
Quebec Official Qazette, Jan. 14. 
Judicial AhamdonmenU. 
GhiTSotoKue Hudon aliae Beaolieu, New GftriiilA, 
Deo.&, iSr. . ^ ^ 

Joseph Charles Emile Montreuil. traderi Qnebeo, 
January 13. 

James Robertson, trader. New Riohmond, Deo. 30, 
1887. . ^ 

Ouroiora appoviUed. 
Re Benjamin H. Lecompte.— C. DesmarteaUf Mon- 
treal, curator, Jan. 10 _^ , , ,. ^ „ . 

He Lefran^ois frdres, Montreal.—J. MoD. Hains, 
Montreal, curator, Jan. 10. 

Dividendt. 
Re E. A. Bmond, vrocer, Quebec— First and final 
dividend, payable Jan. 24» H. A. Bedard, Quebec, 
curator. 

Re Louis lAvertu. trader. East Amu?.— Rwt and 
final dividend, payable Jan. 27, H. A. Bedard, Quebec, 
curator. 

Re Alderio Mai 11^.— First and final dividend, pay- 
able Jan. 31, C. Decmarteau, Montreal* curator. 

He T. P. Paradis k frdres, traderH, Mataae —First 
and final dividend, payable Jan. 27, H. A. Bedazd, 
Quebec • curator. 

Re Fletcher Thompson. — Dividend, H. A. Odell, 
SherbrooBe, curator. 

Stparatvm at to Property. 
Marie Songtin vs. Hormisdas Barbean, formerly of 
parish of St. Constant, Jan. 11. 

AppoiiUfnent. 
Geo. Daveluy,. Montreal, appointed insuranoe in- 
spector under 45 Vict. ch. 49. 
Priean. 
Common prison of district of Quebec, proelaimed 
also a common prison for district of Montreal, under 
C. S. L. C. ch. 109. 110. 



Qwthee Official Gazette, Jan. ZL 
Judicial AbaruUmmente. 
Olivier Dion, carriage-maker. West Shefford, Jan. 
! 10. 

Ida Labelle (A. lAbelle), marehande xnMiQue, Mon- 
' treal, Jan. 13. 

; Alfred Par6, Montreal, Jan. IS. 
I Curaton appointed. 

■ Re J. Beauregaxd. St. Quillaume.— Kent &Turootte. 
, Montreal, curator, Jan. U. , -r *r «. irr • 

Re Boxer Brothers & Co., Montreal, J. MoD. Hains. 

■ Montreal, curator, Jan. 17. ^ , ,••»*«. 

Re Augustin Brodear, Sherbrooke.-nJ. McD. Hains, 

I Montreal, curator, Jan. 16. ^ •» tx « • 

I Re Cooke, White & Co., grocers.— J. MoD. Hains, 

Montreal, curator, Jan. 19. , „ . 

Re Ellen Cole, widow of Thomas Moar. of Maui- 

waki.— J. McD. Uains, Montreal, curator, Jan. 16. 

Re Ida Labelle.- C. Desmarteau, Montreal, curator, 

Re D. MoCormack.— C. Desmarteau* Montreal, cura- 
' tor. Jan. 19. 

Re Alex. S. Scott.-J. McD. Hains, Montreal, cuia- 

Re Arthur Simard.— Fulton & Richards, Montreal, 
curators, Jan. 19. 

Dividend*. 

ftc W. E Brunet, druggist.— Pirst^ and final divi- 
dend, payable Feb. 4, H. A. Bedard. Quebec, curator. 

Re butchart Bros. & Co., Rimouski .—Second and 
final dividend, payable Feb. 4, H. A. Bedard. Quebec. 

*'i?c Elinire L^toumeau (8. St. Michel, fib),— Divi- 
dend, payable Feb. 7, Kent & Turcotte, Montreal, cur- 

Re J. ii. Gingras & Co., proprietors of "Le Nouvel- 
liste," Quebec-— First and final dividend, payable 
Feb- 1, fi. A. Bedard, Quebec, curator. 
Sn>aration aa to Property. 

Sophie Emery aliaa Beauvais vs. F^lix Oadotte, 
baker, Montreal, Jan. 11. 
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Mr. Jnstice Stephen, in the case of Taylor 
V. Timfon, Jannaiy 16, delivered an interest- 
ing judgment, maintaining the right of every 
Englishmao, although so hmnhle as a boy in 
a reformatory school, to attend the parish 
church. The plaintiff, Taylor, a boy in a re- 
formatory, sued a churchwarden to recover 
damages for assault in being prevented from 
entering the parish church of Netley. It ap- 
peared that as the boy was passing in by the 
gate of the churchyard, in order to attend 
service in the church, TLmson laid his hand 
upon him and pushed him back, thereby 
preventing him from attending service. The 
defendant justified his act on the ground 
that in the church, which contained 305 sit- 
tings for a population of 1,100, places could 
not be found for the boys from the reforma- 
tory. The learned judge said he would not 
decide the question whether the incumbent, 
as the freeholder, had a right to exclude peo- 
ple from the church; but the churchwaiden 
clearly had no such right The learned judge 
directed attention to 5 & 6 £dw. VL, c. 1, re- 
pealed in the reign of Queen Mary, but re- 
vived by 1 Eliz. c 2, which enacts that all 
persons shall diligently and faithfully, having 
no lawful or reasonable excuse to be absent, 
endeavour themselves to resort to their law- 
ful parish church or chapel accustomed upon 
every Sunday or other days ordained and 
used to be kept as holidays. The boy Taylor 
had, therefore, not only the right, but it was 
his duty, under pain of fine, to attend his 
parish church. Judgment was given for the 
plaintiff with Is. damages. '' For many 
years," added the learned judge, *' the diffi- 
culty has A)een all the other way — to get 
people to come to church.'' We have a faint 
suspicion that there is a long arrear of fines 
due by Mr. Justice Stephen. 



The Solicitor General, Sir R Clarke, Q.C., 
in the address to the Birmingham students, 
referred to last week, made some observa- 
tions worthy of note. He said:— ''What is 



the interest of the public at large? Vhat 
should be our first consideration ; and if we 
were disposed to forget or disregard it, a very 
little reflection would show us that this is a 
practical age, and that, whether we like it or 
not, a Parliament which addresses itself to 
industrial and social reform will make short 
work of professional rules or the privileges 
of private institutions, however venerable, if 
they are found to hinder the attainment of 
an important public object That object'is 
the prompt and inexpensive administra- 
tion of justice, dvil as well as criminal, and 
the enforceable obligation upon everyone to 
whom the State grants the special privilege 
of practising in its Courts to do to the best of 
his ability any work which he accepts pay- 
ment for doing. In my belief this object 
can be effected only by the fusion of both 
branches of our profession, and I wish to set 
before you this evening some of the reasons 
why I believe that change will not only pro- 
duce great public benefit, but will raise the 
condition and improve the position of the 
whole profession." The Solicitor General 
then referred to the ordinary costly routine, 
by which the suitor explains his case to a 
solicitor ; the facts and proofs are collected, 
and then the knowledge which the solicitor 
has acquired has to be conveyed to counsel, 
—all at great expense. "In most cases 
the counsel is not the choice of the litigant, 
but is simply the counsel usually employed 
by the solicitor. Whether he performs his 
duty or neglects it whether he does it well 
or ill, he is under no legal liability to the 
man by whom he is paid. The brief may 
not have told him all the fiacts, he may not 
have read it ; he may be in another Court 
when the case is being tried ; but a client is 
absolutely in his hands, and cannot sustain 
any legal claim, even for the return of the 
fees which have not been earned." For this 
and other grievances the cure suggested is 
the fusion of the advocate and solicitor bran- 
ches of the profession. " There are now soli- 
citors," he said, "who would make great ad- 
vocates. There are barristers who would do 
thoroughly well the solicitor's work ; and by 
letting each do the work for which he was 
best fitted we should give the litigant a larger 
area of choice, and save him from the use- 
less burden of being bound to employ two 
persons instead of one." 
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A^ a time when the great powen of Europe 
are preparing vaat armaments—for self de- 
fiance only — the following letter from an 
eminent lawyer of one nation to an equally 
eminent lawyer of another, is not without 
interest The letter, which we extract from 
a newspaper of the periodi was addressed by 
Lord Brougham to M. Berryer :— 

''Cannes, 28 d^cembre 1866. 
'' Mon cher illnstre confr^, 

" Je vous envoie le discours que j'ai pro- 
nono6 an congrte de Manchester, et, com me 
je suis dans ma quatre-vingt-neuvieme an- 
nto, 11 est plus que probable que ce sera le 
dernier que je prononoerai. £n disant adieu 
au publiC} j'ai pens^ que c'^tait une obligation 
pour moi de faire connattre les sentiments 
que j'^prouve contre la guerre et contre ces 
grands meurtriers, ft la tSte desquels on doit 
mettre Tempereur Napol^n ler ; mais j'ai 
ajout^ que j'appreciais la declaration de son 
neveu, le present empereur, ft propos de la 
guerre. Mon indignation contre ces meur^ 
triera etait accompagn^ de Texpression du 
m^pris que je ressentais pour la folie de ceux 
qui les ont encourage par leurs applaud isse- 
ments. 

^ Agr^z FasBuranoe de ma sincere amiti^, 
"H. Brougham." 



SUPERIOR COURT. 
Shhrbrookb, December 22, 1887. 
Coram Brooks, J. 
Channbll v. Beckett, & Bbckbtt, Petitioner, 

<& Channell, Respondent 
CapioB ad Respondendxtm^Judicial Abandon- 
ment 
Held : — That a debtor, who, vith the consent of 
his creditors, made a voluntary assignment 
to a third party, as trustee for the benefit of 
his creditors of aU his property^ under the 
law as it stood previous to ^ 48 Vict, Cap, 
22 {Quebec), is not subject to arrest under a 
Capias ad Respondendum at the instance of 
one of the consenting creditors for not after- 
wards making a judicial abandonment of 
his property under the said 48 VicL Cap, 
22, if he shows, as in this case, that he has 
acquired no property since such assignment 
and has nothing to abandon. 



Per Curiam :— This action was brought to 
quash a Capias ad Respondendum issued 
May 13, 1887, alleging that petitioner ws» 
a trader who had ceased to make his pay- 
ments, that he had been required by notice 
of 28th April, 1887, to make a judicial 
abandonment of his property under 763 or 
799 CO. P., as well individually, as a partner 
in Beckett A Ca 

In answer to this demand, served on 28th 
April, defendant petitioner served through a 
notary public, a notification on plaintif; 
declaring that on 19th November, 1884, be 
had made an assignment to Mr. Darling of 
all his property, real and personal, that 
plaintiff had acquiesced in it, filed his claim 
and drawn a dividend, that since petitioner 
had acquired and had no property, that he 
had nothing in the firm of W. W. BeckeU & 
Co., the profits not being sufiScient to support 
him, and no balance and no interest w^hich 
under any circumstances he could assign. 

Notwithstanding this, plaintiff caused hi& 
arrest and defendant petitioned on the same 
(rrounds for his discharge. Proof has been 
made, plaintiff alleging in answer to (he 
petition, that the petitioner did not abandon, 
that he has property, and that he has an in- 
terest in Beckett & Ca 

It appears that defendant made a volun- 
tary assignment, Nov. 19, 1884, that his 
movables were sold and his real estate at- 
tached and a part sold, and his residence 
attached, but not sold, as his son claimed 
I and the plaintiff in the suit not caring to 
sell an undivided part, suspended proceed- 
ings, pending the opposition now pending 
before the Queen's Bench* — petitioner oc- 
cupying still, but having made no opposition 
to sale, it being en mains de justice. 

It is evident that so far as appears in this 
case the petitioner did make over his pro- 
perty to Darling for his creditors. Was that 
good quoad petitioner, or does 46 Vic, cap. 
22) s. 1, compel him to do it again ? He di- 
vested himself of it, and in this respect 
certainly satisfied a law made to punish dis- 
honesty. The plaintiff acquiesced and drew 
his dividend, having forwarded his claim 
against petitioner to Darling. 

* Beckett A The Merehanta Bank, M. L. R., 8 Q.B. 
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I am of the opinion that so far as petitioner 
ie concerned, it not being established that he 
retained anything fraudulently at the time 
of his assignment, the plaintiff cannot arrest 
him for refusing to make an abandonment, 
or as in 799 C. C. P., an assignment, of what 
he had already assigned. 

If plaintiff had proved a fraudulent de- 
tention or secretion it would have been 
different, consequently on the first ground 
he ^as not entitled to arrest the defendant 
As to the other ground, he says, you are in 
partnership— you must assign your interest 
in this partnership. The petitioner notified 
the plaintiff before the capias, *'I have no in- 
terest therein — I have lived out of it, being 
entitied to six hundred dollars, and there 
are no profits.*' Is that true ? Strange to 
say I find a statement produced by Mr. 
Chamberlain, one of the partners in the fijrm 
of W. W. Beckett <& Ca, showing the con- 
dition of the company (Petitioner's Exhibit 
''Z"), apparently showing a loss and gain 
of $1246.83, but on examining it I find that 
it is entirely misleading, that, in this appar- 
ent surplus is included $1145.91, drawn by 
petitioner, being an excess of $145.91 over 
what he was entitled to draw for twenty 
months, and $500.97 drawn by Chamber^ 
lain, as assets. Deduct this and the firm 
could not, on the 1st of May, 1887, pay its 
obligations by about $500. How, if petitioner 
had no interest, could he assigi^ it, irrespeo- 
tive of the question as to whether he could 
be called upon to assign his share in a 
partnership? He told plaintiff this, still, 
plaintiff, alleging that he had an interest, 
contested his petition. 

Is our law such that without fraud, with- 
out property, a person is bound to make a 
judicial abandonment, of what? not of what 
be has, but of what he has not ? 

Plaintiff has chosen to go into this issue. 
He says defendant should have abandoned, 
and then I might have contested bis state- 
ment. He has contested here, and it is 
shown that there was nothing to abandon. 
There is no suggestion of any bad faith. 
Plaintiff had nothing to gain, defendant had 
nothing to assign, acquired since liis former 
assignment, which I hold released him from 
the obligation to re^assign, and which obli- 



gation could only be created, since, by his 
having continued in trade and refusing to 
assign. He went into business with nothing 
and has acquired nothing sinosi and I do 
not think he was liable to arrpst 

Consolidated Statutes of Lower Canada, 
Cap. 82, Sec. 47, says, " when a party has 
refused to make a cession de biens to his 
creditors or for their benefit" Chap. 87, 
sec. 9, says the same thing. The object of 
the law is to prevent fraud, but no fraud is 
shown here, and debtors must not be per- 
secuted. 

Petition granted. 

Camirand, Hurd AFraser, Attys. for peti- 
tioner. 
Ives, Brown & French, Attys. for plaintiff. 

SUPERIOR COURT. 

MoNTBBAL, Jan. 24, 1888. 
Coram Lorangbr, J. 
Rdellb v. Dbcabt. 
Action for Libel— Dday for Pleading. 

The plaintiff sued for damages on account 
of libellous allegations contained in a plea 
filed by the present defendant, in a case in 
which the Grand Trunk Railway Company 
was plaintiff. 

The latter action was taken by the G. T. 
Railway Company to compel the present 
defendant to carry out a promise of sale of 
certain property required by the Company 
for their line. The defendant, in his plea to 
this action, alleged that he had been induced 
to sign this promise of sale by fraudulent 
representations on the part of the present 
plaintifil The plaintiff sued for damages on 
account of these allegations. 

After the return of the action, the defend* 
ant moved that the delay for pleading be 
extended till three days after the final judg- 
ment in the case of the (?. T. Ry. Co. v. D^ 
cary. 

The grounds alleged in support of the 
motion were that the final judgment in ques- 
tion would, in some degree, decide the fate 
of the present case; that the enquiU in the 
two cases was identical ; that it was useless 
to incur the expense of a second enquiU on 
the same facts ; and that it would be to the 
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advantage of both parties to have the case 
xexnain in itatu quo till the said final judg- 
ment. 

The defendant cited the case of MainvUle v. 
Young (6 L. N. 378.) 

The Court declared the motion premature, 
and r^'ected it with costs. 

Lafleur <k RieUe, for PlaintifEl 
J. A. DesoarrUs, for Defendant. 

(N. T. B.) 



CIRCUIT COURT. 



MoNTRBAL, January 23, 1888. 

Coram Gill, J. 

Lacaillb v. Connolly. 

Promi$9ory note dated and payable at place 
uhere abHon is brought— DeeHnatory 
exception. 

This was an action for the recovery of 
$54.50, amount of a promissory note, diated 
at Montreal, payable at La Banque Nationale 
there. The action was served on the defend- 
ant at his residence and domicil in the 
district of St Francis. 

To the action the defendant pleaded a de- 
clinatory exception, alleging that the note 
was made in the district of St Francis. 

At the trial the parties filed the following 
admission in writing : ** The parties consent 
" and admit that the promissory note in this 
" cause was executed by defendant at Wind- 
'' sor Mills, in the district of St Francis, and 
" delivered by him there to Roy & Cie. who 
*' endorsed and delivered the same to the 
"plaintiff herein for value." 

The Court dismissed the exception dMinor 
toire with costs. 

(W. JL D.) 



SUPERIOR COURT— MONTREAL* 

Partnership — Action between partners after final 
settlement 

Hold: — ^That when a final settlement of 
accounts has been made between partners, 
after the dissolution of the firm, there is no 
longer any occasion for an action pro socio in 
respect of a claim, of one partner against an- 

* To appear in Montreal Law Keports, 8 S.C. 



other, based upon the final arrangement be* 
tween them.— Gk«ir.'ay v. Ptirker, in Review, 
John8on,Ta8chereau, Mathieo, J J., November 
30, 1887. 

Quebec Controverted Election Aet—Prooedmt— 
Cerdfieale of Stenographer — Reading <4 
deposition to Witness -- Pretmnf^ian in 
favor of due execution of official Act in 
absence of proof— Corrupt Act 
Hkld:— 1. That the trial judge exercised 
a proper discretion in permitting the steno- 
grapher to impend his certificate to depoa- 
tions transcribed from short-hand notss, 
which had been filed without being oertified 
correct 

2. That depositions which have ncyt been 
read over to the witnesses deposing, are not 
legal evidence; but where the record does 
not show whether the depositions were or 
were not read over to the witnesses by the 
stenographer, the presumption is that the 
officer of the Court properly performed the 
duty incumbent on him, ^e principle i^ 
plicable being, *' omnia prstsumuntur rite et 
solemniter acta donee probetur in oontrar iu m.' 

3. That corrupt acts by agents were proved 
in the present case— Election of Missisquoi, 
McQuillen A Spencer, Johnson, Loranger, 
Tait, JJ., Dec 20, 1887. 



Master and ser^oant ^Responsibility of i 
Insufficiency qf scaffolding. 
Held : — (Affirming the judgment of 
Mathieui J., M. L. R., 3 & C. 198), that an 
employer is responsible for injuries suffered 
by his workman in consequence of the in- 
sufficiency of a scafiblding constructed by a 
fellow-servant in obedience to the orders of 
the employer. — BUanger v. Riopel, in Review, 
Papineau, Loranger, Davidson, JJ., Dec. 30, 
1887. 

Rigistrateur— Certifical— Hypoth^que payie— 
Honoraire—Ripiiition. 

JvQ±: — Quele r^strateur qui donne un 
certificat doit y mentionner toutee les hypo- 
th^ques affectant la propri^t^ pour laquelle 
on demande tel certificat, mais qu'il ne doit 
pas y inclure les hypoth^ues qui ont iMb 
payees; et qu'il pourra 4tre oondamn^ i 
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Temettre les honorairee qu'il se sera fait 
payer poor ces demidres entries.— ifareftand 
y. Marehand, <& Rylandf mis en cau«e|Mathiea, 
J., 28 join 1887. 

Libdle — Dommages, 
Juolfe :~Qne la publication par nu journal 
de Particle auivant: " Heuretueneni que les 
**voy<nu qui ont eriS et kurU n^itaient pas des 
'' Hedeurs du comti. Les rouges atfaierU fait 
'' mofUerld une dnquatUaine de repris de justice j 
" d 2a tite desquels $e distinguaii un charretier 
*' du nam de Sabourin qui a dijd purgi une 
** sentence de six jnois d la prison commvne de 
** Mcntriai pour parjure. (Test d ces gibiers que 
" Us honnites gens daivent de n^avoir pas pu 
" entendre paisiblement la discussion hier suir" 
Gonstitue un libelle, pour lequel le journal 
a 6t^ oondamn6 It $50 de dommages et depens 
d'one action de ilOO.Sabourin v. La Cie. 
d^imprimerie et de publioation du Canada^ 
Wurtele, J., 6 nov. 1887. 

Taxes municipales — Prescription — R6le de 
Cotisationr—Avis prSalahte—DiUgation de 
powfoir^IUglement gintrol, 

Juois: — la — Que les taxes municipales 
spMales impost pour la construction 
d'^ut dans la Cit6 de Montreal ne sont 
pas des taxes ordinaires et n'entrent pas 
dans la cat^orie des fruits civils 6ch^t 
jour par jour, et que, par suite, elles ne sont 
sujettes k aucune prescription particulidre 
et ne peuyent se prescrire que par trente 
axis. 

2a — Que pour le pr^l^vement de ces taxes, 
le Conseil de la Cit^ de Montreal peut d^l6- 
gner ses pouvoirs ft un de ses officiers muni- 
cipaux, 

3a — Que pour la confection de travaux 
publics de mdme nature dans la Cit^ de 
Montreal, il n'est pas n^ceseaire de faire un 
r^glement particulier pourcbaque cas; un 
rdglement g^6ral, fait par le Conseil sur la 
lecommandation d'un de ses comit^s, est 
soffisant 

4a — Qu'il n'est pas n^cessaire que la Cit^ 
de Montr^l donne avis pr^ablement ft la 
construction d'^outs qu'elle fait faire dans 
les rues, mais que Payis qu'elle donne aux 
propri^taires de relier leur conduit priv^ ft 
r^ut public est suffisant 



5o. — Qu'une r^lution du Conseil de la 
Cit^ de Montreal doit dtre contest^ dans le 
d^lai de troia mois.— £a CiU de MontrSal y. 
CuimUier et al, Loranger, J., 30 noy. 1887. 

Separation de corps — Demande diftincU de 
separation de biens^Avis publio—ArL 974 

a P. a 

JvQt : ^Qu'il est n^cessaire de donner dans 
les' joumaux et dans la Gazette OfBcielle, 
I'ayiB requis par Particle 974 du Code de 
Procedure Civile, lorsque dans une action en 
s^paratioif de corps la partie demandeiesse 
demande distinctement la separation de 
biens.— JPiZon v. Vinet dit Laplante, Jett^, J., 
7d6c.l887. 



Jugement ex parte dewnt le protovwtaire—C, P, 
C. articles 89, 90, 91— ^vu d^inseripiion au 
dlfendewr. 

Juo6 : — Que pour les jugements rendus ex 
parte par le protonotaire, en vertu des 
articles 89, 90, 91, du Code de Brochure 
Civile, il n'est pas n^cessaire de donner 
avis au d^fendeur de Pinscription pour juge- 
ment. — Ddlhec V. Dugas et a/., en revision, 
Johnson, Rainville, Laframboise, J J., 29 
nov. 1879. 

T\tteuT — Action en destitution de tuieUe — Capi' 
% faux du mineur, 

Juoi : — Que bien que Paction en desti- 
tution de tutelle n'enldve pas au tuteur Pad- 
ministration des biens du mineur, il est de 
principe de ne pas lui laisser la disposition 
des capitaux tant que cette action est pen- 
dante. — Lebeuf v. La Cie. du Grand Tronc^ et 
DipaHe, Jett6, J., 17 d^cembre 1887. « 



RECENT ENGLISH DECISIONS. 

Prescription. — Where a debtor against 
whom a writ has issued within six years 
dies, and the creditor begins a fiesh action 
within a year of probate but outside the six 
years, the debt is not barred. — Swindell v. 
Buikeley, 56 Law J. Rep. Q. B. 613. 

An amendment to a statement of daim by 
adding a cause of action not barred by the 
Statute of Limitations when the writ of sum- 
mons was issued, but barred at the time of 
the amendment, ought not to be allowed.— 
Weldan v. Neal, 56 Law J. Bep. Q.B. 621. 
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Marine Inwranee. — An injury to a donkey- 
pump through the valve salting » whether ac- 
cidental or through negligenoei is not a peril 
^wdem generis with perils of the aea so as to 
come within the general loases of the policy. 
^niamesand MerBey^dcc,, Company v. HamilUmf 
Fraser & Co., 56 Law J. Rep. Q. B. 626. 

Raiiway Company— NoHct. — A notice by a 
railway company that they " will not be re- 
sponaible for any passenger's luggage unless 
fully and properly addressed with the name 
and destination of the owner" is not a just 
and reasonable notice within the Railway 
and Canal Traffic Act, 17-18 Vict, c. 31,8. 7.— 
Cutler V. North London Railway Company, 56 
Law J. Rep. Q. B. 648. 



Evidence—The presumption of the legiti- 
macy of a child bom in wedlock may be 
rebutted by evidence of conduct tending to 
the conclusion that the child was not the 
child of the husband ; but not on a mere 
balance of probabilities. — BomUe v. Attorney' 
General, 56 Law J. Rep. P. D. & A. 97. 



Admiralty Law. — ^The master of a ship has 
a maritime lien upon the ship for disburse- 
ments, and if he incur liability for neces- 
saries for the ship, may maintain an action 
in renu—The Sara, 56 Law J. Rep. P. t>. & A. 
100. 

Sale.— On sale by sample implied warranty 
is excluded only as to things which the 
sample would disclose, and there is a war- 
ranty of merchantableness when the defect 
is latent — Drummond v. Van Ingen, 56 Law 
J.*Rep. Q.B.563. 

Railway. — A manufacturer injuriously af- 
fected by a railway company, and giving 
notice to quit his premises in consequence, 
may recover damages caused by the change 
to new premises.—- /2«flrtna v. PouUer, 56 Law 
J. Rep. Q.B. 581. 

Company. — Where a company has borrow- 
ed in excess of its powers, and paid its credi- 
tors out of the loan, the lender is subrogated 
to the rights of those creditors, whether 



their claims against the company accrued 
previously or subsequently to the date of the 
louL—Wenloek v. The Ritfcr Dee Conqxmy, 66 
Law J. Rep. Q. K 589. 



LIABILITY OP CARRIERS FOR ''WIL- 
FUL MISCONDUCT." 

At the Brentford County Courts on Friday, 
December 9, before his Honor Judge Stonor, 
the case of PreHon v. The Great Western RaU- 
way Company was tried. His Honor delivered 
judgment as follows : In this case the defen- 
dant coxApany agreed with the consignor, as 
the agent of the consignee, to carry a can of 
milk from Melksham to Ealing, by a train 
timed to arrive there at midnight on Septem- 
ber 19 last. The train duly arrived at Ealing, 
but the can was carried on to HanweU, a dis- 
tance of about two miles, where it arrived at 
about 12.26. It was sent back by the first 
train to £aling, and arrived there about 7.27 
in the morning, but the plaintiff was not in- 
formed of it for some hours afterwards- The 
station at Ealing opens at 6.15 in the morn- 
ing ; and the plaintiff not finding the can at 
the station at that hour purchased other 
milk to serve his customers. Subsequently 
he obtained the can and disposed of some of 
the milk, but was not able to dispose of the 
residue, and now sues the defendant company 
for the loss he thereby incurred, amounting 
to 9s. This amount is not disputed ; and, in 
the absence of any special contract to the 
company, he would clearly be entitled to a 
verdict for the same. The defendants, how- 
e ver,8et up a special contract entered into with 
them by the plaintiff's agent, the consignor, 
whereby, in consideration of the defendant 
company carrying milk by a passenger train 
at a reduced rate, instead of a goods train at 
the usual rate, the defendant company was 
released " from all liabilities in case (^ loss, 
damage, or delay (except upon proof that such 
loss, damage, or delay arose from wilful mis- 
conduct on the part of the company's ser- 
vants)." It is contended on the part of the 
plaintiff that this contract was not just and 
reasonable within the Railway and Canal 
Traffic Act, 1854; but the decision of the 
House of Lords in the case of The Manchester, 
Sheffield, and Lancashire Railway Company v. 
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Brovm, 53 Law J. Rep. Q. B. 124 ; L.R. 8 App. 
Cas. 703, reversing the decision of the Court 
of Appeal,^ as decided that such a contract is 
jnst and reasonable even without the excep- 
tion as to wilful misconduct on the part of 
the company's servants, and consequently 
the only qaestioo in this case is, whether the 
loss or damage which the plaintiff has in- 
curred has arisen from such wilful miscon- 
duct, and therefore falls within the exception. 
Now, considering the short distance between 
the Han well and Ealing stations,! think that 
the defendant company were bound to have 
conveyed the milk-can from the former to 
the latter station by 6.15, which they could 
easily have done at trifling expense, or at all 
events sent a communication to the plaintiff 
at the station, by that hour, and I think that 
the neglect of the servants of the defendant 
company in this respect was wilful miscon- 
duct. For misconduct may be either from 
commission or omission, and wilful miscon- 
duct is that which arises from a man wil- 
fully, recklessly, or without care neglecting 
to use his sense in performing a duty which 
he has undertaken. See the judgment of 
Lord Justice Cotton in the case of Lewis v. 
The Great Western Railway Company^ 47 Law 
J. Rep. Q. B. 131 ; L.R. 3Q.B.Div. 105; and 
also Hopson v. 7he Cheat Western Railway 
Company, De Colyar's County Court Cases,191, 
which came before me many years ago at 
Newbury, and which was not appealed from. 
I also think, but with some doubt, that inas- 
much as no special cause is shown for the 
mistake which occurred in carrying on the 
milk to Hanwell, primd fade that act was it- 
self wilful misconduct within the principle of 
the above cases. There will, therefore, be a 
veidiet fpr the plaintiff, with costs, in fourteen 
days. — His Honour, on the application of the 
defendants' solicitor, gave leave to appeal on 
the terms that the defendants were in no wise 
to oppose costs. This condition, he was aware, 
had been disapproved by Mr. Justice Hawkins 
in a recent case, but it had been approved of 
and adopted by Chief Justice Coleridge, in 
Watson V. The London, Brighton, and South 
Coast Railway Company, 47 Law J. Rep. Q. B. 
639, on appeal from the Southwark County 
Court, and his Honour considered it to be 
only reasonable in a case like the present — 
Law Journal (London), 



INSOLVENT NOTICES, Etc. 
Quebec OfifcicU OcaeUe, Jan. 21. 
Separation at to Property, 
Bdesse Clement vs. Pierre Jules Oodin, Montreal, 
Jan. 19. 

Marceline Demers vs. Edooard Constant Pontant, 
painter, Montreal, Jan. 7. 

Margnerite Christine Arthemise Gagn^ vs. Darid 
Maltaia, stadent-at-Iaw, Chicoatimi, Jan. 16 • 

Marie Jasmin vs. Michel Claude, Jr., parish of St. 
T^lesphore, Deo. 17. 

Ccmmieeioner to receive offidavite . 
Edward Westby Nunn, solicitor, 27 Grace Church 
Street, London, England, appointed commissioner to 
receive aflyavits under CCP. 30. 



Quebec Official Gazette, Jan, 28. 
Judicial Abandonments, 

John Baptist and James Dean (Geo. Baptist, Son 
A Co.), lumber merchants, Three Rivers, Jan. 23. 

Joseph Lepage, grocer, Quebec, Jan. 25. 

James Charles McCubbin (MeCubbin & Co.), trader, 
Sherbrooke, Jan. 25. 

Curaton (appointed. 

Re LavinaFoumier (L. S. Foumier& Co., Magog.) 
—Kent & Turcotte, Montreal, curator, Jan. 16. 

Be Emery Lefebvre, Coteau. —Kent A Turcotte, 
Montreal, curator, Jan. 24. 

lie Alfred Par^, Lachine.— C Deemarteau, Mon- 
treal, curator, Jan. 2i« 

Be L. A. Sattv6. — Kent & Turcotte, Montreal, 
curator, Jan* 10. 

Dividends. 

Be Canada Co-operative Supply Association. — 
Third and final dividend (four cents), payable Feb. 1. 
Mathews & Grant, liquidators. 

Be Candide Lemire (0. Lemire & Ca)— Dividend 
payable Feb. 15, Kent & Turcotte, Montreal, curator. 

Be Wilfrid E. MiSnard.— First and final dividend 
payable Feb. 14, C. Desmarteau, Montreal, curator. 

Separation a>e to Property, 
Rebecca Gable vs. Frederick Baker, manufacturer, 
Montreal, Jan. 16. 

Notarial mintUee tramtferred. 
Minutes of Samuel Lapalme, notary, transferred to 
Joseph L. Lafontaine, notary, Roxton Falls, Jan. 21. 



Quebec Official Gazette, /V6. 4. 
Judicial Abandonments. 

Honors Charlebois, boot and shoe dealer, Hull, 
Jan. 20. 

Francois Xavier Crevier, roofer and plumber, Mont- 
real, Jan. 25. 

Charles Cyr, merchant, Quebec, Jan. 26. 

Joseph Duf our a^uM Latour, Joliette, Jan. 28. 

Wm.Law McEenzie.merchant, Black Cape, Jan. SO. 

J. E. A. Kenaud, grocer, Montreal, Jan. 81. 

Thomas Taylor, Quebec, Jan. 31. 
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(htraion appoUUtd, 

Be GaiUe k Oo.t farriers, Montreal. — Seath k 
Dareluy, Montreal* onrators, Deo. 15. 

S* Olivier Dion. West 6hefford.—P. B. D. Hayes, 
West Shefford, enrator, Jan. 16. 

Re J. 0. B. Montreuil.-J. J. CodTille. Qoebeo, 
oiirator» Feb. 1. 

Dwidend9, 

Re Audet k RobiUille.— First and final dividend, 
IMiyable Feb. 22, W. H. Brown, Quebeo, oarator. 

Re Beaudet A Chinio.— Dividend, iMiyableFeb. 23, 
B. W. Metbot and D. Rattray, Quebec, joint curator. 

Re Dame Marie Barlow (Mrs Beaucbemin).— First 
dividend, ]>ayable Feb.22, Kent k TurooUe, Montreal, 
joint oarator. 

Re j; Q. Gaimont.— Dividend, Seatb k Daveloy, 
Montreal, joint curator- 

I Cadaetre. 

Art. 2168 C. C to apply from Feb. 25, to tbe follow- 
inc parishes of the registration division of Beauoe :— 
8te. Marie, St. Joseph, St. Oeone, St. Frederic, St. 
Blsear, St. 86v6rin, St. Victor de Tring, St. Ephrem 
de Tring and St. Francis : and to the townships of 
Aylmer, Bronghton, Lambton, Forsyth, and Shenley. 

.appointment. 
Charles Stuart Cotton, appointed sheriff of Bedford, 
vice Samuel B. Foster, resigned. 



GENERAL NOTES. 

Sir Bryan Robinson, who was appointed Chief 
Jastioe of Newfoundland in 1850, and was knighted 
on retiring in 1877, died at Ealing on December 0. 
The deoeased was called to the Nova Scotia and New- 
foundland bars in 1821. 

If it be trne that a dynamite conspiracy, well fur- 
nished with the sinews of war, is being directed 
against England from New York, Parliament, when it 
meets, may be called upon to consider the advisa- 
bility of a revival of the Allen Act. This Act (11 
Vict, c 20) empowers the Secretary of State and the 
Lord Lieutenant of Ireland to order that any alien or 
aliens whom for the peace and tranquillity of the 
realm it is expedient to remove from any part thereof, 
shall depart thereout on pain of imprisonment for 
wilful refusal or deportation. This Act, as part of the 
Crimes Act (Ireland), 1882, was in force from July 
12 in that year to August 14, 1885, when it expired, 
and it formed no part of the Criminal Law (Ireland) 
Act of last session. ".^ato Journal (London). 

A veiy curious ease is noted in this week's Notes of 
Ca«es under the name of Re Woodham, which appears 
to show that the muuling of the ox that treadeth out 
the com is countenanced in the Law Courts. The 
sheriff's officer levied on a farm in September, and 
had the standing com cut, carried, and advertised for 
sale. Meanwhile the official receiver appeared on the 
scene, took possession of the com, but would not pay 
the sheriff for the work done upon it. It was ad- 
mitted that the action of the sheriff's officer was pro- 
per and reasonable ; and the County Court judge al- 



lowed the item . One would hare thought that the r^ 
eeiver might now graoef ally give in ; bat he took the 
matter to the Divisional Court, where Mr. Janice 
Cave and Mr- Justioe Smith were anaMb to find any 
legal ground on wbieh the sheriff's equitable eiaim 
eould be put There was no oomraon law lien or 
agreement or authority from anyone to Che sheriff's 
officer to do the work. The ease of the sheriff is pai^ 
ticularly hard, because, on the one hard, if he ne- 
glect to reap when he ought to reap, he naay expose 
himself to an action by the execution oreditor; hot 
when he reaps he is not reoonped the oost— £<nr 
Journal (Lomdom)' 

The London Law Ttmee says :— " Lord Selbome dis- 
tributed prises to the medical students of King's Col- 
lege on Monday, and we r^ret to see that he took 
ocoaaion to make some remarks dii paiaging the pro- 
fession of the law. His Lordship reverses the oM 
order of things, and plaees the profesiions in this 
order— Divinity, Physic, and Law. He remarked 
that the rewards in the law were proportioiiately 
greater than those in any other profession : "indeed, 
it seemed that the three learned professions obtained 
rewards in this world in inverse ratio to their digni^." 
His Lordship detects base motives in the adoptiaa of 
the law as a profession— the greed for theee rewards. 
Well, it may be so ; but we would rather have heaid it 
from other lips." 

The editorial rooms of the Legal New and JfbnCmi 
Lata Reporte narrowly escaped destraetion by fire on 
Wednesday, the 18th January. A fire whioh b.-t>kfl 
out on a lower flat of the Royal Insurance Charaben 
crept up to the rear of our offices, and for acme 
minutes it appeared that a serious loss was almost 
inevitable. Happily, however, the progress of the 
conflagration was checked in time, and the loss, eo 
far as regards the work in progress, is not serious. 

The following bill of lading for the stone work of 
Nelson's monument, Montreal, ereoted in 18C8, was re- 
cently discovered among some old pi^Mrs :— '* Shipped 
by the grace of Ood, in good order and weU-oon- 
ditioned, by Inglis, Ellice k Co., in and upon the good 
ship called the ' Eweretta,' whereof is master, under 
God, for this present voyage, Alexander Patterson, 
and now riding at anchor in the River Thames, and 
by «iod'8 grace bound for Quebec and Montreal with 
convoy, seventeen oases containing ornamental stone 
work for a pillar to be erected at Montreal to the 
memory of the immortal Nelson, being marked and 
numbered as in the margin, and are to be deUrered 
in the like good order and well-oonditionej, at the 
aforesaid port of Montreal (the act of God, the King's 
enemies, fire, and all and every other dangen and ao- 
cidents of the seas, rivers and navigation, of whatever 
nature and kind soever, excepted) unto Messrs. 
Forsyth, Richardson A Co., or to their assigns, freight 
for the said goods being paid here, with primage and 
average accustomed. In witness whereof the master 
or purser of the said ship hath affirmed te three bills 
of lading, all of this tenor and date ; the one of which 
three bills being accomplished, the other two to stand 
void. And so God send the good ship to her desired 
port in safety. Amen. Dated in London, 20th 
March, 1806. Contents unknown to Alex. Patteraon.** 
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A collection of cases decided by the King's 
courts in England during the first half of the 
thirteenth century has now for the first time 
been published. The manuscript of this col- 
lection, containing about two thousand de- 
cisions, was acquired by the British Museum 
in 1842, but no steps were taken to print it. 
In 1884, Prof. Vinogradoff, of Moscow, in a 
letter to the Athenasvmy expressed the opinion 
that the collection was compiled for Bracton, 
and annotated by him. The editor, Mr. F. 
W. Maitland, calls it " Bracton's Note-book," 
and contends that Bracton was the owner. 
In our copy of " Cowell's Interpreter," (Lon- 
don, A.D. 1637,) the following notice of the 
supposed owner of the "Note-Book" ap- 
pears : — ^*' Bracton (otherwise called Henry of 
** Bracton) was a famous lawyer of this land, 
" renowned for his knowledge both in the 
" common and civill lawes, as appeareth by 
"his booke everywhere extant Hee lived 
" in the dales of Henry the Third. Stawnf, 
" praero.f. 5 6., and, as some say, Lord Ghiefe 
« Justice of England.'' 



The evidence given to-day by the Recorder 
of Montreal before the Labor Commission 
will serve to dissipate a good deal of mis- 
conception on the subject of apprentices and 
their punishment No one will attempt to 
defend the chastisement of a young woman 
of eighteen by a man after the fashion in 
which infants are corrected ; but in the case 
of boys between twelve and sixteen who 
have been caught pilfering from their 
employers, there can be no doubt that a 
birching, or a confinement for a few hours in 
the factory, is a far more merciful and 
salutary form of punishment than imprison- 
ment in the common gaoL In the one case, 
the knowledge of their offence hardly passes 
beyond the walls of the factory ; in the other 
they are stamped for life as convicts, and 
subjected to the influence of degrading and 
dangerous associations. 



THE LATE MR WM. H, KERR, 0.0. 

The death of Mr. Kerr, on Sunday the 12th 
instant, of pneumonia, after a few days' ill- 
ness, was a painful surprise to his friends, 
for although aging somewhat, and less 
robust, as was to be expected after forty 
years* toil in the courts, his active mind and 
vigorous frame gave promise of fifteen or 
twenty years of added life. In the early 
part of January he was confined to the house 
for a short time, but subsequently reappeared 
in the courts, and during the January Appeal 
term was actively engaged in pleading the 
causes in which he was retained. No one 
supposed then that his busy career was so 
near its termination. 

Mr. Kerr was bom in 1826, and admitted 
to the bar in 1847. He appears to have prac^ 
tised for a time in Montreal, for we remem- 
ber that the late Mr. Henry Bancroft, who 
was admitted to the bar in 1860, mentioned 
that Mr. Kerr was associated with him in 
one of the first cases before the Criminal 
XJourt in which he was engaged. Subse- 
quently Mr. Kerr practised for several years 
at Quebec, and returned to Montreal in the 
end of 1860 or beginning of 1861. At this 
time his business was chiefiy at the Crown 
side of the Court of Queen's Bench, and he 
evinced from the outset considerable skill in 
the conduct of criminal cases, and mastery of 
the subtleties of criminal law. His style of 
address was rather cold and unimpassioned 
for juries, and contrasted strongly with the 
fiery harangues of his principal competitor, 
the late Mr. Devlin. Opposed to him was 
Mr. F. G. (now the Hon. Mr. Justi<fc) John- 
son, then Crown Prosecutor, who in elo- 
quence, ability .'and experience was more than 
a match for ihe counsel for the defence* Mr. 
Kerr's progress was fairly rapid, but it was 
not until some years had elapsed that he dis- 
played the full extent of his powers. Practice 
in the criminal courts in Montreal has not 
usually opened the way to a large or profit- 
able business on the civil side. Mr. Kerr's 
brother-in-law and subsequent partner, the 
late Mr. Edward Carter, was an exception, 
but for a considerable time Mr. Kerr con- 
tinued to be occupied chiefly with defences 
in criminal cases. He was retained in a 
I large number of important affairs, and this 
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prominence brought npon him an attack 
which he felt keenly and resented strongly 
at the time. The late Mr. Parsons, then 
editor of itie Evening Telegraphy (it was aboat 
twenty years ago), criticized him in his usual 
impulsive style, and insinuated broadly that 
Mr. Kerr, in giving his professional aid to 
certain criminals who had sought refuge in 
Montreal, was no better than an accomplice 
of thieves. Mr. Kerr brought an action for 
libel against the proprietors of the news- 
paper, but fared badly at the hands of the 
jury. The verdict was substantially a 
victory for the defendants. Mr. Kerr hoped 
for better things from the Court, but after the 
case had been argued and taken en dilibSrSf 
it was not pressed to judgment, at the 
suggestion, it was currently stated, though 
we are unable to vouch for the truth of the 
report, of Mr. Justice Berthelot, the presiding 
Judge, who felt that it woald be better to 
allow the case to drop. This affair, in which 
Mr. Kerr probably did not exceed the bounds 
of professional duty, exposed him to some 
obloquy for a time, but his real merits as an 
advocate soon prevailed over all obstacles, 
and a few years later he attained an impor- 
tant position among counsel engaged in 
civil business. He never relinquished his 
practice in the criminal courts, but during 
the last fifteen years, while the leader at the 
criminal bar, he has also been retained in a 
large number of important civil causes. In 
the recent suit of the Quebec Government 
against the commercial corporations, he 
acted as the leading counsel for the insurance 
companies, and pleaded the case before the 
Judicial Committee of the Privy Council 
His failure to convince that tribunal was a 
serious blow to him, as he was firmly per- 
suaded of the justice of his cause and hoped 
for its triumph before the court of last resort 

In 1871, Mr. Kerr published a commentary 
on the Magistrates Acts of 1»69, with notes 
for the use of magistrates. Forms, Precedents, 
etc He took an active part in the establish- 
ment of La Revue CriHqw, and a few years 
ago, projected a revival of that work. He 
was also Dean of the Law Faculty of McGill 
University, and lectured on International 
Law. 

In his relations with his professional 



brethren, Mr. Kerr was onifonnly oomteoos 
and dignified. He did a great deal to main- 
tain the efprii dt corps of the prdesBipn, and 
to discourage dangerous innovatioDS. His 
firmness and iodependenoe of diaracter 
sometimes impelled him to assume a position 
which was not palatable to the majority. 
An instance of this occurred some yean ago 
when additional judgeships were under 
consideration. Mr. Kerr resented the ex- 
clusion of EngUsh-speaking counsel from 
the bench, and expressed his sentiments 
pretty freely at a meeting which was called 
to consider the subject For this he was 
punished by being excluded, at the next 
election, from the Council of the Bar, and, we 
believe, was never again elected up to the 
time of his death. Such treatment, naturally, 
was irritating, and disposed him to take a 
somewhat jaundiced view of the foture of 
the profession. More recently, he played a 
prominent part in the complaints made 
against the administration of justice in tbii 
district 

Mr. Kerr would, we believe, have made a 
sound and impartial judge, and it reflects no 
credit upon our system of appointments, 
that he should have been repeatedly passed 
over in favor of less able and less experi- 
enced juniors. As a counsel he always did 
his best for his client, l>ut without incurring 
animosity from his opponents. He was im- 
pressive and dignified in his address, and 
was always heard with respect and attention 
from the bench. As he grew older he seem- 
ed to gain more warmth and energy, rather 
than exhibit any abatement of force. Con- 
sidered fairly and impartially, he was a 
man of no common parts, and the profession 
has suffered a loss in his sudden removal 
which cannot easily be repaired. 



SUPERIOR COURT. 

Shebbbookb, Jany. 31, 188S. 

Before Brooks, J. 

Eastbrn Townships Bank v. W. W. BscKErr, 

and The Plaintiffs, opposants, and A. R 

Bbckbtt, contestant. 

Privileged Costs. 
Hbld : — That the costs of an action brought l>y 
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a creditor to 9et cuide as fravduUrU a deed 
of Kile of property made by hU debtor , are 
not privileged a» against a third party ^ 
owner of an undivided interest in the pro- 
perty, and who has neglected to file an op- 
position afin de distraire to the sale by the 
Sheriffs but who files an opposition afin de 
conserver on the proceeds of sale, 
Pbr Cxtriam: — ^Tbe plaintifis, on a jndg- 
ment against W. W. Beckett and Henry 
Beckett^ seized and sold by the Sheriff cer- 
tain emplacements in Sberbrooke, and $825. 
17 was retamed into court for distribation. 
Plaintiffs filed an opposition d fin de conser- 
ver, alleging, that on the 18th of November, 
1884, the defendant W. W. Beckett and the 
contestant A, E. Beckett sold these lots to 
the defendant H. R Beckett and Son, and 
on the 20th of the same month, H. R. Beck- 
ett and Son sold these same lots to Ernest R. 
Beckett That plaintiffs caused the said 
deeds to be set aside as fraudulent with costs 
against H. K. Beckett, £. R Beckett and H. 
R. Beckett and Son, taxed at $330.15. That 
these coats, being made in the interest of the 
mass of the creditors, they had a right to be 
paid by special privilege out of the proceeds 
of the sale of these lots. 

Contestant filed an opposition dfin de con- 
teroer, alleging that he was the owner of i 
(or rather f reduced to J)— That he should 
be paid i of the proceeds by special privil- 
ege. 

The Prothonotary drew up a report award- 
ing the plaintiffs by special privilege out of 
the proceeds $330.15, and giving to the con- 
testant \ of the balance after paying the costs 
of the suit and distribution. 

The report was contested by A. E. Beckett 
as to items 5 & 6, (costs $330.15 and costs of 
opposition $16.50 >= $346. 65 )i alleging that 
as against him the acknowledged owner of 
i of the property sold on W. W. Beckett, 
plaintifik can have no privilege for the costs 
of their former action to set aside the deeds 
of sale, but in any event, if such costs are 
privileged, they could only be so as regards 
the proceeds of the | of W. W. Beckett the 
debtor of plaintiffs, and not as against con- 
testant as owner of i of the lots sold. Plain- 
tiffs say, you have benefited by our action, 
you bad conveyed your rights by deed ; we 



caused said deed to be set aside and it in- 
ured to your benefit, because, having made 
over your right, by the cancelled deed, to 
Beckett & Son, it reverted to you and the 
costs we made were for your benefit and 
you should pay your proportion, these costs 
were made for the creditors of W. W. Beck- 
ett's } and your i. This is changing the issue. 

Their opposition claimed these costs as 
having been made in the interest of the mass 
of the creditors. The collocation was on 
that assumption. But when contested, the 
plaintifib by their answer to the contestation 
try to enlarge their claim by saying, "we 
are entitled to this, not only on the ground 
upon which we claimed it, and upon which 
it was allowed, but also on the additional 
ground alleged in the answer." This can- 
not be. The issue is as raised by the opposi- 
tion, collocation and contestation of the 
report. Do these costs come under the pro- 
visions of the law ? 

The privilege was claimed and allowed 
under 2009, C. C. A great deal of discussion 
and diversity of judgments have existed as 
to what costs shall be privileged, see Tan- 
sey <fc Bethune et al., 1st, Montreal Law Re- 
ports (Queen's Bench,) page 28. In this case 
it was held that costs of defence on which 
realty was sold were privileged — Ramsay, 
J., dissenting. Recently, a majority of 
the Court of Review at Quebec, have held a 
directly contrary doctrine, Quebec Law Re- 
ports, Vol. 13, page 302, Langlois v. The Cor- 
poralion of Montminy. But that is not the 
question here. It is this : — Is a proprietor who 
has failed to oppose the sale obliged to pay, 
when costs have been made to bring the 
property to sale against a debtor, and such 
costs alleged to be in the interest of the mass 
of the creditors of such debtor, his proportion, 
or should such costs come out of the amount 
levied of the property of such debtor ? The 
plaintiffs have succeeded in selling the } of the 
realty belonging to their debtor, and i belong- 
ing to contestant Should contestant pay i of 
these costs which were not made for him as 
he was not a creditor and not alleged to be 
such, and when these costs are claimed by 
plaintifGs and allowed to them as made in 
the interest of the mass of the creditors ? It 
is said that Art 2006 C. C, gives a privilege 
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on the Immovables, but upon what immov- 
ables? I think npon the immovables of 
the debtor, out of which, and which only, the 
creditors have a right to be paid their claims 
such as they are, unless some law is found 
to extend this. The funeral expenses, the 
expenses of the last illness, claims of build- 
ers, servants' wages, are all mentioned in Art 
2009 C. C. If such had existed in the present 
case, could it be pretended that they should 
come out of contestant's share or out of the 
property of the debtor ? I think there could 
be no doubt in such cases. But have we 
any law fixing and determining what costs 
should be paid by the contestant? Our code 
of procedure, C. C. P. 729, declares that after 
the law costs, such claimants as contestant 
are collocated deducting such debts as they 
may be bound to pay and as have become 
payable in consequence of the sale of the 
i mmovable and the costs mentioned in the 
preceding article— C. C. P. 728. Are these 
amongst those enumerated ? Plaintiff says 
under Sub. Sect. 6. Recently in the case of 
Beaudry <fc Dvnlop, the Court of Appeals 
restricted the privilege of attorneys, that is 
for costs, to the costs of suit in the Superior 
Court, and rejected their claims for costs in 
the Court of Appeals and the Privy Council. 
These are costs incurred either in the Court 
below or in Appeal, upon proceedings inci- 
dental to the seizure and necessary to effect 
the sale of the immovables. In the first 
place it is not upon this ground that the 
plaintiffs claimed and were allowed their 
privilege, and in the second place, I do not 
think this applies to the present case, but 
these proceedings, namely the proceedings 
referred to in Sub-Sect 6, are incidental to 
the cause in which the immovables are 
sold, that is, the incident must be either in 
the court below or in appeal, and if they 
could be allowed, they would come before not 
after, the costs of suit, as in the report com- 
plained o£ Claiming under this provision 
is an afterthought of plaintifis. Then come 
costs of suit as in Art 006, C. C. P., which 
are not contested. I was much struck with 
Mr. Justice Casault's remarks in Quebec 
Law Reports, Vol. 13, page 302, Langlois v. 
The Corporation of Monlminy, He says 
"Qu'on n'oublie pas qu'il s'agit d'un privil- 



"^f que les privileges n'ont pas d'antn 
" existence que celle que leur donne la loi 
"(C. C. 1983,) et que, quelque fiavear que 
** puisse en g^n^ral, ou dans des cas partio- 
" uliers, m^riter une cr^anoe, elle ne pent 
'' jamais dtre pri vil^^ si la loi ne lui dcmne 
''l)as expressmen t oe caract^re." Anbry & 
Rau, vol. 3, page 124, and Laurent, voL 29, 
page 317. 

I do not think these costs are such as ars 
mentioned in Art 728, C. P. C, and that 
when Art. 2009, C C gives the privilege, it h 
on the immovable of a debtor, and not on 
that of a^third party, and , consequently, I 
think that the contestation should be main- 
tained, and the report altered so as to give 
the contestant his | after taking out the costs 
of suit and report 

If contestant had filed his opposition d/n 
de digtraire, he would not have been liable to 
any costs, and would have had his i as 
owner. The opposition d, findt comerwr 
gives him the money represented by his i, 
except as modified by Art 729 C P. C 

Judgment maintaining contestation of 
items 5 & 6, and giving contestant i of the 
sum awarded plaintifib, (opposanta) by same 
items, as the owner of { realty sold. 

Hall, White & (hit, for Plaintiffs. 

Camirand, Hurd & Fraser, for Contestant 



COURT OF QUEEN'S BENCH'-'MONT' 
REAL.* 

OpporiHon en sous-ordre — Moneys deposited in 
hands of prothonotary — C. C P. 753. 
Held : — AflSrming the judgment of Ma- 
THiBU, J., M. L. R, 2 a C. 143, but resting the 
decision on other grounds, that where mo- 
neys have been attached by garnishment 
and deposited in the hands of the prothono- 
tary to abide the result of a contestation, and 
subsequently, by a final judgment, the said 
moneys have been declared to be the pro- 
perty of the contestant, and the prothonotary. 
by a judgment of the Court has been ordered 
to pay the same to the contestant, such mo- 
neys cannot be claimed by an opposition en 
sous ordre, there being no longer any suit 
pending in which such opposition could be 

* To appear in the Montreal Law Reports, 3 Q.B. 
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made ; and the claimant's reooone should 
be by Mnme^rrH founded upon affidavit as 
required by law. — Barnard A MoUon, Borion 
Cb. J^ Cross, Baby, Church, J J., Sept 17, 
1887. 

Perjury — Dqxmtion on which perjvary in 09- 
signed — Proof that ttenographer^ who look 
deptmtionj has been nDonv^An»toer$ on 
* faiti el arMes *^Noie» of stenographer. 
Held:— 1. That the fact that the stenogra- 
pher, who took a deposition in a civil case, 
on which perjury is assigned, has been 
sworn, must be proved by the record or pro- 
ceedings in the case in which the deposition 
was taken. 

2. That a party summoned to appear in 
one division of the Superior Court, at Mont- 
real, to answer upon /at<« et artides, and who 
has appeared and been sworn in another di- 
vision of the same Court, where he has given 
his answers, may be convicted of perjury on 
the answers so given. 

Qua«r«.— Whether it is now necessary, 
under 47 Vict, c 8, that the notes of the ste- 
nographer should, in all cases, be read to 
the witnesses ? — The Queen v. Donald Doumie, 
Dorion, Ch. J., Crown Side, Nov. 15, 1887. 

Appeal Band — Judgment reversed by Queen*s 
Bench, but restored by Privy Council — 
Death of party during pendency of suiL 
HmjD : — 1. (Affirming the decision of 
JxrrA, J., M. L. B., 2 S. a 58), that the death 
of several of the plaintifis, during the pen- 
dency of the suit, does not render a judgment 
pronounced in their name absolutely null ; 
the nullity being relative, and such as can be 
invoked only by the legal representatives of 
the deceased, on the ground that their rights 
have been prejudiced by the judgment 

2. (Reversing the decision of JsirrA, J.), 
that a bond given as security for debt, inter- 
est and costs, on appeal by a defendant from 
the Superior Court to the Court of Queen's 
Bench, to the effect that the bondsmen will 
pay the condemnation money in case the 
judgment be confirmed, is binding, though 
the judgment of the Queen's Bench reversed 
the judgment of the Court below, if the ori- 
ginal judgment of the Superior Court has 
been x^sstored by the Judicial Committee of 1 



the Privy Council, and the effect is the same 
as if the judgment of the Superior Court had 
been affirmed by the Court of Queen's Bench. 
Lowrey et al, lic Roulh, Tessier, Cross, Baby, 
Church, Doherty, J J., (Baby and Doherty, 
JJ.,dtM.), Dec.22,1887. 



Married vxnnan — Action for personal wrongs-- 
Evidence of attorney ad litem — Mitigation 
of damages. 
Held : — ^1. A married woman, authorized 
by her husband, can bring an action of dam- 
ages in her own name for personal wrongs. 

2. The evidence of an attorney ad litem in 
behalf of his client is admissible, but sucl 
testimony is repugnant to the discipline cf 
the profession. 

3. The fact that the injurious statements 
complained of were made principally in the 
privacy of the family, and that evidence of 
the slander was obtained by concealing a 
witness for the purpose of overhearing what 
transpired, will be considered in mitigation 
of damageB.— Waldron ds While, Monk, 
Ramsay, Tessier, Cross, Baby, JJ., (Monk, J., 
diss.), June 30, 1886. 



Continuation of Community^^Demand for^^ 
Ca 1323. 
Held : — Where a community existed be- 
tween husband and wife, and there was one 
child, issue of the marriage, and the wife 
dying intestate, the surviving consort failed 
to have an inventory made of the common 
property, and (the child being a minor) mar- 
ried a second time without marriage contract 
—that in the absence of any demand on the 
part of the minor for a continued community, 
a tripartite community did not exist between 
the surviving consort, his second wife, and 
the child of the first marriage.— -Becifc«« dc 
The Merchants Bank of Canada, Ooss, Baby, 
Church, Doherty, JJ., Dec 22, 1887. 



SUPERIOR COURTS-MONTREAL* 

Compagnies insolvaUes— Liouidationr^Permis- 
sion spiciale — Delib&ri. 

JvQk : — Qu'aux termes de la loi relative & 
la liquidation des compagnies insolvables, 
aucune procedure ne pent etre commence 

* To ftp pear in Montreal Law Reports, 3 S.C. 
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ou oontinu^e sans permission sp^ale; et 
qu'une cause prise en d^Ub^r^, sous de telles 
ciroonstances, sans que Tor^re pr^alable ap- 
paraisse ao dossier pourra ^tie d^charg^ du 
d^lib6r6 ft la demande d'ane des parties. — 
MoUeur y. La Compagnie de Ptdpe ei de papier 
de SL Laurent, Jett^, J., 23 d4c. 1887.. 



Action en siparaUon de corps — Frais et dS' 
bovrsSs. 

Juot : — Que lorsqu'une femme est autoris^e 
en justice ft poursuivre son mari en separa- 
tion de corps, elle a le droit, si elle n'a pas les 
moyens de faire elle-mdme les d^boursds et 
que son mari pent les faire, d'obtenir une or- 
donnance de la Cour contre le mari lui en- 
joignant de payer les d^bours^ — DesoHers v. 
Lynch, Matbieu, J., 24 d^c. 1887. 

Acte des Licences de QuShec — Ivrognes — Difense 
— Dommage — Quantum* 
Jug4 :— Que d'apr^ " TActe des Licences 
de Quebec/' la p^nalit^ impost contre toute 
personne qui vend ou livre de la boisson eni- 
vrante ft une autre personne qui a Pbabitude 
de boire, apr^ qu'il y a eu defense de lui en 
vendre ou livrer par quelqu'un ayant le droit 
de faire telle defense, n'est qu'ft titre de dom- 
mages-int^rdts ft raison du tort ^prouv^ ou 
du gain perdu ; et que dans le cas oil it n'y a 
aucune preuve de dommages soufferts, la 
somme de $1000, c'est-ft-dire, le minimum 
fix^ par le dit statut (sect 06) sera consider^ 
Buj£sante.~Sautxi^e V. TrouiUetditLajeunessef 
Jette, J., 23 d6c. 1887. 

Liste HecUjfole parlementaire — Qualification — 
R6le d'ivaluation. 

Jug6 : — lo. Qued'aprSs V "Acte Electoral de 
Quebec" la qualification fonci^re exig^e des 
eiecteurs parlementaires doit exister au mo- 
ment de la confection de la liste et que le 
r61e d*6valuation ne fait foi que de Pestima- 
tion des biens fonds. 

2o. Que lorsqu'un 41ecteur dont le nom est 
porte sur la liste ^lectorale n'est pas qualifi^ 
de la manidre indiqu^ sur la dite liste, mais 
qu'il est r^ellement qualifi^ d'une autre ma- 
ni^re, son nom ne doit pas ^tre retranch^ de 
la liste. 



3a Que pour les locataires, 11 n'est pas n^ 
cessaire que le montant du loyer soit port^ 
au r61e pour avoir le droit d'etre iDScrit ao 
r61e, il suffit qu'il soit de fait qualifi^ saivant 
laloi. 

4a Que lorsqu'une personne est pit^4 
taired'nne partie distincte d'un immeoble 
porte au r6le d'^valuation, mais que oette 
partie n'est pas ^yaln^e s^pardment du rests 
de Timmeuble, elle n'a pas le droit d'§tre 
port^ sur la liste ^lectoralo. — Mongeau v. La 
Corporation de la paroisse de SL Bruno, 
Mathieu, J., 16 d6c 1887. 



AGREEMENT IN RESTRAINT OF 
TRADK 

The case of Davies v. Davies^ 50 Law J. 
Bep. Chanc 481, was one of the earliest 
important decisions of Mr. Justice Kekewich, 
in which he gave evidence of the possession 
of a welcome freshness of judicial style, but 
in which, as we ventured to point out on 
June 11 last, he appeared to have travelled 
rather too fast over the ancient highways of 
law and equity. The view which the Court 
of Appeal take of his judgment will be seen 
by the report, 56 Law J. Rep. Chanc. 962. 
The most important of the questions in- 
volved is, whether the old rule of law and 
equity, that contracts in restraint of trade 
are against public policy unless careiully 
limited, has become obsolete in modem daya 
The Court of Appeal give Mr. Justice Eeke- 
wich credit to some extent for endeavoring 
to change, or rather to be the first to reooid 
the change, of the rule of public policy on 
this head. The learned judge appears, how- 
ever, not so much to have attempted this 
ambitious task as to have undertaken to put 
into a form which would fully save the 
interests of public policy an agreement in 
restraint of trade which the parties had pre- 
ferred not to reduce into particulars, but to 
leave open for the law to fill up for them by 
the simple expedient of spreading their net 
as widely as they could, while protesting 
that they only meant to catch what the law 
allowed. The arguments in the case appear 
to have been fortified by a great array of de* 
cisions, amounting in all to more than four 
and twenty, and the Lords Justices go back 
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as £» as the Year-books. The judgments 
were, however, orally delivered, and would 
bear some condensation. 

It is unnecessary to recall the facts to the 
reader's memory, further than to say that 
the defendant and the plaintiff were half- 
brothers, with whom their father had been 
in partnership as iron-workers ; that on the 
surrender by the defendant of his interest in 
the partnership, he had covenanted to retire 
wholly and absolutely, not only from the 
partnership, buty * so far as the law allows/ 
from the trade or business thereof in all its 
branches, and not to trade, act or deal in 
any way so as to either directly or indirectly 
affect the remaining partners. The partner- 
ship had done business in London and 
Wolverhampton, and the defendant proposed 
to start a business of the same kind in Lon- 
don at a certain place, and the injunction 
iBstiained him from so doing at that place. 
Lord Justice Cotton, in dealing with the in- 
junction, points out, as had been pointed out 
in these columns, that the agreement en- 
forced was in the nature of an executory 
agreement; but he guards himself against 
declining to entertain an application to per- 
form the original agreement by directing a 
proper deed to be executed. He puts his 
decision, however, on the ground that the 
covenant in question is contrary to public 
I)olicy. In this respect the judgment of Lord 
Justice Cotton differs somewhat from that of 
his colleagues, who prefer to leave the matter 
open, suggesting that if there is to be an 
alteration in public policy it should be made 
by the House of Lords. The course taken 
by Lord Justice Cotton on this point will be 
most approved, and the view of the learned 
Lords Justices seems to have a somewhat 
dangerous tendency. The House of Lords 
haA no greater power over the law than the 
humblest judge in the country, except in the 
sense that it may overrule the decisions of 
inferior tribunals, not because it makes new 
law, but because they are not law. Lord 
Justice Bowen.says: 'It appears unneces- 
sary to consider or decide whether the old 
doctrine of the common law that covenants 
abflolutely unlimited both in space and time 
are void ought to be modified, having regard 
to the altered character of the commercial 



intercourse of the world ;' and he puts his 
decision on the ground that, even assuming 
the possibility of such a contract being legal, 
there was nothing to show that such a con- 
tract was necessary or reasonable in this 
case. Lord Justice Fry, while agreeing with 
Lord Justice Bowen in reserving the ques- 
tion of the applicability of the rule of the 
common law to modem life, holds that the 
words 'as the law allows' make this particu- 
lar agreement too vague to be enforced, thus 
deciding what Lord Justice Cotton does not 
decide, and leaving undecided what Lord 
Justice Cotton decides. Lord Justice Cotton, 
in the course of considering the question he 
proposed to himselft entered upon a very 
interesting investigation of the history of the 
decisions on the subject. It undoubtedly 
shows that there has been a gradual relax- 
ation of the strictness of the common law. 
The rule was at first absolute, then was 
modified in favour of agreements for a suffi- 
cient consideration and with reasonable 
restrictions, and lastly, the element of the 
sufficiency of the consideration was elimi- 
nated. Mr. Justice Kekewich had gone 
many steps further, and decided not only 
that an absolute restraint of trade may be 
good , but that it will be good without show- 
ing any necessity under the circumstances 
for it, if it is accompanied by the saving 
clause "so far as the law allows." Lords 
Justices Bowen and Fry show some sym- 
pathy with the first of these steps, but de- 
cline to follow Mr. Justice Kekewich's 
second step, while Lord Justice Cotton 
declines to take any step at all 

The suggestion appears to Im that the 
altered character of the commercial inter- 
course of the world has made the rule an 
anachronism. If that could be shown there 
would be no reason why any judge should 
shrink from modifying the application of 
the rule. The rtile in its sternest form ia 
illustrated by the case in the Year-books of 
2 Hen. V., to which Lord Justice Bowen 
refers. This was a case of a bond conditioned 
on a man not exercising his craft for six 
months in a certain town— what would in 
modem days be looked upon as a mild and 
reasonable condition. On hearing the bond 
read, Mr. Justice Hull was guilty of this 
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outburst: 'Par Dieul if he were here, to 
prison he should go, just as if he had com- 
mitted an offence against the king.' In the 
Ipmich Tailor Case (11 Rep. 101) there is a 
longer but almost equally quaint passage, in 
which it is said ' the law abhors idleness, the 
mother of all evil, otium omnium vitiorum 
mater, and especially in young men who 
ought in their youth, which is their seed- 
time, to learn and practise lawful sciences 
and trades which are profitable to the com- 
monwealth, and whereof they may reap the 
fruit in their old age, for idle in youth, poor 
in age, and therefore common law abhors 
all monopolies which prohibit any from 
working in any lawful trada' Since those 
days, the scale on which buying and selling 
are carried on has extended enormously. A 
tradesman no longer sits in his shop with a 
couple of apprentices crying ' What do you 
lack ? ' to passeTB by, but he has an army of 
agents going all over the world ; and when 
he has made his fortune, he does not shut up 
his shop and retire into the suburbs, but he 
sells his business probably to a joint«tock 
company. This alteration in commercial 
life necessitates a modification of the old 
prohibition of restraint on trade, but does it 
necessitate its abolition? There is not any 
likelihood of the House of Lords saying that 
it does : but if the thing is to be done, the 
duty of saying whether he will do it or not 
lies on every judge, as Lord Justice Cotton 
appears to consider, and cannot be shifted 
to another tribunal as dignus vindice nodtju. 
The idea that the House of Lords can modify 
the law in any other sense than that it can 
get rid of bad law, and that judges below are 
to anticipate their doing so, imperils the 
legal system. — Law Journal {London), 



INSOLVENT NOTICES, Etc. 

Quebec Official Oazette» /V6. 11. 

Ouratora apEfointed, 

Be Frangoifl Xavier Creyior.— W. A. Caldwell, 
Montreal, curator, Feb. 7. 

Re Isaac C. Grant, hotel-keeper.— A. F. Riddell, 
Montreal, curator, Feb. 7. 

Re 0. Proulz.— Kent A Tarootte, Montreal, joint 
curator, Feb. 9. 



Jfe J. E. A. Reiiaiid.-€. Dewnart^ean, Montreal, 
curator, Feb. 9. 

Re D. 6. Viger A Co.— Kent A Tunotte, Montreal, 
joint curator, Feb. 9. 

Dwidenda, 

Re Beaset^e, Lef ort A Co.— First diTidend, payable 
March 6, Kent A Turcotte, Montreal, joiot enrator. 

Re Andr^ Qagnon.— Final dlTidend, payaUe Marob 
5, Kent A Turcotte, Montreal, joint curator. 

i2e L. A. SauT^.— Dividend, payable Mai«h 5, Kent 
A Turootte, Montreal, joint curator. 

Sepanxtum ae to Property, 

Julienne Laaalle ve. Isaie Rlopelle, Joliette. FeK «L 



Qwsbee Officiai Ganettet Feb, 18. 

Judicial Abandtmmente, 

William Wallace Morency, Sherbrooke, Feb. 8. 
John C. Purkitt, West Brome, Feb. 14. 

Guraton agnpoinlecL 

Re John Baptist and James Dean (Oeorge Baptist, 
Son A Co.,) Three Rivers.— John Mcintosh and (ieorge 
Hyde, Montreal, curators, Feb. 18. 

Re P. C. de Grandpr^ Berthierrille.— Kent A Tor* 
cotte, Montreal, joint onzator, Feb* 14* 

Re J. G. Hamilton Brown A Co.— A. W. Stevenaon 
and W. A. Caldwell, Montreal, joint curators, Feb. 7. 

Re Joseph Lepage, wholesale grocer.— H . A.Bedard. 
Quebec, curator, Feb. 16. 

Re Theodore Male— Kent A Turootte, Montreal, 
joint curator, Feb. 14. 

Dividende. 

Re On^ime Boisvert. district of Riehelieo.— Divi- 
dend, payable March 5, Kent A Turootte, Montreal, 
joint curator. 

Re Dupuis, Brian, Coutlee A Co.— Dividend, payable 
Mansh 6, Kent A Turootte, Montreal, joint curator. 

Re A. H. Weston.— First dividend, payable March 5, 
James M. Paul, Montreal, curator* 

Separotion a» to Property. 

Julie Lain£ v^ Joseph Marootte, hotel-keeper, 
township of Durham, Feb. 8. 

Marie Louise O'Keeffe vs. Louis Flavian IRmol^on 
Bnisson, Three Rivers, Feb. 14. 

Adeline RobitaUle vs. Alfred Ballard, laborer, St. 
Hyaointhe, Feb. 9. 

S^Doration from Bed and Board. 

Ann McCarthy vs. Thomas Hughes, farmer, town- 
ship of Durham, Feb. 4. 



GENERAL NOTES, 



The Hon. S. Rivard, a member of the Montreal 
Bar, and Legislative Councillor for Alma Division, died 
Fob. 4, aged 63. Mr. Rivard was Mayor of Montreal 
for two years. 
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The Law Journal (London), referring to 
the proposal to masquerade in prison dress, 
says : — " We fear that there are in these 
tyrannical days legal difficulties which will 
even prevent Mr. Graham from enjoying the 
innocent amusement of appearing before the 
world in prison dress, after which he is said 
to banker. Unless the broad arrow or some 
other visible Crown mark conspicuously pro- 
claims the point of Mr. Graham's toilet, the 
whole thing will fall flat The use of these 
marks, however, by applying them without 
lawful authority to any article, constitutes, 
by section 4 of the Public Stores Act, 1875, a 
misdemeanour punishable with imprison- 
ment with hard labour, so that Mr. Graham 
and his tailor might have to pay dearly for 
his masquerade. Mr. Graham's appearance 
would also be such as to make him reason- 
ably suspected of having on his back Her 
Majesty's stores unlawfully obtained, so that 
he might be detained for an explanation. 
On the whole, there appears to be enough in 
the law to prevent this perversely ingenious 
kind of demonstration against the law." 



In the case of CommontoeaUh v. Weidner, 
before the Pennsylvania Common Pleasf it 
was held that chaiging a fixed rate for ad- 
mission to a camp meeting on Sunday is 
worldly employment, and not within the 
exception of works of necessity and charity. 
The Court said:— *• All worldly employ- 
ments are allowed which in their nature 
consist of necessity or charity. Therefore 
in the case of Dale v. Knepp, 98 Penn. St 
389; a C.,42 Aul Rep. 624, the custom of 
soliciting contributions on Sunday fi-om con- 
gregations assembled for religiotis worship, 
for religious and charitable purposes, and for 
church extension, was recognized as lawful ; 
but no case that has been brought to our 
attention warrants the charge of a compul- 
sory admission price as the ' usual ' means 
of grace or act of necessity or charity. The 



grace is free and the subscription voluntary. 
When the wayward sinner is forbidden 
entrance to the church unless he hands over 
his nickel to the doorkeeper, the church so 
demanding and receiving on Sunday is in 
no better position, as far as 'worldly 
business ' is concerned, than would be the 
circus man with his one price of admission 
to all the several and combined shows of his 
monster aggregation, or the peddler with his 
busy booth. Li the present case the evi- 
dence on both sides conclusively proves that 
the defendant was the representative of a 
stock company, with the pastor as principal 
stockholder and sharer in the dividends. 
Fence with boards eight feet high and barbed 
wire inclosed the grounds within which 
services were held. It was not purely the 
case of a religious body inviting the sinners 
in from the broad highway to hear the 
gospel without money and without price. 
Its doors were closed in the £bu» of the peni- 
tent seeker after truth unless he came with 
five cents as the open sesame in his hand. 
This fee was exacted, according to the state- 
ment of a witness, from man, woman and 
child alike. There was not the usual half 
price for children in arms. The pass system 
was abolished, and no return checks given to 
those who were luckless enough to leave 
before services and might wish to return." 



THE REVISED STATUTES. 

Acts of the LegMitures of the Provinces now 
comprised in the Dominion^ and of Canada, 
which are of a public natwrej and are not 
repealed by the Bevised Statutes of Canada 
for ike reasons set forth in Schedule B to 
the said Revised Statutes. 
In the paper respecting the Revised 
Statutes of Canada, signed '' W.," (p. 187 of 
our last volume,) after giving an account of 
the inception and completion of that work, 
and its contents, and of the schedules ap- 
pended to it and their use in connection 
with it, we referred more especially to 
Schedule B, headed : " Acts and parts of 
" Acts, of a public general nature, which 
^ affect Canada, and have relation to matters 
** not within the legislative authority of Par- 
" liament, or in respect to which the power 
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'^of legislation is doubtfhl, or has been 
" doubted, and which, in consequence, have 
" not been consolidated ; also Acts of a public 
" nature which, for other reasons, have not 
" been considered proper Acts to be consoli- 
" dated." The Commissioners were, by their 
commission, directed to "note tlie enact- 
ments of the old Provincial Statutes which 
have been repealed or altered ; and also to 
classify all unrepealed enactments according 
to their subjects, care being taken to distin- 
guish those applying to one or more 
Provinces onlyf and they did so, and 
ascertained what enactments in the said 
statutes were clearly in force and related to 
subjects now under the jurisdiction of the 
Dominion Parliament, or as to which th^ 
jurisdiction was doubtful; and we stated 
that when such Provincial enactments re- 
lated to matters foiming the subject of a 
chapter of the Revised Statutes, they were 
printed with such chapter but were made 
separate sections, and the Province or Pro- 
vinces to which alone they apply were 
distinctly indicated ; but if they related to 
matters with respect to which there was no 
chapter in the Bevised Statutes, or the ques- 
tion of jurisdiction was doubtful, they were 
not printed iu that work as then distributed, 
but only referred to in Schedule B, annexed 
to it, and left to be printed with the others 
referred to in the heading to that schedule, 
in a third and separate volume, which is 
now printed and distributed, and is that of 
which the title forms the heading of this 
article. It contains all the Provincial Acts 
or enactments on subjects within the juris- 
diction of the Dominion Parliament, or as to 
which its jurisdiction or that of a Provincial 
Legislature is doubtful, or has been ques- 
tioned, which are still in force in tlie 
Provinces by the Legislatures whereof they 
were respectively enacted (including those of 
the Civil Code of Lower Canada, now the 
Province of Quebec), except such as are in- 
corporated as above mentioned in the 
Bevised Statutes vols. 1 and 2, in the chapters 
on the subjects to which they relate. 

This third volume is, in some respects, the 
one which was most needed. Every lawyer, 
and indeed every man of business in the 
Dominion, requires occasionally to know 



not only the statute law in force in the whofe 
of the Dominion, but that in force in wome 
one or more Provinces. That applying to 
the whole Dominion was to be found in its 
statutes, of which most lawyers have a com- 
plete copy, while few have copies of the 
statutes of all the Provinces. 7et lawyers, 
bankers, merchants and men of business in 
any Province are constantly becoming 
interested in questions affected by the 
statute la^ of other Provinces, as, for in- 
stance, those relating to bills of exchange, 
carriage of goods on inland waters, and many 
other subjects. These Provincial enactments 
will now be found in one or other of the 
three volumes prepared by the G(»nmis- 
sioners. And still more important will be 
the volume now before us to the legislator 
wishing to amend and consolidate ihe law 
on any subject^ and make it uniform 
throughout the Dominion. The third volume 
contains also the Public General Acts of the 
Dominion Parliament in force at the time d 
the publication of the Bevised Statutes, but 
which, as beii^ of a temporary nature, or for 
other reasons, were not considered proper 
Acts for consolidation. 

Some idea of the extent, value and effi- 
ciency of the work performed by the Com* 
missionets may be formed from the following 
brief summary of the contents of the volume 
now before us, viz. : — 

Acts of the late Province of Canada (Upper 
and Lower Canada united) prior to ihe 
Consolidated Statutes of 1859—13 Acts, 87 
pages. 

Acts forming part of the Consolidated 
Statutes of the Province of Canada— 8 Acts, 
92 pages. 

Acts forming part of the Consolidated 
Statutes for Upper Cana4a— 13 Acts, 68 
pages. 

Acts forming part of the Consolidated 
Statutes for Lower Canada — 9 Acts, 61 pages. 

Acts of the late Province of Canada, after 
the Consolidated Statutes of 1859, including 
parts of the Civil Code of Lower Canada— 25 
Acts, 155 pages. 

Acts of Nova Scotia, Bevised Statutes, third 
series— 15 Acts, 40 pages. 

Act of Nova Scotia prior to the Bevised 
Statutes, third series— 1 Act^ 5 pages. 
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Acts of Nova Scotia subsequent to the 
Revised Statate8--5 Acts, 7 pages. 

Acts of New Brunswick, Revised Statutes — 
15 Acts, 34 pages. 

Acts of New Brunswick prior to the Re- 
vised Statutes— 3 Acts, 17 pages. 

Acts of New Brunswick subsequent to the 
Revised 8tatuteS'-22 Acts, 37 pages. 

Act of British Columbia, (Colony of Van- 
couver Island) — 1 Act, 2 pages. 

Acts of former separate colony of British 
Columbia— 2 Acts, 4 pages. 

Acts of British Columbia after the union of 
the two colonies — 11 Acts, 33 pagea 

Acts of Prince Edward Island, Revised 
Statutes (20 Geo. 3)— 24 Acts, 77 pages. • 

Acts of Prince Edward Island after the 
Revised Statutes— 6 Acts, 12 pages. 

Acts of the Parliament of Canada — 153 
Acts, 450 pages. 

In all, 328 Acts and 1|171 pages. 

The Acts in this volume are printed as in 
the two preceding it, each Act separately 
and with the Royal arms and the imprint of 
the Queen's Printer, so that he can furnish 
copies of any required Acts, or number of 
Acts ; or the Acts relating to any subject or 
class of subjects can be taken out of the 
volume and bound or stitched separately. A 
table of contents with the full titles of every 
Act is prefixed, and a copious index ap- 
pended. The Acts of the Parliament of 
Canada inserted are, of course, to be found 
in the statutes at lat^ge, but they are there 
dispersed through twenty-one volumes in- 
stead of being included as now in part of 
one; a point of no small convenience. The 
Acts in this volume are all of great public 
importance, though not of the same general 
character and extent as those revised and 
consolidated in the two preceding volumes. 
Those of the late Province of Canada, of 
coarse, apply to Quebec and Ontario, which 
then formed that Province, unless expressly 
limited to only one of them. They include 
those articles of the Civil Code of Lower 
Canada (now Quebec) made statute law by 
the Act 29 V., c. 41, the subjects of which 
were mentioned in the paper in our 
volume of last year, and one more 



which the Commissioners found necessary 
to the understanding of one of those we 
mentioned. These articles are given in full, 
and will be found exceedingly interesting 
and important, for the reasons assigned in 
our last paper, to which we confidently refer. 
They are well and clearly drawn by a Com- 
mission comprising; three of the ablest 
lawyers in Canada, and are unquestionable 
law in the Province of Quebec, and must 
often affect the rights and interests of mer- 
chants, bankers and others in other parts of 
the Dominion. 

The volume before us has added to the 
obligations under which the Dominion lies 
to the Commissioners for the manner in 
which their important, laborious and diffi- 
cult work has been done. 

SUMMARY. 

The Public General Acts of the Parliament 
of the Dominion of Canada requiring con- 
solidation have been consolidated, and will 
be found in vols. 1 and 2 ; and those which 
for reasons before mentioned did not require 
consolidation will be found in voL 3, pages 
722 to 1,171. 

The Acts and enactments of P^vincial 
Legislatures, in force in the Provinces by the 
Legislatures of which they were passed, and 
relating to matters forming the subjects 
of chapters in vols. I and 2, will be found in 
such chapters respectively (but clearly dis- 
tinguished as applying to such Provinces 
only), except those from the Civil Code of 
Lower Canada (now Quebec), which are in 
voL 3, pages 393 to 440. 

Those which are not so inserted in vols. 1 
and 2, and those from the said Code, will be 
found in vol. 3, pages 1 to 721. 

Every Act in the three volumes is printed 
separately, and with the imprint of the 
Queen's Printer, anA any such Act or any 
number of them can be had from him at 
fair and moderate prices. 

The Acts and enactments in vol. 3, from 
the Consolidated Statutes for Upper Canada, 
and those from the Statutes of the Maritime 
Provinces and British Columbia, are trans- 
lated and published for the first time in 
French. 

W. 
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SUPERIOR COURT-MONTREAL.* 

Re9pon9dbiliU--'Force fnajewe—-Incmdi&^Pri' 

Bomption — Faule, 

Jugi, Que oeloi qui plaide la force majeure 
ne peut ^tre exempt de toute responsabilit^, 
qu'en autant que Taccident n'a paa 6tA pr6- 
c6A6 ni acoompagn6 ou suivi d'une faute qui 
lui soit imputable ; 

2. Que dans le cas actuel Tincendie a 6t6 
la cause premiere de Taccident; que les 
pr^miBses incendi^es ^taient non seulement 
la propri^t^ du d^fendeur Nordheimer, mais 
ellea 6taient oocupto par lui au moment de 
I'inoendie, et qu'il lui incombait de prouver 
que cet inoendie n'a pas M occasionn^ par 
son fait ni le fait d'aucune personne sous son 
contr61e ou & son emploi ; 

3. Qu'en Tabsence de toute preuve quant ft 
I'^tat des premisses au moment oil Tincendie 
s'est d^clar^ et d'explications sur Torigine de 
rinoendie, il y a pr^mption dlncurie et 
manque de soin de la part du dit Nord- 
heimer, comme dans le cas du locataire; et 
il est non receyable ft invoqrer la force 
majeure r^ultant d'un incendie dont la 
cause peut lui 6tre attribuable ; 

4. Qu'au reste malgr^ qu'il soit prouv6 que 
la violence du vent a d^termin^ la chute du 
mur du d^endeu ~ ce n'est pas sous les cir- 
constances un cas de force majeure, vu la 
rigueur de la saison oH Ton doit s'attendre ft 
des changements de temperature subits et 
fr^uents, et vu en outre, le fait que le d6fen- 
deur n'a pris aucune pr^aution pour pr^venir 
I'accident aprte Tincendie. — Alexander v. 
Evlchinson, et Nordheimer, Loranger, J., 31 
octl887. 

CesHon de Wen*— 2\itru»— ifin€tir«---l4^tmia- 

HOTL 

J^i, Que la cession de biens mentionn^e 
ft Particle 763 et suivants du C. P. C et au 
statut de Quebec, 48 Yibt, ch. 22, ne s'appli- 
que pas ft la liquidation des biens d'uDe 
succession appartenant ft des mineurs ; que, 
par suite, une cession de biens ainsi faite par 
une tutrice ^s-qualit^ pour ses enfants 
mineurs insolvables, ft la demande d'un 
cr^ancier, est ill^ale et doit etre mise de 
c6t6. — TourviUe v. Dufresne, et Paiardy, 
intvt, Mathieu, J., 29 mars 1887. 



* To appear in Montreal Law Reports, 3 8.0. 



SocUtS commereidle—Aettf de la soeUU—Part' 
age—Effet ritroaetif^CUi de Mtrntrial" 
QuicUiJuxUion des icheviM. 

Jugi, 1. Qu'une society oommerciale est 
un ^tre moral distinct des assod^et qoe 
Pactif de la society est un patrimoine distinci 
de I'avoir des associ^ individuellement 

2. Que dans Pespdce il n'y a pas lien i 
Tapplication dt)8 arts. 746, 1898 CO., atteDdn 
qu'il s'agit d'une soci^te commerciale et que 
le partage des biens de la dite soci^te ne r^ 
agit que jusqu'au jour de sa dissoluticm ; que 
comme mati^ de fait la soci^t^ plaidee par 
le d^fendeur n'etait pas dissoute Ion du 
partage. 

3. Que par suite des principes d-dessus on 
^ofaevin de la Cit^ de Montreal ne peut ae 
qualifier comme tel sur les biens d'une 
society commerciale existant entre lui et une 
autre personne, durant I'existenoe de cette 
society— G'trarrf v. Rouueau^ lorasigBT, J., 
30juin 1887. 

Election munidpaie—Echevin de la OU de 
Mtmtrial—JxjarMiction — Appeld la Cow 
de RMiicn, 

Jugi, Qu'iln'y a pas d'appel ft la Cour de 
Revision d'un jugement de la Cour JSup^ 
rieure annulant sur requite une Election d'on 
6chevin de la Cit^ de Montreal— (Tinml v. 
Rowseau, en revision, Johnson, Taschereau, 
Gill, JJ., 22 septembre 1887. 



U. S. CIRCUIT COURT, E. D. OF WIS- 
CONSIN. 

RiGB V. WiLUAMS. 

Property in PHwUe Letters^Not subject of saU 
by receiver. 

Held : — 1. Letters of a private or businesi 
nature, cannot be lawfully made the subject 
of sale by the receiver to a third person, 
unthout the consent of the writer. The 
writer of letters, though the communicatiorif 
have no value as literary compositions, has 
such a property right in themjthat they can- 
not, without his consentj be made the subject 
of traffic, as articles of merchandise by the 
receiver. 

2. That the transaction in this case was contra 
bonos m/ores, and that the otnert would 
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neUher aid one party in enforcing (he con- 
Irarf, nor the oiher in recoverUig damages 
for ihe breach of it. 

Dtxb, J-— At the conclusion of the plaintiflTs 
testimony on ihe trial of this case, the court 
directed a verdict, which, in effect, was a 
dismissal of the suit The plaintiff has moved 
for a new trial The facts developed hy the 
testimony were, in brief, these: The plain- 
tiff testified that he was an "advertising 
solicitor," and that among other advertise- 
ments solicited by him, were such as special- 
ists furnished for the cure of so-called 
** private diseases." 

In 1885, he opened correspondence with 
the defendant, who was a "specialist," 
practising his calling at Milwaukee, for the 
sale to him for a pecuniary consideration, of 
sixty thousand letters which were in tne 
possession of the Voltaic Belt Company of 
Marshall, Michigan. Tbat company was 
engaged in furnishing electric belts, suspen- 
sories, and other electric appliances for the 
cure of various ailments and disorders. The 
letters in question were such as it had re- 
ceived from persons residing in different 
parts of the country, in response to advertise- 
ments of the curative qualities of the instru- 
ments and articles in which that company 
dealt. After considerable correspondence 
on the subject, the plaintiff agreed to furnish 
to the defendant the letters in question, and 
the defendant agreed to pay therefor, or for 
the use thereof in connection with his busi- 
ness, the sum of $1,200. The letteif were 
shipped to the defendant, and received by 
him, and he paid to the plaintiff $500 on the 
purchase. The plaintiff testified that he 
paid the Voltaic Belt Company $500 for the 
letters, and, as part of the transaction, was 
to furnish to that company other letters 
procured from "specialists." 

The defendant's purpose in procuring the 
letters in question, was to obtain the names 
and postoffice addresses of the writers, so 
that he might send to them circulars adver- 
tising his remedies for the various diseases 
which he professed to cure. It was claimed 
in argument that it was not and could not 
have been one of the objects of the parties 
engaged in this business, to enable the de- 
fendant to learn from the letters the nature 



of the maladies with which the writers were 
afflicted, because a perusal of the contents 
of the letters would be in the last degree 
dishonorable, and of course, the parties con- 
templated only an honorable transaction! 
The court is, however, of opinion that parties 
who would engage in such a traffic as this, 
would hardly refrain, on a point of honor, 
from a perusal of the letters, not only to 
obtain the naides and postoffice addresses 
of the writers, but also aU the disclosures 
which the writers might make concerning 
the physical infirmities from which they 
were suffering. The court has no doubt that 
this was one of the objects sought in the sale 
and purchase of the use of these letters, be^ 
cause obviously, it was quite as important 
to the defendant to know whether the writers 
of the letters stood in need of such restora- 
tives to health as he could supply, as to 
know their names and postroffice addresses. 

The defendant refused to pay the balance 
of $700 yet due to the plaintiff on 
the sale, and this suit was brought to 
recover from the defendant that sum. The 
defendant resisted payment on tlie ground 
that the plaintiff represented to him in mak- 
ing the sale, that the letters had never be- 
fore been used ; or, in the technical language 
of the profession, " circularized ; " that this 
representation was false, and that the letters 
were valueless. Enough was disclosed in 
the testimony, to show that the sale of the 
use of letters in the manner described is a 
branch of " industry " extensively pursued 
by certain "specialists" throughout the 
country. But it would seem that in cases 
where the writers are made the repeated 
victims of advertising circulars, their better 
sense at last gets the advantage of their 
credulity, and they refuse longer to be baited 
by the remedies which might otherwise 
tempt them, and so their letters become 
valueless as articles of merchandise, or for 
further use. Thus it was, according to the 
theory of the defence, in the case at bar. The 
trial, however, did not proceed far enough 
to fully develop the facts in this regard. 

To fitly characterize the contract in suit, 
is to unreservedly condemn it as utterly un- 
worthy of judicial countenance. It was 
contra bonos mores, and it would seem that 



62 



THE LEOAL NEWS. 



on grounds of public pcnicy, the court might 
well refuse either to aid Uie plaintifif in en- 
forcing it, or the defendant in recovering 
damages for the breach of it Thus to 
traffic in the letters of third parties, with- 
out their knowledge or consent, and to make 
them articles of merchandise in the manner 
attempted here, was, to mildly characterize 
it, grossly disreputable business. It was 
said on the argument that the letters were 
not in evidence, and that the court could 
assume nothing with reference to their con- 
tents. But enough was indicated in the cor- 
respondence of the parties which preceded 
the making of the contract, which correspond 
dence was in evidence, to point to the con- 
clusion that the letters which were the sub- 
ject of bargain and sale were written by 
persons who sot^ht medical aid for disorders 
with which they were afflicted. Counsel for 
defendant had in court a large number of 
the letters, and his statements were not con- 
troverted, that they related to infirmities 
and maladies of which the writers sought to 
be cured. The very nature of the contract 
in suit presupposes such to have been the 
fact Ought courts of justice to lend their 
sanction to such a traffic ? Suppose a physi- 
cian—trusted and confided in as such in the 
community — were so far to forget or abuse 
the obligations of his profession, as to make 
the confidential communications of his pa- 
tients the subject of bargain and sale ; would 
any court listen for a moment to his com- 
plaint of non-performance of the contract, 
and aid him to recover the purchase price 7 
Presumptively the letters here in question 
were confidential; at least they were per- 
sonal as between the writers and the re- 
ceiver ; and though it be true, as was said 
in argument, that authority is wanting di- 
rectly applicable to the question here pre- 
sented, I would not hesitate on grounds of 
morality, and upon considerations of com- 
mon justice, to make an example of this 
case, by putting upon it the stamp of judicial 
reprobation. 

But there is another ground upon which, 
applying to the case a principle sanctioned 
by high authority, the court may, it seems 
to me, well refuse to lend its aid to give 
legal effect to this transaction. The writers 



of these letters retained audi a proprietary 
interest in them, that they could not proper) j 
be made the subject </ sale without their 
consent The receiver of the letters bad 
only a qualified property in them, and legal 
autiiority to sell them for a pecuniary con- 
sideration, could only be maintained upon 
the theory of an absolute property right 
Such a right did not exist 

At an early day in the history of equity 
jurisprudence, the questicm arose as to the 
right of the receiver of letters to cauae them 
to be published without the consent of the 
writer, and as to the power of a coort of 
equity to restrain such publication. It 
would be ill-timed and superfluous to review 
in detail all the cases on the subject, since 
they have been so thoroughly reviewed and 
discussed by Justice Story in the case of 
Folsom V. Marsh, 2 Story Rep. 100, and by 
Judge Duer in the case of Woohey v. Jvddj 
4 Duer, 379. 

The leading cases in England on the sub- 
ject are Pope v. OM, 2 Atk. 342 ; Thompmm 
V. Stanhope, Ambler, 737; Lord and Lad^ 
Perdval v. Phipps, 2 Yes. & Beames, 19, and 
Gee V. Pritchard, 2 Swanston, 402. 

In the first mentioned case, Pope had ob- 
tained an injunction, restraining the defend- 
ant, a Lon^n bookseller, from vending a 
book entitled '^ Letters from Swift, Pope and 
others," and a motion was made to dissolve 
it Some unknown person had possessed 
himself of a large number of private and 
familiar letters which had passed between 
Pope and his friends Swift, Gay and others, 
and they had been secretly printed in the 
form of a book which the defendant had 
advertised for sale. The case was argued 
before Lord Hardwicke, and he continued 
the injunction as to the letters written by 
Pope. It was objected that the sending of 
letters is in the nature of a gift to the re- 
ceiver, and therefore that the writer retains 
no property in them. But Lord Hardwicke 
said : *' I am of opinion that it is only a 
special property in the receiver. Possibly 
the property in the paper may belong to 

, him, but this does not give license to any 

' person whatsoever to publish them (the 
letters) to the world* for at most, the re- 

, ceiver has only a jomt property with the 

i writer." 
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Tkcmpwn y. i&anhope, was the case of the 
celebrated Ghestorfield letters, in which Lord 
Bathnrst continued an injunction which had 
been previously granted, restraining the 
publication of the letters, on a bill filed by 
the executors of Lord Chesterfield to enjoin 
the publication. 

In Lord and Lady Percival v. Phipps, a bill 
was filed praying an injunction to restrain 
the publication of certain private letters 
which had been sent by Lady Percival to the 
defendant^ Phipps. Lord Eldon granted an 
injunction but the Vice Chancellor, Sir 
Thomas Flumer, dissolved it, and laid down 
the doctrine that it is only when letters 
" are stamped with the character of literary 
compositions," that their publication can be 
enjoined. And he sought to bring the de- 
cisions in Pope V. Curl and Thompson v. 
Sianhvpe within the scope of that doctrine, 
thereby making them inapplicable to the 
case before him. 

Then came Oee v. Pritckard, which was 
a case presented to Lord Eldon, on a motion 
to dissolve an injunction which he had pre- 
viously granted, forbidding the publication 
by the defendant of a number of private 
and confidential letters which had been 
written to him by the plaintifi* in the course 
of a long and friendly correspondence. The 
motion to dissolve the injunction was de- 
nied. 

Following the authority of Pereivai \. 
Phipps, maintaining that the cases of Pope 
V. Curl, Thtmpwn v. Stanhope, and Qee v. 
Pritchard, involved only the principle of 
literary property, Vice Chancellor McCoun 
in Wetttwre v. 8c(mU, 3 Edw. Chy. Rep. 543, 
held that the publication of private letters 
would not be restrained except on the ground 
of copyright, or that they possessed the at- 
tributes of literary composition, or on the 
groimd of a property in the paper on which 
they were writjen. This view of the ques- 
tion received the sanction of Chancellor 
Walworth in Hoyi v. Mackenzie, 3 Barb. Chy. 
Bep., 320 ; but these two cases stand in an- 
tagonism to the vieWis expressed by Story in 
his work on Equity Jurisprudence (Vol. 2, 
Sees. 944, 946, 946, 947, 948), and to tiie judg- 
ment of the same learned jurist in FclBom v. 
Marsh, wpta. The opinion of Judge Duer in 



Woohty V. Judd, supra, is an exhaustive and 
able review of the subject and analysis of 
the cases ; and he very satisfactorily shows, 
that the decisions in Pope v. Curl, Thompson 
V. Stanhope, and Qee v. Pritchard, proceeded 
upon the principle of a right of property re- 
tained by the writer in the letters written 
and sent by him to his correspondent, with- 
out regard to literary attributes or character. 
The case was one involving the right of the 
receiver of a private letter to publish it; and 
it is there clearly shown that the proposition 
settled as law by Lord Eldon in Oee v. 
Pritchard, was, that '* the writer of letters, 
though written without any purpose of pub- 
lication or profit, or any idea of literary pro- 
perty, possessed such a right of property in 
them that they can never be published 
without his consent, unless the purposes of 
justice, civil or criminal, require the pub- 
lication." Commenting on Pope v. Owrl, the 
learned judge made the very just observation, 
that not only was there no intimation in the 
judgment of Lord Hardwicke ** that there is 
any distinction between different kinds or 
classes of letters limiting the protection of 
the court to a particular class, but the dis- 
tinctions that were attempted to be made, 
and which seem to be all the subject admits, 
were expressly rejected as groundless." 
Again, in discussing the effect of the de- 
cision in Oee v. PrUchardi Judge Duer 
observed : ** Two questions were raised and 
fully argued by the most eminent counsel 
then at the chancery bar. First, whether 
the plaintiff had such a property in the 
letters as entitled her to forbid their public- 
ation — it being fully admitted that they had 
no value whatever as literary compositions, 
and that she never meant to publish them ; 
and second, whether her conduct toward the 
defendant had been such as had given him 
a right to publish the letters in his own 
justification or defence. These questions were 
properly argued as entirely distinct, and 
each was explicitly determined by the Lord 
Chancellor in favor of the plaintiff The 
motion to dissolve the injunction was ac- 
cordingly denied with costs. It baa been 
said that it was through considerable doubts 
that liord Eldon struggled to this decision ; 
but the donbte which he expressed related 
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solely to the question whether it oup^ht 
originally to have been held that the writer 
of lettera has any property in them after 
their transmission. He had no doubts 
whatever, that such was the established law, 
and that he was bound to follow the decisions 
of his predecessors. He expressly says, that 
he would not attempt to unsettle doctrines 
which had prevailea in his court for more 
than forty years, and could not therefore, 
depart from the opinion which Lord Hard- 
wicke and Lord Apsley had pronounced in 
cases (Pope v. Curt, Thompson v. Stanhope), 
which he was unable to distinguish from 
that which was before him. tiubsequently, 
in support of his opinion that the plaintiff 
had a sufficient property in the original 
letters to authorize an injunction, he refers 
to the language of Lord Hardwicke (quoting 
the exact woras in Pope v. CSxrl) as proving 
the doctrine that the receiver of letters, 
although he has a joint property with the 
writer, is not at liberty to publish them with- 
out the consent of the writer; which is 
equivalent to saying that tlie latter retains 
an exclusive right to control publication. 
He then adverts to the decision in Thompson 
V. Stanhope as following the same doctrine, 
and declares that he could not abandon a 
jurisdiction which his predecessors had ex- 
ercised, by refusing to forbid a publication in 
a case to which the principle they had laid 
down, directly applied. He then says, 'such 
is my opinion ; and it is not shaken by the 
case of Lord and Lady Percival v. Phipps ; ' 
and significantly adds, ' I think it will be ex- 
txemeiy difficult to say where the distinction 
is to be found between private letters of one 
nature and private letters of another nature." 

Such also was the view of Story; for he 
says (Sees. 947-948 Eq. .Juris.), speaking of 
private letters on business, or on family con- 
cerns, or on matters of personal friendship, 
'* It would be a sad reproach to English and 
American jurisprudence, if courts of equity 
could not interpose in such cases, and if the 
right of property of the writers should be 
deemed to exist only when the letters were 
literary compositions. If the mere sending 
of letters to third persons is not to be deemed, 
in cases of literary composition, a total 
abandonment of the right of property there- 
in by the sender, a fortiori the act of sending 
them cannot be presumed to be an abandon- 
ment thereof, in cases where the very nature 
of the letters imports, as matter of business 
or friendship or advice, or family or personal 
confidence, the implied or necessary intention 
and duty of privacy and secrecy. Fortu- 
nately for public as well as for private peace 
and morals, the learned doubts on this sub- 
ject have been overruled, and it is now held 
that there is no distinction between private 
letters of one nature and private letters of 
another ; " citing Oee v. Pntchard, 



In FoUom v. Marsh, supra — a case decided 
in the Circuit Court of the United States for 
the first circuit— Justice Story held that an 
author of letters or papers of whatever kind, 
whether they be letten of business or private 
letters, or hterary oompoeitions, has a pro- 
perty therein, unless he has unequivocaily 
dedicated them to the public, or to some 
private person ; and no person has any right 
to publish them without his consent, unless 
such publication be required to establish a 
personal right or claim, or to vindicate 
character. ** The general property," he says, 
''and general rights incident to property, 
belong to the writer, whether the letters axe 
literary compositions or familiar letters or 
details of facts, or letters of business. The 
general property in the correspondence re- 
mains in the writer and his representatives; 
* * * o fortiori, third persons, standing in 
no privity with either party, are not entitled 
to publish them, to subserve their own pri- 
vate purposes of interest, or curiosity or pas- 
sion. If the case of Percival v. Phipps, 2 Ves. 
& Beam. 21- 8, before the then Vice Chano^ 
lor. Sir Thomas Plumer, contains a difi^rent 
doctrine, all I can say is, that I do not 
accede to its authority * and I flEiIi back up- 
on the more intelligiole and reasonable 
doctrine of Lord Hardwicke in Pope v. Oirf, 
2 Atk. Rep^ 342, and Lord Apsl^ in the case 
of Thompson v. Stanhope, Amb. Kep^ 737, and 
of Lord Keeper Henley in the case of TV 
Duke of Queensbury v. Shelbwme, 2 Eden Repw 
329, which Lord Eldon has not scrupled to 
hold to be binding authorities upon the 
point, in Oee v. firitchard, 2Swai^ Bep. 
403." 

If this be the law, where the right of pub- 
lication is in question, assuredly, it is not less 
|o, in a case where third persons having 
obtained possession of private letters, are 
seeking to make them the subject of sale 
and purchase, without the consent of the 
writers. Nor do I think the court should 
hesitate to apply the principle here, although 
the writers are not themselves interposing 
for e<j[uitable relief, since, if the property 
right IB yet retained by the writeis, no Uw- 
fui sale of the letters can be made. 

In Evre v. Higbee, 22 How. Pr. Repi 19&— 
decided by Judges Gould, MuUin and Ingra- 
ham, all concurring— it was adjudged that 
letters in regard to matters of business, or 
friendBhip, although they pass to an executor 
or administrator, are not assets in their 
hands, and cannot be made the subject of 
sale or assignment by them. This judgment 
of the court was mad^ expressly to zest up- 
on the principle that " the property whicn 
the receiver of letters acquires in them is noi 
such a property as the holder must have in 
order to make them assets." 

Motion for a new trial overruled^ 
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Mr. Justice Hawkins, on Monday, Feb. 20, 
in Wynn v. Lees, delivered another judg- 
ment on the subject of bets, holding that a 
man who bets for a friend and wins must 
band over the winnings. This decision of 
Mr. Justice Hawkins, the Law Journal ob- 
serves, ** is not so important as his celebrated 
decision in Bead v. Anderson, which decided 
that a man who bets on commission, loses 
and pays, can recover what he has paid from 
his principal The difficulty in Read v. iln- 
derson was as to the effect of the defendant 
withdrawing his authority from the plain- 
tiff before the plaintiff paid the money. No 
such difficulty exists when the winner is 
suing for a bet made on his behalf. When 
the case of Read v. Anderson came before the 
Court of Appeal, the Master of the Rolls 
differed from the majority of the judges, but 
in the case of Bridger v. Savage, 54 Law J. 
Rep. Q- B. 464, he agreed with his brethren 
that a commission agent who wins must pay 
bis principal, and the contrary view which 
had been taken by Yice-Chancellor Stuart in 
a Chancery case was overruled. The Wager^ 
ing Act may therefore be eliminated from 
the present question, which is simply a ques- 
tion of contract Suppose a man were to say 
to his friend that he will give him all his 
winnings on horses on which he bets in his 
name. In that case his friend could not re- 
cover the winnings because there was no 
consideration for the promise. But if two 
men agree that one shall bet for the other, 
the contractual relation of principal and 
agent arises, although the ^;ent has no com- 
mission. The agreement by the principal to 
pay losses is a sufficient consideration.'' 



On the subject of street placards, which has 
called for the notice of the police authorities, 
a case mentioned in QihsorCs Law Notes is of 
interest An old lady in North Wales, find- 
ing the walls of the town in which she was 
living placarded over with bills representing 



one of her own sex in a condition of extreme 
undress, tore the placards down with her 
parasol. The theatrical agent sued her for 
damages. She paid £1 into court, and the 
jury found that this was adequate compen- 
sation. The agent appealed to the Queen's 
Bench for a new trial. Baron Huddleston 
inspected the bills and refused the applica- 
tion. The jury, he said, were quite right 
The placard ' would very readily convey the 
idea that it was indecent Some of the 
figures called Nautch girls had scarcely any 
drapery at all.' 



Lord Justice Bowen's translation of Virgil 
has been received with favour by the critics. 
To quote but one opinion— emanating, how- 
ever, from no doubtful authority, the editor 
of the Albany Law Journal — the learned 
translator has caught and expressed the real 
Viigilian spirit, and restored 'the silver 
trumpet' " His verses are as polished and 
limpid as those of his original His rhythmi- 
cal sense is perfect He never is guilty of a 
faUe or ambiguous accent His verses will 
endure the crucial test of reading aloud, 
under which so many faiL At the same 
time he has not sacrificed strength to polish; 
he has the same kind of strength which his 
original has. All his epithets are natural, 
vivid and picturesque." We give one brief 
extract to enable our readers to see the 
metre: — 

OORTDON TO ALBRI3. 
Beantif al one, come hither ! For thee, look, nymphi 

of the glade 
Bring fall bukets of lilies ; and one fair Kaiad has 

made-- 
Qathering violets pale, and the poppies tall, by the 



Posies of scented anethas in flower, and daffodils gay ; 
Then with casia twining th» grasses sweet of the dells. 
Brightens with marigold yellow the bending hyaointh 

bells. 
Quinces myself will bring with a down of delioate 

white. 
Chestnuts in which my love Amaryllis used to delight ; 
Waxen plums shall be honored— the fruit thou 

lovest— as well. 
Te too, bays, will I pluok, and the myrtles near ye 

that dwell 
Planted together, for sweetly beside each other ye 

sroelli 

ifc«.n..45-66(p. 11.) 
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JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

LoKDON, Nov. 4, 1887. 
Before Lobd FrraGCRALD, Lobd Hobhoubb, 
Sm Babnbb Pbaoock, and Sut Riohabd 

COUOE. 

La Banqytb Jao^ubb-Cabtibr, Appellant, and 

La Bakqub d'Epabokb db la Crrft bt du 

B18TBIOT DX MoNTBicAL^ Bespondont 

jprtncipal and Agent — ^BanJb m&pending pay' 
ment^Powers of Agent --BaHfication or 
acquietoence, 

Appeiiant and respondent are banker—the latter 
being a savings bank. On the ISih September, 
1873> oppeBanfs cashier, C, obtained a loan 
in his own name from Qis respondent bank 
on (he security of shares of the appeiiant 
bank standing also in his own name, and 
the loan was also renewed in the same way^ 
The appellant bank stopped payment Ibth 
Jvne, 1875, and its new exeeuHve officer or 
(idminisiraior {who was also manager of 
the respondent bank) on the 23rd June, 
1875, altered the books of appellant, so that 
(he loan appeared to be a transaction of 
appellant and not of C.personaUy, and on 
the 2Qth July, 1875, the pass-book between 
appellant and respondent was altered in 
accordance with the same pretension. In 
September, 1875, the respondent's manager 
ceased to have any authority in the appellant 
bank, but the entries made by him, or by his 
direction, were not repudiated by the appeh 
lanffs new board until bih August, 1876. 

Hbld:— iSevermn^ the judgment of the Court of 
Queen's Bench, Montreal, M,L.R., 2 Q.B. 
64, thai the failure of the new administror 
tion of the appellant bank to repudiate the 
entries untU bth August, 1876, did not 
operate as a ratt/ScaKon of the unauthorized 
act of the respondenfs manager while acting 
as adndnistraior of the appellant bank, artd 
in any case the ratification of an act of such 
a nature would be ultra vires of the board 
representing the appellant bank after its 
stoppage* 

Fbr Cubiam :— The appeal now before the 
Committee, in which La Banque Jacques- 
Cartier is plaintiff and appellant, and La 
Banque d'Epargne is defendant, appears to 



their Lordships to inTolve no question of 
importance or difficalty, or in its result to 
affect any interests save those of the HtigantB 
in respect of the sum of $25,000, the subject 
of the loan of the 13th of September, 1873. 

The parties have now no oontroversj, saTe 
as to the liabilities of the one party, or ^ 
rights of the other arising out of that one 
transaction, and its attendant or following 
circumstances. They have wisely, by con- 
sent, limited the inquiry, and thns relieved 
the courts below and their Lordships fiom 
complications and apparent difficulties. The 
case is one depending mainly on matters oi 
fact, and their Lordships do not think it to 
be necessary to take any further time for 
consideration. 

The plaintifQi represent a bank inooi^ 
porated by a Canadian statute and governed 
by the rules which the statute enacts or 
incorporates, and amongst others, by section 
40i which in negative words prohibits the 
the Banking Company from trafficking in 
its own shares. The words of the 40th 
section are these : ''The bank shall not eitha 
" directly or indirectly lend money or make 
" advances upon the security, mortgage, or 
" hypothecation of any lands or tenemental 
" or of any ships or otiier vessels, nor aptHi 
" the security or pledge of any share or 
" shares of the capital stock of the bank." 
It then defines what they may deal with, 
and in a subsequent section, which it is not 
necessary to refer to more particularly, gives 
them authority to lend money on the shares 
of other banks, but not their own. 

The defendant bank, as ite name indicates, 
is a savings bank inooiporated under 
another Canadian statute to which it is 
not necessary now to refer* The two banks 
seem to have had large and legitimate trans- 
actions prior to the 13th of September, 1873, 
and also subsequent to that date down to 
the 15th of June, 1875, when the appeUants 
stopped payment and closed their doors. 
The general course of dealing was that the 
savings bank from time to time deposited 
large sums in the plaintiffs' bank, to be held 
by the latter at call, or for short stated 
periods at interest, but without security. 
This practice and course of dealing continued 
; to the end of 1874, when there being 1500^000 
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due to the defendants' bank by the plain- 
tiffiB' bank, and the latter requiring further 
aid to meet pressing engagements, their 
cashier Cott^ agreed with the defendants on 
the 16th of February, 1876, for a further ad- 
vance of $143,000 with collateral security. It 
is unnecessary to punue this further, as the 
plaintifib received the amount of these loans, 
and they have been repaid to the defen- 
dants. They are referred to only as reflect- 
ing some light on the transaction of the 
13th of September, 1873, to which their Lord- 
ships now return. 

The obligations and rights of the parties 
must now depend on the facts as established, 
and as to the material facts it seems to their 
Lordships that there is no real controversy. 

The facts are very clearly stated in the 
judgment of Judge Mathieu, and the results 
are ascertained by his seven absolute find- 
ings which their Lordships adopt for the 
purposes of their judgment. They generally 
concur in those propositions, but especially 
in the fifth, which is to the effect that Cott^ 
had no authority to pledge the plaintifb' 
securities to the defendants for his personal 
debt. There is no real difference as to the 
material fiicts between Judge Ramsicy in the 
Court of Appeal (Queen's Bench), and Judge 
Mathieu, but there is one statement of Judge 
Ramsay which their Lordships cannot adopt 
Judge Ramsay, referring to the transaction 
of the 13th of September, is represented to 
have said '^that the cashier Cott6 had 
" actually borrowed for his bank, if not in an 
" identical manner, at all events in a some- 
*'what similar manner, nearly ISOOiOOa" 
That statement seems to their Lordships not 
to be sustained by the evidence, and to be, 
in fact, contrary to it 

Their Lordships now return to the trans- 
action of the 13th of September, 1873, and 
pay special attention to the written records 
which disclose its true character. Their 
Lordships desire to observe in passing that 
where, in reference to transactions of this 
character, there is a conflict of verbal testi- 
mony, they would generally give weight to 
the written records which exist, and which 
rarely err. 

The contemporaneous written evidences 
all reach the same point The loan madaon 



the 13th of September, 1873, was beyond all 
doubt or question a loan to Cott6 personally, 
and on his personal security, with a col- 
lateral pledge of the 500 shares in the 
Banque Jaoques-Cartier. The form of the 
loan, the promissory note of CgM that 
accompanied it, the collateral security and 
the payment of the amount to Cott6, on 
cheques payable to him personally, and 
the entries then made in the books of the 
defendantsi all tend to the same point 

It was urged that Cott^ took up this money 
for the Banque Jacques-Cartier, which got 
the benefit of it, but this allegation is mani- 
festly unfounded. Cott^ had not, and does 
not pretend that he had, any authority to 
negotiate this loan on behalf of the plaintiffs, 
and the proceeds were received by Ck>tt6 and 
immediately applied to liquidate his own 
debt to his own bank. 

Then again it was alleged that the 600 
shares deposited by Ck>tt6 with the defen- 
dants, and actually transferred by him to 
them as part of the transaction, were the 
property of the plaintifEs, though standing in 
the name of Cott^ There is no reliable 
proof of this allegation which could have 
been established beyond any maimer of 
doubt if it was true, and it seems to their 
Lordsiiips that the evidence is entirely the 
other way. Their Lordships, therefore, are 
obliged to assume that in law the plaintifb 
could not be, and in fact were not, the owners 
of these 500 shares. Their Lordships desire 
to point out that if the loan of the 13th of 
September was a loan made to the plaintiff 
bank, and on its credit, there seems to be no 
reason why the prior practice should have 
been departed from, or why security should 
have been required. The Banque Jacques- 
Gartier then owed nothing to the defendants, 
and the defendants subsequently deposited 
with the plaintiflb sums amounting to over 
$500,000 without any security. 

The loan of the 13th of September became 
repayable on the 13th of December, 1873, 
but was not repaid by Cott6, and on that 
day a further agreement was entered into 
between him and the defendants, which is 
set out in the record and speaks volumes by 
itself It is observable, without reading it, 
that Cottd is here described as " Esquire, of 
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Montreal," and it is signed by him as ** H. 
G. Gott^" not as cashier or manager, bat "H. 
G Gott^ " simply— but it is signed, on the 
other hand, by £. J. Barbean, who describes 
himself as the manager for the defendants. 

No alteration is made in the books of the 
defendants to indicate that the plaintiffs are 
in any way connected with this extension of 
the loan, and the documentary proof is con- 
sistent with an extended credit to Gott^ 
personally and to him alone. 

Fnnn September, 1873, to June, 1875, when 
the plaintiff's bank shut its doors, there is 
not to be found a shred of documentary proof 
that the plaintiff's bank were in any way 
interested in or liable for this loan of $25,000, 
or that Gott^ had any authority whatsoever 
to bind the plaintiffs' bank in respect of it, 
and it seems to their Lordships that under 
such circumstances it is unnecessary to in- 
vestigate whether the statements alleged to 
have been made by Gott^ to Judah on the 
13th of September, 1873, or to Barbeau on 
the 13th of December, 1873, were so made as 
represented, for if made they could be of no 
avail 

It seems not improbable that some such 
statement may have been made on the 13th 
of December, and that Judah has confounded 
one date with the other. There is nothing 
in what their Lordships say that is meant 
as an impeachment of Judah, but their 
Lordships think he made a mistaka 

The bank stopped payment in June, 1875, 
and up to that event there is nothing in the 
case to indicate that the defendants alleged 
that the loan of the 13th of September, 1873, 
or its extension was a loan to the plaintiffs, 
or on their credit, or that they knew in fact 
of its existence. The defendants and Cott^ 
had knowledge of the transaction, but the 
Banque Jacques-Cartier seems to have been 
in entire darkness as to it. Barbeau in his 
evidence, alluding to the statement of Gott6, 
alleged to have been made on the 13th of 
December, makes use of this expression that 
it never entered into their minds to consider 
the liability of the Banque Jacques-Gartier 
in respect of it 

The Banque Jacques-Gartier having shut 
its doors, and Barbeau, the manager of the 
defendant bank, as its principal creditor, 



having been somehow appointed as admini- 
strator of its affairs, then commences under 
his management and direction what has 
been called a manipulation of the books of 
both establishments, which their Loidshipa 
do not find it necessary to examine in detail 
or to assign to it its proper name and charac- 
ter. 

If it had not been for these subsequoit 
details, and if the case stood as it was when 
the Banque Jacques-Gartier shut its dooxs, 
it seems plain that the judgment of the 
Appellate Gourt in Ganada would have been 
in accordance with the decision of the Fri- 
mary Gourt 

Their Lordships do not find it necessary 
to refer at length to the transaction of Feb- 
ruary, 1875. Judge Ramsay in his judgment, 
after dealing with the case up to the point 
which their Lordships have now reached, 
and dealing with the acts of Barbeau, says : 
** I think that no unauthorized act of Mr. 
" Barbeau could alter the relations of the 
" two banks while he represented both. I 
" think, therefore, that while Mr. Barbean 
" was managing the Jacques-Cartier Bank, 
'* nothing has been proved to have taken 
" place which could alter the original oondi- 
'' tion of the transaction, which, on its face, 
" was a loan to Mr. Gott6 personally." In 
those observations of Judge Ramsay their 
Lordships concur. Then he goes on : '* But 
** the appellant has another line of defence 
" which presents a question of greater deli- 
" cacy, upon which the judgment of this 
** court definitely turns. The account was 
" transferred in the books of the Jacques 
" Cartier Bank on the 23rd of June, 1875, at 
" latest on the 29th of July it was altered in 
" the pass-book. In September, 1875, Mr. 
" Barbeau ceased to have any authority in 
" the Banque Jacques-Gartier. Its affairs 
** were, in December, transferred to a new, 
<' and it must be presumed, a vigorous ad- 
** ministration, yet it was not till the 5th of 
'* August following that they repudiated the 
'' debt entered in their books on the 23rd of 
" June of the previous year. Admitting to 
'* the fullest extent that Mr. Barbeau's posi- 
" tion in the Banque Jacques-Gartier, so 
** long as he remained there, was a disturb- 
" ing element in estimating the presumption 



THE LEGAL NEWS. 



69 



*' of acqnieBoenoe in a transaction entirely in 
" favoor of the Banque d'Epargne, bow can 
** we account for the silence of the adminis- 
" tration dnring more than nine months ? " 
Accordingly the learned judge proceeds to 
determine the case against the present 
appellants on the ground of acquiescence as 
their Lordships understand his judgment, 
and upon that and that alone, that is to say, 
that by their silence for so lengthened a 
period, the directors of the Banque Jacques- 
Cartier had acquiesced in the change of the 
accounts, and in that very dubious and 
singular entry in the pass-book without any 
explanation. 

The old and debilitated, and what might 
be called the i>aralysed and negligent board 
that existed at the time that this bank 
stopped payment, is put aside, and a new 
and vigorous directorate is appointed, and 
an investigation ensues, and the real char- 
acter of the transactions is ascertained, that 
the loan of September, 1873, was a loan to 
Cott^ on his personal security for his own 
purposes, and not for the benefit of the bank, 
save to this extent, that it enabled him to 
pay offer diminish his debt to the Banque 
Jacques- Cartier. Judge Ramsay puts it 
upon the doctrine of acquiescence or ratifi- 
cation, though it is difficult to say where 
acquiescence becomes ratification, but he 
fixes the period of acquiescence from the 
election of the new board to the time of the 
resolution and protest The new board • 
seems to have done its duty, as it appears to | 
their Lordships, with activity. There was a 
great deal of complication, and a great deal 
to be investigated. There were accounts 
running over a long perio ', so complicated 
by the entries of Barbeau, that the parties 
think it necessary to load the record with ! 
nearly 300 pages of accounts. Acquiescence 
and ratification must be founded on a full i 
knowledge of the ^ts, and further it must ' 
be in relation to a transaction which may be 
valid in itself and not illegal, and to which , 
efiect may be given as against the party by , 
his acquiescence in and adoption of the 
transaction. But this is not the character of 
the present case. Their Lordships are deal- 
ing with the assets of a company which, it is i 
to be borne in mind, had stopped payment, ! 



and everything done in the nature of ac- 
quiescence or relied upon as such is some- 
thing that occurred after that bank had 
stopped payment, and during the time when 
a struggle was being made by the new 
directorate to realize the assets of the bank 
for the payment of its real creditors and the 
protection of its shareholders. It is said that 
under such circumstances as these there can 
be acquiescence. But in what? Acquies- 
cence in the appropriation of the money of 
the shareholders to pay the debt due by 
Cott^ to the savings bank. 

Their Lordships are inclined to adopt 
entirely the aigument that such an acquies- 
cence, even if it had been proved, would be 
vltra vires of those representing the bank 
after its stoppage, when their duty and their 
business was to protect the shareholders, to 
pay the creditors, and to collect the assets of 
the bank for that purpose, and not for the 
purpose of paying the debt of Cott6, who was 
already a defaulter to the amount of $50,000. 

Mr. Normandy, in his argument at con- 
siderable length, rested upon the trans- 
actions of February, 1875. Statements were 
no doubt then made, but whether they were 
made to Judah or to Barbeau, or to others 
connected with the bank, does not appear to 
their Lordships to matter very much ; but it 
is alleged that there was Cott^'s statement 
that this was a transaction with the bank 
entered into for their benefit, and to raise 
money for their necessities. If such state- 
ments were made, their Lordships have no 
proof of the existence of those facts, and 
above all they have not the •lightest proof 
of the authority of Cott^ to take up this 
money for the bank, and clearly he had no 
authority whatever to pledge the securities 
of the bank for the debt that he himself 
owed. 

Entertaining these views, their Lordships 
do not think it necessary to go further 
into the det ils of the case. The real key- 
stone of the whole is the original transaction. 
Once its true character is ascertained, it 
appears to their Lordships that everything 
else follows. Their Lordships are therefore 
of opinion that Judge Mathieu took the true 
view of the case, and they are prepared to 
adopt his conclusions ; and they will there- 
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fore humbly advise Her Majesty to reverse 
the decision of the Court of Queen's Bench 
for Lower Canada^ and to reinstate the 
judgment of the Superior Court with costs. 

Their Lordships think that the appellants 
should have the costs of this appeal ; but on 
the taxation of the costs here they desire 
that their officer should have regard to the 
fact that the record has been cumbered with 
over 200 pages of accounts of no use what- 
ever on the appeal, and but one or two items 
of which have been read. If this most 
unnecessary expense was occasioned by the 
default of the appellants, they ought not to 
have the costs thus occasioned. 

Judgment reversed. 

Sir Horace Davey, Q.C., and Madeod Ful' 
larUm, counsel for appellants- 

C. IT. Andersont Q, C, and Normandy^ 
counsel for respondents. 



SUPERIOR COURT--MONTREAL* 

Conviction under the Indian Act^ R-S. cap. 43— 
Appeal — Procedure ^Informer or prosecutor, 
Hbld :— 1. That the sections of the Sum- 
mary Convictions Act 2 R.8., c. 178, relating to 
appeals, are applicable to convictions under 
the Indian Act, 1 B. S., c. 43. 

2. That except as to objections upon the 
fiaceof the record, the respondent ought to 
begin. 

3. That an exception contained in the 
clause enacting the offence ought to be nega^ 
tived, but if it be in a subsequent clause or 
section it is matter for defence and need not 
be negatived ; but this would not necessarily 
make the conviction illegal (2 R. 8. c 108, 
sec 88). 

4. That in the circumstances of this case, 
Montour (the Indian to whom liquor was 
supplied) was a witness other than the in- 
former or proaeGaioT— Ex parte Lefort & Dugas 
et al, Davidson, J.. Dec. 19, 1887. 

Master and Servant — Accident the result of 

dangers inherent to the employment — Re" 

sponsibility. j 

Held : — That an employer, who is not i 

guilty of negligence, is not responsible for 

loss suffered by an accident to his workman, I 

— — i 

* To appear in Montreal Law Reports, 3 S. C. i 



which is the result of dangers inherent to 
the trade or employment, and of whidi the 
workman was aware when be voluntarily 
assumed the employment And so it was 
held, that master roofers were notreapon- 
sible for the death of an apprentice, aged 16, 
who fell from a platform while engaged in 
his employment, where it appeared that the 
apprentice was aware of the danger of the 
work, was fitted to engage in it, and the em- 
ployers were wholly free from negligence or 
&ult in respect of the platform, tackle, or 
method of work. — Lavoie v. Drapeau, David- 
son, J., Dec. 28, 1887. 

G C. 2G86— Donation of real estaie^Resfiitnt' 
tion of sale by donor to third party before 
registration of donation — Rights cf donee-- 
Nidlity of deed invoked by answer to plea. 

Held:— 1. The notice received or know- 
ledge acquired of an unregistered right be- 
longing to a third party and subject to regit- 
tration, cannot prejudice the rights of a sub- 
sequent purehaser for valuable consideration 
whose title has been duly registered, excef^ 
when such title is derived from an insolvent 
trader ;— CG. 2085. The mere fact that the 
subsequent purchaser was cognizant of tiw 
prior unregistered deed, without evidence of 
fraudulent collusion between him and the 
vendor, does not affect his rights. — ^And so, 
where F. made a donation of real estate to 
C, and in the following year, for valuable 
consideration, sold the eame property to &> 
and the subsequent deed was registered prior 
to the registration of the deed of donation, 
and (in the opinion of the majority of the 
Court) there was no fraudulent collusion be- 
tween F. and S., the second aoqutrewr, it was 
held that C. could not maintain a petitory 
action against S. founded upon the deed of 
donation, though S. had knowledge of the 
prior deed. 

2. A deed attacked as made in fraud of a 
creditor cannot be annulled by the Court on 
a pleading, e.y., a special answer to plea, if 
the conclusions of the pleading do not ask 
that the nullity of the deed and radiation of 
the registration be pronounced by the Court 
— Charlehois v. Saxwi, in Review, Taschereau, 
Mathieu, Davidson, JJ., (Mathieu, J. din.), 
Dec. 30, 1887. 
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Street RaSway Company — CongtmcHon of 
Charter <md Municipal By-laiJOB^RepairB 
to itreeta — New pavements — lAabUUy of 
Company to contribute tocoet of permanent 
improvements. 

Held: — That a street railway company, 
authorized by their charter to construct and 
maintain a railway upon a certain street, are 
not liable, under a municipal by-law requir* 
ing the company ''to keep the roadway 
" between their rails, and twelve inches on 
" each ride thereof) paved, macadamized or 
" graveled as the case may be, so as to suit 
" the kind of paving used in the streets 
"through which their lines run," to con- 
tribute to the cost of a new pavement laid 
down by the city over the street in question, 
indndinfc the portion that the company 
were bound to keep in order. 

2. That the laying of new pavements, like 
the making of the street itself, is a perman- 
ent improvement, which is solely at the 
chaige of the city, and to which the com- 
pany are not bound to contribute. 

3. That the company are only bound to 
keep their tracks and the specified portion 
of the roadway in good condition, and to 
make all necessary repairs thereto ; but are 
not bound to perform work altering the 
form or nature of the roadway and of the 
paving of the streets.— Ctty of Montreal v. 
Montreal Street Railway Co., Wurtele, J., Nov. 
10, 1887. 



DECISIONS AT QUEBEC* 
Commer^nt^FaiUite— Caution, 
Jugif 1. Que le forgeron que four nit le fer 
qu'il forge est un commergant 

2. Que rinhabilit^ & payer une dette par^ 
ticnlidre n'est pas, pour un commergant, 
r^tat de faillite, qui n'existe, aux termes du 
No. 28 de rartide 17 du Code Civil, que 
lorsqu'il a oess^ ses paiements en g^n^raL 

3. Que I'indemnit^, que pent exiger la 
caution d'nn d^biteur en faillite, ne lui 
permet pas d'opposer la dette qu'elle a cau- 
tionn^ en compensation ou extinction de sa 
dette an faiUi.— i$irot« v. Beaulieu, en re- 
vision, Stuart, J. C, Casault et Caron, JJ., 
31 mai 1887. 

"^13Q.L.R. 



Assurance contre le feu — Condition — Seeonde 
assurance, 

Jugi, 1. Qne Fadmission faite par un 
assur^ dans sa declaration asserment^e de 
perte, que la chose assurSe par la police 
contenant la condition de ne pas assurer a, 
de fait, M assur^e dans une autre oom- 
pagnie, ne constitue pas une preuve sufiSsante 
de violation de cette condition. 

2. Qu'une seeonde assurance & une com- 
pagnie de maavaise reputation et qui n'a pas 
de licence du gouvemement federali n'est 
pas une infraction & la condition de ne pas 
assurer ailleurs, et cela, quand m^roe I'assure 
aurait cm cette oompagnie exoellente.— 
National Ins, Co. <k Rousseau, en appel, 
Dorion, J.Ci Tessier, Cross, Baby, Church, 
JJ., 4 mai 1887. 

Oarantie -^Eesponsahiliti entre crSanciers, 
Jugi, 1. Que dans la presente cause, lee 
appelants etaient non seulement les syndics, 
mais aussi interesses comme cr^anciers, & la 
liquidation des affaires de N. Tetu & Cie. 

2. Que la responsabilite des cieanciers 
interesses ft la dite liquidation ne se r^le 
pas d'aprte Tarticle 1726 du Code Civil, mais 
d'aprte les articles 1117 et 1118, qui d^cr^tent 
que I'obligation conjointe et solidaire de 
pluBieurs debiteurs se divise de droit 
eutr'eux, et que si Tun d'eux a paye une 
pareille dette, il ne pent recouvrer de ses co- 
debiteun que leur part proportionnelle. 

3. Que les appelants, demandeurs en gar- 
antie, n'ont pas de recours solidaire centre 
les creanciers pour se faire indemniser des 
condamnations qui pourraient etre pro- 
noncees centre eux. — Chinic et ol, S Ross et 
al., en appel, Dorion, J.C., Cross, Baby, 
Cimon, Pelletier, JJ., 6 oct 1887. 

RSponses aux articulations de fails — D^aui — 
jFVaw. 

Jug^i Que lorsqu'il a ete permis & une 
partie de produire des r^ponses aux articu- 
lations de faits aprds Pexpi ration des deiais 
fixes {Mir la loi, et m^me apr^ rinscription 
au merite, cette partie ne sera tenue de 
payer que les frais causes par son defaut de 
produire en temps utile les dites reponses, et 
que la partie adverse ne pourra mettre de 
c6te la preuve par elle dejft faite et recom- 
mence r son enquete, mais qu'elle ne pourra 
qu'ajouter ft sa preuve si elle a de nouveaux 
temoins ft fairs entendre.— iamftert v. Dudos, 
C.S, Stuart, J.C, mai 1886. 
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Prescription. 
Jugi, Que la reconnaissance pure et simple 
d'nne dette suffit pour interrompre la pre- 
scription (^ui n'est pas acquise, mais que, 
pour valoir comme renonciation ft celle 
acquisO) cette reconnaissance doit dtre dans 
des termes qui Univalent ft une promesse de 
payer.— (7r*u/tn€« v. Gingras, G8., Casault, J., 
22juinl887. 



Frais PriviUgiis, 
Jupi, Que les frais de d^ense ne sont nas 
privilegi^s et ne peuvent pas €tre acoordea, 
par pr^f^rence, sur le produit des bicus 
saisis et yendus en execution du jugement les 
octroy ant. — LangliAa v. Corporation de Mont- 
migny, en revision, Casault, Caron, Andrews, 
J J., (Caron, J., dies.,) 30 sept 1887. 



SodSti Commerciale — Preuve, 
Jugif 2. Que la preuve verbale produite pour 
prouver I'existence d'une soci^t^ entre les 
intim^s est ill^galeetinsuffisante. 

2. Que le bail par Jequel il est Btipul6 que 
le loyer sera une part des benefices prove- 
nant de Tindustrie du locataire, ne constitne 
pas une soci^t^ entre lui et son locateur. — 
rtljoutaine <k Barrie, en appel, Dorion, J.C., 
Tessier, Cross, Baby, Church, JJ., 8 octobre 
1887. 

Opposition d jugement — Affidavit — Waiver, 
Jugi, 1. Que le Statut 46 Vict., ch. 26, s. 4, 
laisse ft la discretion du juge rappreciation 
de la suffisance des raisons donnees dans un 
affidavit ft Tappui d'une opposition ft juge- 
ment, et qu'il n'y a pas de formule sacrsr 
meiitelle ft cette fin. 

2. Que I'opposition ft jugement ne pent 
§tre regue sans la permission pr6alable du 
juge. 

3. Que dans le cas actuel, il y a eu renon- 
ciation (waiver) par le demandeur d'invo- 
quer cette objection parcequ'il a contests 
ropposition au m6rite. 

4. Qu'il n'est pas n^cessaire que Paffidavit 
soit assermente par Toppopant lui-meme.— 
Cridit'Foncier v. Dubordf C.S., Larue, J., oct. 
1887. 



Damages — Prescription of action against City 
Corporation — Costs, 
Held, 1. That any action against the cor- 
poration of a city or town for damages arising 
from their neglect or default to keep in 
repair any of its roads, streets or highways, 
must be brought within three months after 
such damages have been sustained, and that 
thereafter such action is absolutely barred 
and prescribed in virtue of sec. 4, ch. 85, 
CS.C. 



2. That in the present case, the actiaD is 
dismissed without costs, inasmudi as the 
defendants ought to have taken advanta-^e 
of the limitation of plaintiff's right of action 
without taking issue on the facts and merits 
of the demand. — Corporation of Quebec it* 
Howe, in appeal, Dorion, C.J., Cross, BaJ[)y, 
Church, J J., Oct 8, 1887- 



NanHBsemenl--Cessum—Ri9oluHon. 
Jugi, 1. Qu'une dette active peat etre 
donn^ en nantfssement 

2. Que les stipulations que le cessionnairB 
I)Ourra retirer la dette transport^ oomme 
garantie collat^rale, et que celle-ci est c^^ 
et abandonn^ avec tons les droits, actions, 
privileges et hypoth^uee dn c^dant, qui 
promet la fournir et faire valoir, op^rent 
une d^^ation complete de la dette en laveur 
du cessionnaire. 

3. Que la r6solution consensuelle de la 
vente et la remise de la totality de la pro- 
pri^t^ au cr^ancier qui les a stipul^eSt mais 
qui avait, auparavaut, transports partie da 
prix, ne dechar^e pas I'acquSreur, qui a con- 
senti la resolution, de robligation de payer 
les autres parties dn prix ft ceux des cessioD- 
naires ddment saisis qui n'y out pa^ donn^ 
leur consentement. — Leonard v. SL Amaud, 
en revision, Stuart, J.C., Casault, Caron, JJ., 
30 oct lb87. 



INSOLVENT NOTICES, ETC, 

Quebec Oflfeial OaaetU, March Z, 

Judicial Abandonmenii, 

Louis S. Clayton, saloon-keeper, Montreal, Febw 21. 

Pierre Martin, trader, Laprairie, Feb. 24. 

J. B. Protean, miller, St. Thomas Montmagny, Feb. 

Adh6nnarPar^. trader, Lachine, Feb. 21. 
Joseph Hobitaille, trader, Sorel. 

Curf^ton oppoinied. 

Re Joseph B^rard.— C. Desmartean, Montreal, cura- 
tor. Feb. &. 

He Brault & Gendron.— G. Besmarteaa, Montreal, 
curator, March 1. 

/fe Cr^eau & DuTal. — P. E. Paoneton, Three 
RiverSj, July '.5, 1887. 

Re Chs. Cyr, Garleton.--J. & B. Letellier, Qoebec, 
curator Feb. 18. 

Re George Gngnon, St Booh. — J. MoD. Hains. 
Montreal, curator, Feb. 24. 

Re Napol^n I^voie, Levis.— H. A. Bedard, Qnebee, 
curator- 

Re Alexander Maranda, farmer, formerly of Ste. 
Rosalie.— Jules St. Germain, N. P., St. Hyaoxnthe, 
curator, Feb. 20. 

Re W. W. Morency— Kent A Tnrootte, Montreal. 
Joint curator, Feb. 27. 

Re Adhemar Par^, Lachine. — Kent k Tnrootte, 
Montreal, joint curator. March 1. 

Re Ranger & Gamache, Vandreni!.— Kent A Tnr- 
ootte, Montreal, joint curator, March 1. 

Re A. E. Trudel & Co.— H. A. Bernard, Montreal, 
curator, Feb. 28. 

Dividend, 
Re William Pringle. — Dividend, W. C Simpson. 
Quebec, curator. 

Separation an to property, 
Marie Bmma Gironx vs. Joseph Napoleon TaiUefer, 
trader, town of St. Henri, Feb. 28. 
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In LangUns v. Corporation of Mofntminy^ 
13 Q. L. R. 302, 11 L^. News, 72, the 
Court of Review, at Quebec, declined to be 
bound by the decision of the Court of Queen's 
Bench in Tan^ey dc Beihune, M. L. R., 1 Q. B. 
28, in regard to privileged costs, and ruled in 
a contrary sense. The inconvenience of such 
a course is all the more striking, inasmuch as 
the decision in Review, confirming the deci- 
sion of the original Court, is not susceptible of 
appeal. Casault, J., observed :— " Cette con- 
clusion est contraire & celle sus-cit^ de la Cour 
du Banc de la Reine, dans la cause de Tansey 
& Bethune et aL Mais notre confirmation du 
jugement le fait final et sans appel ; et je ne 
CTois pas, comme je Tai d^jft dit dans une 
cause de Boas et al. v. Talbot^ que, parceque 
un tribunal interm^iaire d'appel a exprim6 
une opinion oppos^e, et la majority des juges 
la composant a rendu une decision contraire, 
nous devons sacrifier notre opinion, pour pro- 
noncer mauvais et Tinfirmer, un jugement 
que nous croyons bon et devoir ^tre confirm^. 
Comme un juge, qui n'est plus et qui appar- 
tenait k la Cour du Banc de la Reine, atrouv^ 
mauvais (Demers 6: Oermain, 12 Q. L. R 292) 
que oe qu'il appelait la jurisprudence de cette 
Cour n'eut pas 6t6 adopts par la Cour de re- 
vision de ce district sur un point que le Con- 
seil Priv6 n'avait pas approuv6, je crois devoir 
ajouter qu'il n'y a que les d^isions des tribu- 
naux d^appel en dernier ressort qui d^termi- 
nent la jurisprudence. Ceux qui, quoique 
d'appel, ne sont que de ressort interm^diaire, 
qulls Solent le second on le troisi^me, n'obli- 
gent pas et ne relent d^finitivement rien. 
La question qu'ils ont tranch^e dans un sens 
est encore k d^battre, et pent T^tre dans un 
autre par un tribunal infgrieur. La position 
de la Cour du Banc de la Relne n'est pae, sous 
ce rapport, diff6rente de celle de la Cour Su- 
p^rieure si^eant en revision. Leurs d^i- 
sions n'ont que I'autorit^ qu'entralnent la 
science et rexp6rienoe des juges qui y con- 
courent, et les motifs sur lesquels ils les ap- 
puient" 



Whatever may be thought of some of Mr. 
Joel P. Bishop's eccentricities, his papers are 
always suggestive and very readable. In 
these particulars his address on the common 
law as a system of reasoning, which appears 
in the January-February number of the 
American Law Beview^ excels, and may be 
perused with advantage. We give a portion 
of it in the present issue. Some of Mr. 
Bishop's propositions appear to us rather 
weak. For example, if no abstract doctrine 
can ever be settled by judicial decisions, it is 
difficult to see how ** jurist work " can be ac- 
cepted or approved by the courts so as to 
determine what are " the embodied principles 
of the common law." 



THE LATE MB, JUSTICE MACKA Y. 

Death has come, of late, in the maiority of 
instances, to judges and lawyers while ao 
tively engaged in the discharge of their 
duties. The decease of Mr- Justice Mackay, 
who passed away on the 23rd of February, is 
one of the exceptions. He retired firom the 
bench about five years ago. We printed at 
the time (5 Leg. News, 337) what Mr. Justice 
Torrance jocularly described as his '' oraison 
fun^bre," but some further notice may be 
added on the present occasion. 

Mr. Justice Mackay was bom in Montreal 
in 1816, and was admitted to the practice of 
the profession in 1837. He is said to have 
taken an active part on the loyalist side in 
the troubles of 1837-8. In 1856 he was ap- 
pointed a commissioner for the consolidation 
of the Statutes. While at the bar he was not 
subjected to the pressure of businefis which 
some lawyers have now to encounter. Legal 
affairs were then conducted in a more lei- 
surely fashion. One clerk usually sufficed 
for even the most prominent firms. Mr. 
Mackay, though not gifted with eloquence, 
was characterized by a dignified bearing, and 
an earnest desire to get to the bottom facts of 
his cases- His partner was Mr. Austin, now 
Chief Justice of the Bahamas. The late judge 
was always of a studious habit, and an om- 
nivorous reader of everything relating to his 
chosen profession. 

In 1868, he was raised to the bench at the 
same time as the late Mr. Justice Torrance- 
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On the bench he displayed considerable 
yigonr of mind, united with an almost fever- 
ish eagerness to keep pace with the business 
brought before him. In the delivery of judg- 
ments he displayed an impetuosity which led 
the late Mr. Ritchie to plajriully style him 
the "Aurora Borealis." Withal, he conti- 
nued to be a close student and a prodigious 
reader, and his judgments were not rendered 
without anxious consideration. 

The learned judge had some foibles, inno- 
cent enough, which sometimes afforded 
amusement to the bar. One of these was 
the use which he made of scraps of paper. 
As he read through a case, he jotted down 
his impressions and conclusions on anything 
which came in his way — comers torn from 
sheets of foolscap, envelopes, even the backs 
of visiting cards, were pressed into service, 
iuid were afterwards pieced together, or fas- 
tened with a pin, and did duty as notes of 
judgment. This characteristic was also hit 
off by the late Mr. Ritchie, who dubbed him 
" scrap iron." His diction, though scholarly, 
was likewise peculiar, and his letters to jour- 
nals, in which he was fond of indulging on all 
sorts of subjects, more especially after his re- 
tirement from the bench, could always be 
detected by those acquainted with the oddi- 
ties of his style. 

These were petty eccentricities, hardly wor- 
thy of mention except to complete the por- 
trait of the man. In essentials, Mr. Justice 
Mackay was actuated by an exalted sense of 
honor, a high regard for the dignity of the 
Bench, and an abhorrence of all dubious prac- 
tices. His opinions were usually sound, and 
dictated by an ample knowledge of the sub- 
ject, as well as a profound insight into human 
nature. In his retirement from the judicial 
office, a rock upon which abler men are some- 
times shipwrecked, he was unusually fortu- 
nate. Fond of art, fond of literature, fond of 
travel, keenly interested in public affairs, the 
five years of leisure and seclusion were 
among the happiest of his life. He even re- 
tained a lively interest in the law, and in ju- 
dicial decisions, which, we think, is some- 
what unusual on the part of retired judges. 
His own ample library was generously pre- 
sented to McGill University; but he con- 
tinued to receive the new issues of legal 



publications, and worked sedulously npoQ a 
treatise on the law of fire insurance, a subject 
of deep interest to him, but the results of his 
labours he seems to have abstained from pro- 
ducing. He was always a diligent reader of 
the Time» Law Reports, and was in the habit, 
for some years back, of nending to us clip- 
pings of such matters in these reports as be 
deemed of interest Even while travelling be 
did not cease to readi and it was no unoommon 
thing to find in the mail from England a lit- 
tle packet of clippings addressed to the editor 
of the Legal Newi, His health was usually 
excellent Before his retirement he had an 
attack of vertigo, after having been engaged 
for many days in a keenly contested election 
case. The attack came on suddenly while 
he was walking out He fell, and was so 
badly disfigured that his own servant, when 
he was carried to his residence, failed io 
recognize him. A return of this ailment cost 
him his life. He had left his house in the 
evening to go a short distance, and perceiving 
the symptoms of an attack, sat down in the 
snow, until he had somewhat recovered, and 
was able to return home. But the chill 
brought on congestion of the lungs, under 
which he sank, after about a fortnights ill- 
ness. Apart from this weakness, his health 
was very good, and as President of the Art As- 
sociation and in other ways he kept himself 
in constant activity. In private his relati<Mi8 
were honorable and happy, and his life with- 
out stain or reproach. The disai^iearanoe of 
his tall figure and dignified presence leaves 
another blank, besides those which we have 
too often had to lament during the past few 
years. 

CIRCUIT COURT. 

Montreal, March 5, 1888. 
Bffore DoHBBTY, J» 

FOUCHON V. OnTABIO & QUEBBC RAILWAY Co. 

Railway Company— Neglect to fence-^Damagat. 

Hbld :— 1. Tliat Section 13 of the RaUway Act 
respecting the responsibility of a Railway 
Company for damage done to cattle thrxmgk 
neglect of the Company to fence its /iae, 
only applies to proprietors owning property 
abutting on or crossed by the railway line, 
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whose oaUJU are injured through the neglect 
to fence in conformity to this section of the 
EaUtoay Ad. 

2. That in such case a railway company is only 

responsible for damage done to cattle on its 
railway by its trains or engines, and is 
not liable for accidents happening on an- 
other line of railway running parallel and 
contiguous to its line, even tJiough the fencing 
of the first line might have prevented the a/xi- 
dent 

3. That the damages contemplated by this section 

are aetwd damages, and the expense and 
trouble a proprietor ofcatde incurs in herd' 
ing his cattle b^ore the accident, to prevent 
their escaping on to the railway line, on ac- 
count of absence offmces, is not a damage 
that can be recovered from the Railway Cum' 
pany in a case such as ihepresenL 
The action was taken to recover $95, Ist, 
$45 for a cow killed ; 2nd, $50 for damages on 
account of non-erection of fences, the plaintiff 
alleging that he incurred this expense and 
damage in being obliged to herd his cattle 
to avoid accidents on the railway crossing 
his property. 

The facts, as proved at the enquite, estab- 
lished that the defendant's line of railway 
crosses Isle Perrot, and that the Grank Trunk 
track runs parallel with that of the defend- 
ants; the property of both railways being 
contiguous or near to each other for a short 
distance at this point ; that the plaintiff owns 
an island which is separated from Isle Perrot 
by a creek, and that between this creek and 
defendants' railway are two properties,, one 
belonging to Stocker, and the other belonging 
to the defendants, which was acquired from 
Stocker previous to the accident, both of these 
properties lying alongside of the defendants' 
right of way* and being divided by a public 
road which crosses the two railways by 
means of an ordinary highway crossing, and 
that further west the two railways cross the 
plaintiff's island; that on the day of the ac- 
cident a cow belonging to the plaintiff escaped 
from the island, cr-maing the creek on to 
Stocker's property, and was driven back to 
the island by his wife, and recrossed the 
creek, making its way from Stocker's prop- 
erty on to the public road, then strayed as 
far as the public crossing, and crossed the 



two railway properties through the absence 
of fences dividing the defendants' right of 
way from the piece of land they own adjoin- 
iuK their right of way, and through the want 
of a fence dividing the lands of the two rail- 
way companies ; that the cow was struck and 
killed on the Grand Trunk line, and was 
found lying on their property immediately af- 
ter the accident ; that the defendants' line was 
in process of construction and* was not fenced 
at the point where the animal got on the track, 
nor was it fenced where the railway crosses 
the island a little further west of the public 
road crossing; that the plaintiff had gone to 
considerable trouble and expense to protect 
his cattle from getting on to the defendants' 
railway line at the point where the railway 
crossed the island west of the public crossing, 
and had verbally notified one of the engineers 
of the company to fence the line previous to 
the accident. 

On behalf of the plaintiff it was contended 
that the Railway Company were responsible, 
as not having complied with the municipal 
law in connection with fencing their property, 
and that had they fenced their roadway and 
the piece of land they owned alongside of it 
the accident would not have occurred ; that 
the plaintiff having notified the company's 
ofiicials to fence their railway before the ac- 
cident occurred, they had been put in default, 
and the railway was therefore responsible 
for the accident occasioned through their 
neglect to comply with the municipal law, 
and with the section of the Railway Act re^ 
quiring railways to fence their property. 

On the question of damages the plaintiff 
contended that after having been put in de- 
fault the defendants were responsible for the 
expense and trouble the plaintiff had expe- 
rienced in herding his cattle, in order to pre- 
vent them getting on to the railway track, 
where it crossed his island west of the public 
crossing. 

The defendants on the other hand con- 
tended that although the fences were not 
constructed, either at the point where the 
animal got on to the track or at the point 
where the track crosses the island as above 
mentioned, at the time of the accident, yet 
they were not liable for the value of the 
animal killed, as Section 13 of the Railway 
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Act only makes them responsible for acci- 
dents to cattle belonging to tbe occupant of 
tbe land in respect of which such fences have 
not been made, and the plaintiff is not an 
owner of projperty contiguous to the railway 
line; that the animal not having escaped 
from its owner's property on to the railway 
through the neglect of the company to fence 
as against its owner, the section of the Rail- 
way Act did not apply, especially as by the 
proof it was shown that the animal was at 
laiige and straying before it got on to the rail- 
way track. It was also argued that the de- 
fendants were not liable for accidents that 
happened on the Grand Trunk line. On the 
question of damages, the pretension of the 
defendants was that the measure of damages 
contemplated by the section of the Railway 
Act above cited, was the value of the animal 
killed or injured by its trains or engines, and 
that the Act did not apply to such damage as 
plaititiff sought to recover. 

The Court considered that the plaintiff 
had failed to make good his action and to 
bring his claim for dams^es within the pro- 
visions of the law in that behalf, and that 
defendants had est8ft)lished their defence 
both in law and fact, and dismissed plaintiff's 
action with costs. 
F, X. Archambatdl, Q.C., for plaintiff. 
F, E. Meredith for defendant 
(r. t. h.) 



THE COMMON LAW AS A SYSTEM OF 
REASONING, — HOW AND WHY 
ESSENTIAL TO GOOD GOVERN- 
MENT; WHAT ITS PERILS, AND 
HOW AVERTED. 

[Amerioon Law Renew.] 
The subject is too vast for a full treatment 
But I do not forget that 1 am addressing 
gentlemen accustomed to thinking and rea- 
soning, therefore capable of supplying for 
themselves my omissiona 

Your familiarity with the common law 
renders needless any defining of it by me. 
But, looking at it as a system of reasoning, 
let me set it for a moment before you beside 
the civil law. 

During the ages of Roman prosperity and 
glory, the civil law grew up as a system of 



reason. It had, to employ our common law 
forms of expression, its statutes and mlea of 
court ; and it had the writings of its jurists, 
corresponding to our treatises and commen- 
taries. It lacked those masses of judicial 
decisions which overwhelm and almost crush 
out our reason. On the other hand, its jurists 
were real jurists, and not the sort of men, or 
theirs the sort of labor, whence have pro- 
ceeded the greater number of our law treat- 
ises. And, beginning with no more anthor- 
ity than we accord to the books of our young 
lawyers seeking practice, and of our older 
ones who never had the capacity to acquire 
practice, they rose by their own merits to be 
the authority, and nearly the only authority 
except legislative. Thus the Roman law be- 
came a system of reasoning, as such, differ- 
ing from ours in little else than the form of 
its growth and development And as in the 
countries governed by the common law, so in 
those governed by the Roman, the statesmen 
and legislators were largely lawyers ; that is, 
they were persons accustomed to reasoning 
upon legal, or governmental, things. 

In the economy of human life and associa- 
tion, we have, as the fairest gifts of God, 
love, religion and reason. I need not say 
that the last is the greatest, for it includes 
the other two. Where reason, pure and per- 
fect, prevails, all other good dwells ; and the 
place whence it is banished is, whether in 
this world or the next, hell. ** Let us reason 
together" is the command of Him from 
whom both we and reason proceeded. There 
is false reasoning ; but true reasoning conducts 
to all light, to all prosperity, to all happiness. 
Thus the affairs of Rome were controlled by 
men who, however lacking in many things, 
were accustomed to reasoning, and to the 
sort of reasoning by which alone the people 
could be well governed. And thus Rome 
grew and prospered, until she embraced the 
entire civilized world. Nor, while this rea- 
son remained with her, could she be over^ 
thrown. But, aft»r many years, the eternal 
longing and sighing for laziness, the same 
which has wrought immense mischief in our 
jurisprudence, and which now threatens to 
destroy it, prevailed. Justinian, whom it is 
the fashion with us to adore, finished Uie 
work of mischief. In connection with what 
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we should term revising the statutes, doubt- 
less an excellent undertaking, he collected 
what he chose to preserve of the writings of 
the jurists, altered the extracts as far as the 
new purpose required, and consigned all the 
remainder to eternal oblivion. Having done 
this, he shut down the gate, as far as he 
could, forever upon reason. Cyf necessity, the 
ship of state, " which, though so srreat, and 
driven of fierce winds/' had theretofore been 
kept from foundering by the ''very small 
helm " of reason, went down, and Rome and 
the world were overwhelmed by centuries of 
darkness and woe. 

Let me anticipate my argument by re- 
minding you that the world presents 
now an exact parallel to this. There 
is a little island ujwn which the angel of 
light as she flew over it dropped a spark. 
Spuming Justinian's folly, she accepted rea- 
son, named it the common law, and rose to 
a power and glory which mock the very 
brightest of Roman dreams. Her navies 
rule the seas, her colonies watch the sun in 
all his course around the world, her glory 
threw off in one of her flights these United 
States of America. Bat the longing of lazi- 
ness has of late taken possession of her. And 
she threatens to substitute acts of Parliament 
for all her common law of reason ; and make 
it possible for sluggards and fools to practice 
at her bar and preside in her courts. If she 
does it, it requires no gift of prophecy to 
foresee that her encompassing seas will weep 
upon the dripping rocks around that little 
island a more mournful requiem to her en- 
tombed empire than was ever before sung 
over fallen greatness and glory. 

FkUosophy of the common law^ 

Returning now to our own law, let us ap- 
proach the more practical parts of the sub- 
ject through a preliminary inquiry into the 
less obvious nature of that reason whence the 
palpable proceeds. In other words, employ- 
iuK an expression which may sound a little 
mystical, while it is not so in truth, let us 
call up to our comprehension the invisible 
innermost, or soul, of what the outward sight 
discerns as the body of the common law. 

We see around us a universe, upon every 
part of which the Creator has made the im- 



press of law. This earth wheels onward 
upon its axis in obedience to a law which 
man has been able to discover. But if you 
ascend the highest tower or mountain-peak, 
and in the loudest voice ask the earth why it 
moves thus, it can give you no answer. It 
does not know. In the earlier ages man did 
not know. Yet from the beginning it moved 
as it does now. Go to the seas and ask the 
fishes why their habits are as they arO} — ask 
the codfish why he feeds upon the bottom, 
and the mackerel why he gets his food at the 
top and moves in schools, — ask any question 
of any fish and you get no answer. Yet 
there is not a fish that does not move in ex- 
act obedience to the laws which the Maker 
has impressed on its nature. Consult the 
birds and the beasts, and the same facts re- 
veal themselves. Consult man, and the re- 
sult is not essentially different. He has a 
partially dormant and partially active power 
of reason. Feebly, and as in the twilight, he 
distinguishes between right and wrong. Yet 
God has impressed upon him his particular 
nature, the same as upon the beasts, upon 
the birds, upon the fishes, and upon the phy- 
sical earth. Ask the child why he claims a 
thing that has been given him as " mine," 
and feels wronged and cries if his right is 
denied, and he cannot tell you. His nature 
teaches him that it is so, yet his efforts at 
reasoning upon the question are as futile as 
those of the fish. 

Following instinct, or conscience, or what- 
ever else we call it, — in other words, moved 
by impulses from the nature given by God to 
man— ho, while living as all must in society, 
establishes various customs and usages. Af- 
ter they become universal the court takes 
judicial cognizance of them as law. When 
statutes are enacted it takes the like cogni- 
zance of them also. But it does not stop 
here. It notices in the same way opinions 
which have become universal and uniform, 
the teachings of science when so diffused as 
to be known by all men, and whatever is 
understood of the nature of man and of the 
relations of society. Especially it takes judi- 
cial cognizance of reason, and of the fact that 
directly or indirectly it is the highest guide 
of man. It thus becomes the highest guide 
of the courts so that our law is denominated 
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a "system of reason." It accepts judicial 
decisions as guides for future cases, because 
reason teaches the importance of stability 
and uniformity. 

But the facts of human life, while to the 
casual eye repeating themselves, are, when 
looked at more minutely; seen to be ever- 
changing. They resemble the growths of the 
physical earth. To the eye just opening a 
tree is a tree, and all trees arealika Looked 
at more carefully, the trees appear in great 
varieties. We have the oak, the beech, the 
sycamore, and so on through a very long list 
All differ. Looking more minutely at the 
oak, we find in all the world no two trunks, 
no two limbs, no two leaves, no two speci- 
mens of the fruit, exactly alike. And it is 
so with all the other trees throughout the 
world. No two leaves, no two of anything 
else, were ever discovered precisely identical 
in form and appearance. 

It sometimes happens that the facts which 
are presented to the prac^tioner or court are 
the same which have transpired and have 
been passed upon before. But this can be 
only when the parties have dropped out some- 
thing from their recital because of an instinc- 
tive feeling that it is unimportant In truth, 
no two sets of facts were ever absolutely 
identical. 

Now, for a court to decide a question differ- 
ing from what has gone before, it must take 
cognizance of the law engraved, not by man, 
but by God, on the nature of man. In other 
words, it must take cognizance of what our 
predecessors have named the unwritten law, 
or common law. This law has already been 
discovered by juridical wisdom to consist of 
a beautiful and harmonious something not 
palpable to the physical sight, yet to the 
understanding obvious and plain, called prin- 
ciples. And the only way in which it is pos- 
sible for one decision to be a guide to another 
involving facts in any degree differing is to 
trace the decision to its principle, and thence 
to pass downward to the new facts and in- 
quire whether or not they are within the 
same principle. This process is termed rea< 
soning. And because it is reasoning from 
things established in the law to those not yet 
established it is called legal reasoning, or the 
reasoning of the law,— in distinction, to quote 



the words of Coke, from "every man's rea- 
son." So that the reasoning of the law is a 
distinct thing from the personal reasoning of 
an individual judge or text-writer. Hoice, 
also) judicious judges and text-writeis do not 
in their work proceed on their mere indivi- 
dual reasoning, but upon the law's. 

We see, therefore, that, however the people 
who established a custom, or the legislative 
body that enacted a statute, or the ooart that 
pronounced a decision, omitted to reason 
about it, or reasoned wrongly, still the cus- 
tom, the statute, the decision, is deemed by 
the law to have proceeded on its just and 
true reason. And a knowledge of the law is 
simply and only a comprehension of such 
just and true reason. And what is termed 
the law's progress or growth consists, more 
than in anything else, in discoveries of its 
just and true reasons, and in correcting old 
mistakes as to them. 

How qucd^ far g(wemmmtal toorh. 

So that the practice or administration of 
the common law is a constant call upon the 
reasoning powers of those engaged therein, 
keeping them unremittingly active ; and es- 
pecially it compels an unceasing looking into 
those laws inherent in man and in society. 
wiUiout an understanding whereof no official 
person can properly discharge any goTem- 
mental function. 

In method and results the common-law 
lawyer resembles the scientist in nature. 
The latter, taking note of all natural phen- 
omena, classifies them ; and, looking down 
among them more deeply than the ordinary 
vision extends, discovers, and brings up to 
the view of his fellow-men, the laws, one by 
one as he is able to find them, on which the 
workings of Nature proceed. Aided by his 
labors those who provide for the physical 
wants are able to proceed intelligently ; as, 
to build a bridge which will not fall in the 
using, a house that will stand, a locomotive 
that will draw the train of cars. The scient- 
ist is thus constantly adding to our knowledge 
of what always existed, and the physical 
world of man is progressing. 

So it is under the common law. The law- 
yer, whether practitioner, judge, or writer, 
looking down among the numberless phen- 
omena of his science, — noting human actions, 
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and inveetigating the decisions of the tribu- 
nals upon them,— disoovera, one by one, the 
laws which always existed, though, it may 
be, never before understood, pertaining to the 
government of men in communities. The 
exigencies of practice constantly compel 
him to this, if he is a practitioner ; the duties 
of office compel him, if he is a judge. Thus, 
while the law does not in any proper sense 
grow, the knowledge of it is a constant growth 
of beauty and usefulness. And so men are 
taught governmental things ; the minds of 
those who administer the government are 
kept in training for their work ; and the 
superior prosperity of the common-law 
nations is naaintained and perpetuated. 

But let UB not be unjust in comparing the 
common-law nations with the others. Since 
the Justinian folly plunged the world into 
night, there appears to have been no attempt 
at its exact repetition, though more'or less has 
been done resembling it. And to-day those na- 
tions which are governed by the civil law take 
it rather from the reason which preceded Jus- 
tinian than from his attempted abolition of 
reason. And they have their jurists, while 
we have not ours except in imperfect sem- 
blances So that, should we abolish our 
common law of reason by merging it in codi- 
fication, as many among us seek to do, we 
should not be brought where continental 
Europe now is, but rather to that bath of 
night which Justinian prepared for her. 
[To be oontinued.J 



DISALLOWANCE, 



To the Bditor of the Legal Nkws : 

Sib,— In a communication which appears 
in a contemporary journal, F. W. C, dating 
from Winnipeg, says that I was wrong in 
the conviction I expressed in my communi- 
cation (10 Leg. News, p. 409), that the 
Dominion Government were bound to use 
every legal means in their power to give 
effect to their contract with the C. P. B. 
Company, confirmed by the Act 44 Vict, c. 
1, declaring that it should *' have effect as an 
Act of the Parliament of Canada." But I 
can find in his paper no reason for changing 
the opinion I then expressed, or the state- 
ment with which I concluded, that " therd is 



no doubt that Parliament by the said Act 
grants and intended to grant the twenty- 
year monopoly, and that it was part of the 
consideration for which the company under- 
took to make the railway, and made it ":— 
and if the line of the C. P. R., as defined in 
the Act 37 Vict, c. 14, passes, as I believe it 
does, through old Manitoba, it is clear that 
the monopoly clause applies to it. 

I will not take up your space in arguing 
the question as to the right of a Province, 
under the B. N. A. Act, to authorize the con- 
struction of a railway to the national bound- 
ary line. I expressed my doubt modestly, 
and gave my reasons for it Though I re- 
spect the judgment of the Chief Justice and 
Supreme Court of New Brunswick, in the 
case before them, I think they would not 
have given the same judgment in the case of 
a railway constructed in avowed contraven- 
tion of the expressed will and intention of 
Parliament, and of the contract it had ap- 
proved and confirmed as its Act If I am 
wrong in so thinking, my error does not 
affect my position that the promise and 
pledged faith of the Government and Parlia- 
ment of Canada must be kept Parliament 
would authorize the construction of a railway, 
if it permitted Ministers to allow it I 
earnestly wish that the monopoly com- 
plained of should cease, with the consent of 
the company on fair compensation to them, 
if thereby they sustain loss; and I have 
alwayi thought that every possible facility 
should be given to Manitoba and the North- 
West Territories in consideration of the dis- 
advantage at which they are placed by their 
very great distance from the sea-board, and 
have wished that the Finance Minister 
could see his way to some abatement in the 
duties on goods imported by sea for, and 
conveyed directly to them, from the port of 
entry, in consideration of the heavy expense 
of their transport. I thank F. W. C. for 
giving me the opportunity of saying this. 

G. W. W. 



PAYMENT OF CHEQUE ON FALSE 
ENDORSEMENT. 

That is a very interesting, and so far as we 
know, a novel question put by a correspon- 
dent in another column, concerning the pay- 
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ment of a bank cheque upon a false endorse- 
ment The exact question is, whether the 
payment by a bank of a cheque drawn upon 
up it, made payable by the drawer's mistake 
to a wrong order, but presented by a person 
of the exact name of the designated payee, 
will protect the bank- The Journal of Com- 
merce answers this in the negative, upon the 
ground that it has been decided that a pay- 
ment by a bank to a wrong person of the 
same name—" the wrong John Brown — 
will not protect the bank. Thi» was held in 
Graves v. American Exchange Bank, 17 N. Y. 
207. One judge dissented in that case, and 
it has been severely criticized by Mr. Morse 
in his work on Banking. We do not know 
that such a holding is wrong. The drawer 
or drawee must lose; the drawer was not at 
fault, and so, although it is hard on the 
drawee, he should lose. But that is not this 
case. This is not the case of a payment to 
« the wrong John Brown." The payment was 
to a person answering the drawer's written 
direction, although not answering his inten- 
tion. If the right man had endorsed the 
cheque in his proper name and presented it, 
he could not have got the money. How can 
the drawee dive into the mind of the drawer 
and ascertain his intention, especially when 
there is nothing to put him on his guard? 
Is not the drawer estopped by his mistake? 
We are inclined to think so, provided, of 
course, that there was no circumstance of 
suspicion nor anything calling for extraor- 
dinary inquiry. What more had the drawee 
a right to demand of the endorser than iden- 
tification as a man of the designated name? 
Supoose we mean to draw our cheque in 
favor of William B. Astor, but instead of that 
we draw it in favor of Chauncey M. Pepew ; 
will any one sav that the bank would not be 
justified in paying it to Depew, and that the 
bank rather than ourselves must get back 
the money from Depew ? We are inclmed to 
believe that it is a fair question of fact whe- 
ther the bank made sufficient and reasonable 
inquiry, and if it did, that the drawer and 
not the bank must suflfer the consequences 
of the drawer's mistake. The Graves c^e 
was put on the ground that title could not 
pass without endorsement according to the 
drawer's intention, but it seems to us that 
where the drawer has made a mistake he is 
estopped to deny the validity of a pajrment 
in exact accordance with his apparent inten- 
tion. The nearest analogy we have found is 
Lennm v. Brainard,^ Minn. 330, of which 
the syllabus is as follows : ** Where a draft 
which was intended for ' C. A. K.' was erro- 
neously endorsed payable to ' C. R.,' and was 
shown to have been enclosed in a letter duly 
addressed and mailed to *C A. R.' athifl 
place of business in a distant city, but muh 



carried and was never received by him, and 
fraudulently endorsed and collected by a 
stranger, held, in a subsequent action to re- 
cover the amount of the draft by the true 
owner, that in the absence of any idenUfica- 
tion of the fraudulent endorser, or that any 
person bearing the name * C. R.,' soendorwd, 
lived in or received his mail at the time in 
the city to which the letter was sent, the mis- 
take in the original endorsement was not 
sufficient to raise an issue for the jury upon 
the question of plaintiff's negligence, and a 
verdict was properly directed." The court 
said that there was no evidence of *' mistake 
or carelessness of the plaintifl^" thus imply- 
ing that if there had been, the result might 
have been different— Jiftany Law JaunaL 



Mr. Edwin F. Palmer, of Vermont, writes 
to us criticizing some points of Mr. Justice 
Bowen's translation of the passage in Viipl 
about Fame. Being a reporter he may be 
deemed an authority on the great aothor of 
reports. He says ** slumbering eye" is ex- 
actly contrary to the sense of the original, 
which is ** Tot vigUes oculi,*' and that " slum- 
bering eye" does not accord with ** all-vigilant 
ears" and with "she never in sweet sleep 
closes her eyes." He is undoubtedly right 
Therefore read, '* sleepjless" or "watchful'' 
eye. Mr. Palmer continues : " Lord Coke 
quoted one of these celebrated lines of Virgil 
on Famoi in describing an estate in abeyance. 
In 4 Kent Com. 259, is the following note : 
* And Lord Coke, in Co. Litt 342b, said that 
an estate placed in such a nondescript situa- 
tion had the quality of fame— inlrr nubila 
caput.* The original is— €< caput inter nubiia 
cdndiL John Ix)cke, in his treatise on the 
Conduct of the Understanding, section 39, 
quotes line 175 as follows: 'To these latter 
one may for answer apply the proverb, ' use 
legs and have legs.' Nobody knows what 
strength of parts he has till he has tried them- 
And of the understanding one may mo6t 
truly say that its force is greater, generally, 
than it thinks, till it is put to it * Hre« ^* 
acquirit eundoJ The Hue quoted byCoke is 
rendered by Lord Justice Bowen : 'With her 
forehead touches the Heaven ; ' and tlie line 
quoted by Locke, thus : ' And she gathers 
speed as she flies.' These two lines in their 
English dress hardly have any application 
to the subjects treated by Coke and Locke. 
It is tnie that this might not be a complete 
test, but 1 submit that the exact meaning of 
the original is not given by the translation." 
So we think, and we would suggest for the 
former, " she hides her head in the clouds," 
and for the latter, " and she gathers strength 
as she flies," or perhaps better, " and her sta- 
ture grows as she flies"— the meaning being 
that rumors grow as they are circulated.— 
Albany Law Journal, 
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Vol. XL MABCH 17, 1888. No. 11. 

We have firequentdiscuBsionfi and disputes 
in these days with reference to the sites 
chosen for hospitals and asylums. In this con- 
nection the recent case of Benddow v. Quat' 
dians of WortUy XJnum, 57 I* T. Rep. (N. S.) 
849, Chan. Diy., may be cited. Stirling, J., 
granting an interim injunction to restrain a 
sanitary authority from continuing a small- 
pox hospital, on the ground that there was 
an appreciable injury to the plaintiflf's prop- 
erty, said: ''This case certainly comes close 
to the line. The first question is, what is 
the law applicable, and that, after the dis- 
cussion which it has undergone in recent 
cases, is tolerably clear. The plaintiffii com- 
plain of a building at no great distance from 
their property as a nuisance, being used as a 
small-pox hospital The burden of proof 
is upon them. They must make out not 
merely that patients suffering from infec- 
tious disease are gathered together there, but 
that there is also some injury to the rights of 
the plaintiffs as owners of the property where 
they live. Then comes the question, what is 
the amount of injury which will induce the 
court to treat this as a nuisance ? That is 
well illustrated by Fleet v. Metropolitan Asy- 
lums Board, 2 L. T. Rep. 361. The expression 
there used is that there must be provable 
injury to the plaintiffs' property. The plain- 
tiffs must make that out Has that been 
made out here? The plaintiffs' property is 
between 132 feet and 147 feet fh>m the place 
in question. The house abuts on a road 
made by the plaintifis going to and from 
their houses . There is between the building 
occupied as a hospital and the plaintifis' 
house a wall thirteen feet hieh. Upon 
the evidence adduced by the plaintiffs I felt 
considerable doubt, and I suggested that 
some medical man should go down and re- 
port accordingly. Dr. Murphy, nominated 
by Dr. Buchanan of the local government 
board, was sent down accordingly, and re- 
ported. . . . What meaning am I to attach 
to that report ? I think it shows that there 



is a real appreciable danger to persons sus- 
ceptible to small-pox, though not very great 
On the other hand, the nature of the dis- 
ease is such that if once a person suffers 
from it, it is irreparable in the sense in 
which that word is used in reference to an in- 
junction. I think the plaintiffs have made 
out a case of real appreciable injury, though 
not a great one, and are entitled to an inter- 
locutory injunction to restrain the user of the 
place so as ^ be a nuisance to the plaintifl^." 



The March Appeal List at Montreal shows 
the smallest number of cases since the spe- 
cial terms were held. There are only 80 
cases set down, being a decrease of 18 com- 
pared with the term in January, and a de- 
crease of 16 compared with the March term 
of 1887. If it had not been for the time con- 
samed in re-hearings, the list would probar 
bly have been reduced to about 65. If this 
Court is to be left with only four judges 
available for the appeal terms, the law should 
be altered so that in case of an equal division 
the judgment of the lower Court shall stand 



JUDICIAL WIT. 
We feel bound to chronicle every attempt 
at wit by the judiciary, especially by those 
dignified personages, the English judges. 
The unwonted appearance of an article of 
feminine apparel as the subject of a lawsuit, 
seems to inspire them with wanton quips. 
A recent '* bustle " case gave their lordships 
an excellent opportunity. Counsel argued 
that although braided wire had been used for 
cushions, its use for ** dress improvers " was 
a novelty capable of being protected by a 
patent Thereupon Lord Justice Bowen, at 
the very moment, perhaps* when we were 
writing a tremendous puff of his lordship's 
exquisite and refiaed translation of Virgil, 
remarked: "Then you say that there is a 
difference between a pillow on which you put 
your head and a 'dress improver' on which 
you put another part of your body." And 
then the lord chief justice shyly suggested : 
"Surely a dress improver is in the nature of 
a cushion. If one may so, it is in the nature 
of padding." This is too dreadful We hope 
the English are not so irreverent as to name 
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an article of this sort after their gracioua and 
revered sovereign, as has been done in this 
country—** the Frankie C." But we demo- 
crats are extremely imimdent There is a 
pug in this town, belonging to a lawyer, we 
regret to say, which his owner has named 
** Grover Cleveland." But the master of the 
- rolk is just as naughty as these other judidal 
triflers. In WhUhy v. Brockj an action for 
an injury by being struck by fireworks, it 
was contended that the plaintiff took on her- 
self the risk by going to the exhibition. Then 
the master of the rolls said: ''You say that 
the lady's legs got among the fireworkSi their 
case is that the fireworks got among %he 
lady's legs." All this we derive from Oibsan's 
Law NoteB. The master of the rolls seems to 
be ** as merry as a grig" — ^whatever that may 
be— probably a *' Greek," for that people were 
fond of fun. At a recent banquet to Sir 
Henry James by the Coopers' Company 
(they ought to have sung a stave, but they 
didn't) the lord chancellor, Lord Bramwell, 
Mr. Justice Smith and Mr. Justice Charles 
being present, the master of the roUs, in 
replying to a toast to the bench, said : ** At 
a particular period of to-day, and at a par- 
ticular function which I am told a learned 
judge has said is not luncheon, but which 
looks extremely like it, it came upon me that I 
might have to respond for this toast to-night 
But I looked up and saw the mournful, im- 
ploring eyes of my brother, Mr. Justice 
Charles, and the threatening athletic arm of 
my brother, Justice Smith, which seemed to 
say to me, ' Master, to-night be not hght or 
frivolous ; you are about to represent us, be 
dignified.' I thought to myself, twenty years 
hence, when you are as old as I am, you will 
know that a person who is always dignified 
is never light but always dull Dignity is 
dulL Notwithstanding certain things that 
you may have seen in certain papers, let me 
assure you that throughout the day Her 
Majesty's judges are dignified. Let me also 
tell you that their courts are always dulL 
However, I resolved upon this occasion to 
be dignified, and with the consequences I 
have just told you. You have drunk the 
health of Her Majesty's judges, and all kinds 
of beautiful things have been said to you of 
them, and you seem to have accepted them. 1 



AllI can say is, that with those beantifbl 
things I entirely agree with you, but consid- 
ering that I am one of the judges, my natunl 
modesty makes it difficult for me to go cm 
and say that I agree with them. I have ssid 
it before, and I say it again, in the presence 
of my young colleagues, that I believe we are 
all you say." This learned gentlemaa is not 
only a good joker, but as a judge is a fit suc- 
cessor to Jessel, which is the highest praise 
that can be bestowed.— .iftotijf Law Journal 



SUPERIOR COURT. 



DiSTBior or Ibibvillii^ March, 1887. 

Coram Lqeahqa, J. 

Mabtbl et aL v. Lb Stitdiob ds la PABonsn 
DB Siv-Gbobgb d'Hbnbiviixbl 

Bwider—SeipoMihUiUy of^^-Oonttruclion of iMtr 
roof-^Weakneu ofhuUding^CC. 1688. 

Kmjy.'-ThatacofUraciorwhovndertakestopvi 
a new roof on a buiiding, u rtapontibU for 
a drfect in the Hmben of the buUding oh 
which the roofUpiaeed, in the same mamur 
at a builder for the w^anonMe nature of 
the ground; and if am injury reeuitB to the 
rooff noifrom any drfect in the maierialf 
used in its eonttrueHon^ hut from the toeak' 
neet of the timbers supporting ii^heis iiahU 
for the loss. 

The judgment of the Court is as follows :— 

** La Cour, etc., 

" Attendu que les demandeurs ngclament 
des ddfendeurs, syndics, nommte pour sur- 
veiller et diriger les ouvrages et reparations 
& faire & I'^tablissement religieux et curia! 
de la paroisse de St-Geoige d'Henriville, la 
somme de $2,800, montant des trois deruiers 
paiementB, pour ouvrages faits aux dits 6difi* 
ces en vertu d'un contrat pass6 le 27 fSSvrier 
1877; 

" Attendu que les d^ndeurs plaident que 
les ouvrages entrepris par les demandeure 
n'ont pas ^t^ faits conform6ment au contrat 
en question et aux plans et devis foumis aux 
dits demandeurs ; que les dits travaux exit 
6t6 mal ex^cut^ et ne sont pas encore termi- 
nus ; 

" Consid6rant que par le oontiat ci-dessos 
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cit6 les demandeurs ae aont obligte de faixe 
et parfaire^ & dire d'architecte, lea ouvrages 
et travaax de zna^nDerie, chaTpenterie et 
menuiserie aux oouvertaree, portee, chassis, 
cl6tare8, bairidie, i)emtare et aatres chosea 
g^dralement qneloonqaea, n^oeesaires poor 
la coDstmction d'un chemin coavert & nea^ 
en boifl, & la oonBtrnction d'an clocher nettf, 
et refaiie & nenf, en t61e galvanis^ les coa- 
yertoies de Valise et aacristie dn preabyt^ 
et de la coiaine de la paroiaae de St-George 
d'Henriville ; de ploa, de faire oertaines rt- 
parationa an presbytto; le tout conform^ 
ment anx plana et devia annexes an oontrat, 
et aooa la snrveiUanoe de Tarcbitecte prgpoa^ 
k la oonatraction et K^paiationa dea dita ^- 
fioea; 

** Oonaid^ract qn'au coora de I'enqadte faite 
en cette caaae aor la quality et la quantity 
dea oavragea faita par lea demandeurs, il a 
^t6 ^tabli que certaina de cea ouvragea n'^ 
taient pas conformea aux dita plana et devia 
et qu'il restait encore des ouvrages & r^parer 
et dea tzavaux 4 terminer ; 

" Conaid^rant que d'aprds la nature du li- 
tige engag^ entre les parties, il eat devenu 
neceaaair« de nommer des experta ; que lea 
dita experts ont effectivement 6tA nommds 
avec pouToir de visiter les lieux et entendre 
les parties et lears t^moins ; 

" Consid^rant que oonform^ment au juge- 
ment interlocutoire qui a nomm6 les dita ex- 
perta, oeux-d ae aont tranaport^s aur lea lieux, 
ont fait un examen minutieux des ouvrages 
faita par lea demandeurs, et aprds les avoir 
entendus ainsi que leurs t^moins, ont £ait, 
le 13 Janvier 1886, leur rapport devant oette 
Cour, lequel rapport est produit au dossier et 
fait partie de la preuve ; 

" Consid^rant quHl appert par oe rapport 
que les demandeurs se sont servis pour les 
couvertures de T^glise, de la sacristie et du 
clocber de la dite paroisse, de la t61e conve- 
nue par le dit oontrat et les plans et devis ; 
que les ouvrages faits aux dites couvertures 
ont 4t6 bien faits & Texoeption de la oouver- 
ture de la sacriatie et de oelle du chemin 
couvert qui ntossite quelques cbangements ; 

" Consid6rant que depuis que les deman- 
deurs ont cess^ de travailler aux dites bAtis- 
sea, il est aurvenu dea deteriorations & la cou- 
verture de r4glise ; que ces deteriorations ne 



aont paa le r^aultat de la mauvaiae qualite 
dea materiaux foumia par lea demandeura, 
maia sont dua k la fiaibleaae de la charpente 
du comble de regliae aur lequel la dite oou- 
vartuze a ete appuyee ; 

** Conaiderant que lea demandeurs aont res- 
ponsablea de la solidite de la charpente du 
oomble aur lequel ila ont appuye la dite cou- 
vertnre, oomme le conatructeur eat lui-m^me 
responsable des vices du sol aur lequel il ap- 
puie aa conatruction ; que conaequemment 
lea demandeura aont reaponaablea pour les 
deteriorations survenues & la dite oouver- 
ture; 

*' Considerant que les experta ae confor- 
mant aux diapoaitions du jugement interlo- 
cutoire ci-de88ua cite, ont fait rapport devant 
oette Cour du codt probable dea reparationa 
k faire aux ouvragea entrepria par lea deman- 
deura tant & la dite egliae qu'aux autrea edi- 
ficea mentionnea au dit contrat ; que par oe 
rapport il appert que lea dita ouvragea ne 
peuvent etre remia en etat convenable et 
conformea aux dita contrat, plana et devia 
pour moina d'une aomme de $687.60 ; 

** Conaiderant que lea defendeura aont jus- 
tifiablea de retenir cette aomme aur le mon- 
tant reclame en oette cause ; 

" Considerant que lea alieguea de la decla- 
ration aont auffiaamment prouvea juaqu'& 
concurrence de la aomme de $1,612.50 ; 

" Condamne lea defendeura & payer aux 
demandeura la dite aomme de $1,612.50, avec 
interet du jour de la aignification de la pre- 
aente action et lea depens diatraita, etc., aauf 
lea fraia d'experUae qui aont diviaea." 

Paradis dc Chcusiy pour lea Demandeura. 

M, Mestietf pour lea Defendeura. 



SUPREME COURT OF CANADA. 



Qaebeo.] 



Caughon v. Langsukr. 



Stqpreme Court of Canada — JurUdicUon — Do- 
minion Controverted Elections Act, ch. 9, 
MC 50, RJS.C—Judgment dismissing elec- 
tion petition on motion for toant ofprosecu* 
tion nonrappealabUr— Judgment reusing to 
set aside petiiion on motion for toant of pro- 
secution nonHxppealabiU. 
On the 23rd April, 1887, an election petition 

was duly preaented to set aside the election 
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of the respondent as a member of the Honae 
of Commons for the Electoral District of 
Montmorency. The trial of the petition was 
fixed by order of a judge for the 22nd of Oc- 
tober, bat was not proceeded with. On the 
16th December application was made by res- 
pondent to the Court to have the petition 
declared abandoned on the trround that six 
months had elapsed after the petition had 
been presented without the trial having been 
commenced) as provided in section 32, ch. 9, 
B.S.C. This application was granted by the 
Court) and the election petition was dis- 
missed. On appeal to the Supreme Court of 
Canada, it was : 

Heldf Foumier and Henry, JJ., dissenting, 
that there was no provision in the Dominion 
Controverted Elections Act authorizing an 
appeal from such an order or judgment 
(R.S.C., ch. 9, sec 60). and therefore the pre- 
sent appeal should be quashed with costs for 
want of jurisdiction. 

Appeal quashed with costs. 
Ferguion for appellant 
MelrUyre for respondent. 



In the L'Assomption Election Appeal, 
where the appeal was only from the de- 
cision of the judge refusing to set aside the 
election petition on the ground that the trial 
had not been proceeded with within six 
months since the date of its presentation, 
and there was a subsequent judgment of the 
Court setting aside the election on the admit- 
ted acts of corruption by agents, it was also 
held that the Supreme Court of Canada had 
no jurisdiction to entertain the appeal. 

Prefontaine for appellant 

BisaUlon for respondent 

In the L'Islet Election Appeal the appeal 
was quashed for the same reason as that 
given in the Montmorency case. 



Feb. 28, 1888. 
New Branswiok.] 

Snowball V. Rztqhi& 

Botrndaiy—Digpute as io-'Reference to surveyors 
— Duties of surveyors under reference, 
R., who held a license from the Goyern- 



ment of New Brunswick to cut timber on 
certain Crown Lands, claimed that &, 
licenoee of the adjoining lots, was catting on 
his grant, and he issued a writ of replevin for 
some 800 logs alleged to be so cut by & The 
replevin suit was settled by an agreement 
between the parties to leave the matter to 
surveyors to establish the line between the 
two lots, the agreement providing that " the 
lines of the land held under said license 
(of R.) shall be surveyed and established by 
(naming the surveyors), and the stomps 
counted, '&c." 

Hdd, reveising the judgment of the Court 
below, that under this agreement the survey- 
ors were bound to make a formal survey, 
and could not take a line run by one of them 
at a former time as the said boundary line. 
Appeal allowed with costs. 
O. F. Gregory for the appellant 
C W. Weldon, Q.C., for the respondent 



Feb. 29, 1888. 
New Brunswick.] 

Pbovidbncb Washington Ins. Co. y. Gibow. 

Marine Insurance—Voyage insured^-PoH on 
western coast of South Amerioa — DeviadorL 

A marine policy insured the ship " Minnie 
H. Gerow'' for a voyage from Melbourne, Aus- 
tralia, to Valparaiso for orders, thence to a 
loading port on the western coast of South 
America, and thence to a port of dischazge in 
the United Elingdom. 

The ship went from Valparaiso to Lobofi, 
an island from 25 to 40 miles off the western 
coast of South America, and after sailing from 
there was lost In an action on the policy :— 

Hddf reversing the judgment of the Court 
below, that whether or not Lobos was a port 
on the western coast of South America, within 
the meaning of the policy, and understood to 
be so by shipowners and commercial men 
generally, was a fact to be determined by the 
jury, and the judge not having left it to the 
jury a new trial was ordered on the ground 
of misdirection. 

/. Straton, for the appellants. 

a W. Wddon, C.C,and C A, Palmer, for 
the respondents. 
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Qaebee.] 



Bbndkb v. Cabsiebb eta). 



ExeeiOory eofUmct-^Non-fulfilment of— Actum 
for price — Temporary exception — IndderUal 
demand — Damage9 — Qro$9-appeaL 

In March, 1883, B. contracted with C. et al. 
for the delivery of an engine in accordance 
with the Herreshoff system to be placed in 
the yacht " Ninie," then in course of construc- 
tion. The engine was built, placed in the 
yacht, and upon trial was found defective On 
the 81st August, d et cd. took out a eaisie- 
coneervcUoire of the yacht "Ninie," and claimed 
$2,199.37 for the work and materials fur- 
nished. R petitioned to annul the attach- 
ment) and pleaded that the amount was not 
yet due, as C. et cd. had not performed their 
contract, and by incidental demand claimed 
a large amount After various proceedings 
the mtne-canservatoire was abandoned, and 
the Court of Queen's Bench, on an appeal 
from a judgment of the Superior Ck>urt in fa- 
vour of B. both on the principal action and 
incidental demand, ordered that experts be 
named to ascertain whether the engine was 
built in accordance with the contract and re- 
port on the defects. A report was made by 
which it was declared that C. et al.*$ contract 
was not carried out, and that work and ma- 
terial of the value of $225 were still neces- 
sary to complete the contract 

On motion to homologate the expert's 
report, the Superior Court was again 
called upon to adjudicate upon the merits 
of the demand in chief and of the 
incidental demand, and that Court held 
that BB C. et al, had not built an engine 
as covenanted by them, H.*8 plea should be 
maintained, but as to the incidental demand 
held the evidence insufficient to warrant a 
judgment in favor of B. On appeal to the 
Court of Queen's Bench, that Court, taking 
into consideration the fact that the yacht 
"Ninie" had since the institution of the 
action been sold in another suit at the in- 
stance of one of BJb creditors, and purchased 
by C. et al.f the proceeds being deposited in 
Court, to be distributed amongst B.'s credi- 
tors, credited B. with $225 necessary to com- 
plete the engine, allowed $750 damages on 
B.'a incidental demand, and gave judgment 



in favor of C. et al. for the balance, viz., $1,215 
with costs. 

The fsuct of the sale and purchase of the 
yacht subeequent to the institution of the 
action, did not appear on the pleadings. 

On appeal to the Supreme Court of Canada, 
and cross appeal as to amount allowed on in- 
cidental demand by Court of Queen's Bench, 
it was : 

Held, reversing the judgment of the Court 
of Queen's Bench, Sir W. J. Ritchie, C.J., and 
Taschereau, J., dissenting, that as it was 
shewn that at the time of ^e institution of C. 
et a/.'s action it was through faulty construc- 
tion, the engine and machinery therewith 
connected could notj work according to the 
Herreshoff system, on which system CetaL 
covenanted to build it, their action was prem- 
ature. 

Heldf also, that the evidence in the case 
fully warranted the sum of $750 allowed by 
the Court of Queen's Bench on B/s incidental 
deniandf and, therefore, he was entitled to a 
judgment for that amount on said incidental 
demand with costs. 

Taschereau, J., was of opinion on cross ap- 
peal that B.'s incidental demand should have 
been dismissed with costs. 

Amyot for appellant. 

BoeU, Q. C, for respondents. 



COURT OF QUEEN'S BENCH— 
MONTREAL* 
Consignor and consignee — Consignee taking 
goods at fixed prices, profits over these prices 
to he his — Rights of consignor. 

Held : — ^The fact that an agent to whom 
goods are consigned for sale is to have for 
himself all tnat he can get over a schedule 
price, does not make him the owner of the 
goods, and the price, when collected by his 
assignee after his insolvency, does not fall 
into his estate, except such portion thereof 
as represents the agent's profit And so, 
where an agent took over a stock on consign- 
ment, under an agreement in writing by 
which he was to account for goods sold as 
per price list supplied to him by the consignor, 
the profits over this price to belong to the 
agentr~it was held that the consignor was 

* To appear in Montreal Law Reports, 3 Q. B. 
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entitled to be paid in fall, per price list, for 
goods sold by the agent before his insolv- 
ency, but the price of which was collected 
by his assignee subsequently — Sehlbaeh et al. 
V. Sterenwn, Dorion, Ch. J., Tessier, Cross, 
Baby, Church, JJ. (Baby and Church, JJ., 
dw.), Sept 17, 1887. 

CongignoT and Consignee— Packing Casu — Ac- 

count Sales rendered during series of years — 

Acquiescence— Proof— C.C. 1234. 

The respondents, consignees at Montreal, 
under a written agreement, of appellants in 
Belfast, Ireland, accounted from time to time 
for the goods consigned to them, but never 
made any return for the price of the cases 
in which the goods were packed. These 
cases were always charged in the appellant's 
accounts, but the only reference made by the 
appellants to the omission to account for the 
packing cases, was contained in a letter in 
which they merely said : " We observe you 
" do not make any return for the cases.'' 
The written agreement did not make any 
mention of the cases. Three years later the 
account was closed without any reservation 
as to the packing cases. The appellants 
afterwards brought an action in asmmpsit for 
the price of the cases. 

HiiLD:--l. That the action could not be 
maintained, seeing that the appellants had 
notice during three years, through the res- 
pondents' accounts, that the packing cases 
were not being allowed for. 

2. That parol evidence was inadmissible 
to vary the terms of the written agreement 
by proving that there was an understanding 
that the cases should be paid for,— -Ulster 
Spinning Co. v. Foster et al.^ Tessier, Cross, 
Baby, Church, JJ., Sept 17, 1887. 



DECISIONS AT QUEBEC. * 

Pitition d^ilection— Instruction— Peremption des 

petitions d^ilecHon—S. R, C, c. 9, s. 32— 

Ordre public — Juridiction spicidle — Con- 

sentement. 

Jug*:— Que, si6geant en vertu d'une loi 

qui cr6e un tribunal special, lorsque le texte 

de cette loi est clair, la Cour doit interpreter 

•13Q.Ii.IL 



les termes employ^ non d'aprte le sens ge- 
neral qn'ils pourraient avoir, mais d'aprds le 
sens special que leur donne le statnt; 

Que le mot *' instruction " employ^ dans la 
loi des Elections figd^ralee contest^es sigoifie 
I'audition des t^moins sur le m^te de la pe- 
tition *, 

Que I'audition des temoins sur le merits 
des objections preiiminaires ne forme pas 
partie de I'instruction de la petition ; 

Que la prescription des petitions d'eiecti<Hi 
edictee par la section 32 du chapitre 9 des 
Statu ts Revises du Canada est d'ordie public ; 

Que lorsqu'une juridiction speciale est don- 
nee par un statut, cette juridiction doit dtre 
exeroee & I'epoque et selon le mode indiqnes, 
conformement A I'intention du legislatenr ; 

Qu'& moins qu'une petition d'eiection n'ait 
ete suspendue par un ordre du juge, pour le 
temps de la eeasion, ou que le juge sur requete 
assermentee etablissant que les fins de la 
justice le requi^rent, n'ait ajoume le com- 
mencement de rinstruction, I'instruction de 
telle petition ne pent se faire aprds lee six 
mois de la presentation de la petition) qoand 
bien memo I'instruction en aurait ete fixee 
par la Cour ou le juge, et la petition sera de- 
claree perimee et abandonnee ; 

Que le oonsentement des parties ne pent 
donner A la Cour ou au juge une juridiction 
que ne leur donne pas le statut — Heam v. 
McGreevy (election federale contestee de 
Quebec-Oueet), C. a, Caron, J., 2 dec 1887. 

Oage—RitenHon—Saisie—OppontUm. 

JvQk : — lo. Que celui qui a fieiit A un objet 
mobilier des ameliorations dont il a droit 
d'etre rembourse pent retenir oet ob^t ju»- 
qu'A ce qui'l ait ete rembourse, et qu'il a sur 
cet objet un droit de gage ; 

2a Que le retenteur pour ameliorations 
dont il a droit d'etre rembourse, pent, comme 
le gagiste, opposer la saisie de Tobjet retenu 
ou gage.— -Betteott v. PiUm, et Whdan, T. a, 
C. a, Casault, J., 6 mars 1887. 



Acte des Elections Ftdhales Oontesties-^ElecHon 

de Maskinungi — ComptUation de dOai. 

Juoifc :— Que dans aucun eas la dnree de la 

session du parlement ne doit compter dans 

les six mois mentionnes en la section 32, 
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fizant le d^i pour rinstrnction d'une peti- 
tion d*61ection. — Carcn v. Cotdombe, G S., 
Troifi-Rivi^ies, Bourgeois, J., oct 1887. 



Injcnetion — EotUe^Cunteii de CkmU—SeMpour 
wnw — ProctB-wrM'-Appil au Conseil de 
CamU. 

Juoi : — Qne la decision da conseil de comt^ 
en appel fait loi poar le conseil local, et qne 
les proo^ures da conseil local, faites en d^- 
ob^issance A oette decision sont illegales ; 

Qn'il ne pent ^tre pris deax appels devant 
le conseil de oomt^ sar an mdme proc^s- 
verbal ; 

Que le d^at de donner avis du dep6t d'un 
acte de repartition ne rend pas cet acte de 
repartition nul, mais Tempdche seulement 
d'entrer en vigoeur ; 

Qae lorsqu'ane corporation manicipale ou- 
trepasse see poovoirs, 11 y a lieu & prendre 
centre elle an bref d'injonction; 

Qu'un affidavit en termes gen^raux affir- 
mant la vdrite des faits aliegu^B dans la re- 
quite pour injonction est anf^a^t^CdU v. 
La CorporaHon de St-Augustin, en revision, 
Stuart, J. C, Gasault, Andrews, JJ., 30 sept. 
1887. 



THE COMMON LAW AS A SYSTEM OF 
REASONING, — HOW AND WHY 
ESSENTIAL TO GOOD GOVERN- 
MENT; WHAT ITS PERILS, AND 
HOW AVERTED. 

[Contiiined from p. 79.] 

Judicial DedsioiM^Words of Judges. 

That in our common law which is the 
most familiar, and which some even look 
upon as tiie whole of it, is its immense and 
rapidly increasing mass of judicial decisions. 
The nature and functions of a judicial deci- 
sions are palpable, and absolutely certain 
beyond question. Yet many lawyers, as 
thoughtless as though the good God had 
never given them understandings, assume, 
and persist in assuming, that such a decision 
is a very different thing from what it is. It 
is the conclusion of the judicial mind upon 
particular facts. A controversy between par- 
ties had arisen, and to settle it they brought 
the facts to the tribunal and proved them ; 



thereupon it pronounced the law's determin- 
ation upon those facts, and it did nothing 
else. Distinguishing an individual judge 
from the tribunal, he may have said many 
interesting and useful things while stating 
the law's determination, or possibly he may 
have blundered ; but however wise or learned 
his words, they are the mere ornament of 
the adjudication, or his individual comment- 
ary thereon, spoken with reference to the 
special facts of the particular case. Audi 
however the words of one judge may be con- 
curred in by the rest, they never rise higher 
than evidences of the law, as distinguished 
from the law itself. Moreover, even when 
they are in the most general terms, and to 
the casual reading meant to convey absolute 
doctrine as viewed as separately from the 
limited facts in contemplation, they are to be 
interpreted as qualified by those facts. The 
consequence is, that judicial decisions do not 
and cannot formally settle any abstract doc- 
trine, such as it is the province of jurists to 
lay down. 

How interpret judicial language. 

Let me dwell a moment u^n the proposi- 
tion that the words of judges are always to 
be interpreted as qualified and limited by 
the facts of the case in hand ; and that it is 
thus even when in form general, as laying 
down doctrines for all classes of facts. My 
attention was called to this proposition at an 
early period in my legal studies. I took down 
and preserved the words in which I first saw 
it; they proceeded from a very learned judge. 
When I came across the same thing from 
another learned judge, I preserved his words 
in like manner. I did the same in the next 
instance, and in the next, and so on until I 
became ashamed of this palpably needless 
repeating ; then I stopped. I could fill out 
the remainder of the time allotted for 
this address with this sort of quotation. 
It has been my fortune to read a great 
many thousand cases, and I never saw in 
any case anything contrary to this. It could 
not be otherwise. From the earliest times 
in England to the present in every one of our 
States, and in the tribunals of the United 
States, our judges have been men who, with 
only exceptions enough to emphasize the 
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rale, bad an eye single to the discharge of 
their duties. They have not meant to play 
the jarist while sworn to do the very differ* 
ent work of judge. 

Let me illustrate this in another way. It 
is laid down by a part of our courts, in the 
broadest and most general terms, that no 
man may abate a public nuisance, unless he 
suffers from it in a manner special to him- 
self, and not simply as one of the public. 
Were this really the doctrine of those 
courts, absolute} and not limited by the facts 
in contemplation when announced, then, if 
within their jurisdiction I stood on a railroad 
bridge spanning an immense chasm, and saw 
on the track an obstruction adequate to throw 
over a train of cars to the bottom, and saw 
approaching a train bearing a thousand souls, 
not one of whom was my wife or my child, 
and not one of whose lives I had under-writ- 
ten, I should not be permitted to remove the 
obstruction ; but I must stand and see these 
thousand human beings sent before my eyes 
to eternity, — to the horror of hell and the sob- 
bings of heaven and earth. No* the judges 
who have announced this doctrine did it with 
their thoughts upon different facts, to which, 
therefore, it must be deemed limited. 

Moreover, in reason, the rule for interpret- 
ing the enunciations of judges cannot be 
otherwise. One passing on given facts has 
necessarily them, not others, in his mind ; or, 
if his thoughts go out to other facts, they are 
such as he deem illustrative ; then, when he 
speaks, his utterance is simply of what is 
within him, not of something absent from his 
contemplations. So that a doctrine laid down 
by him, in however general terms, must, in 
the nature of the human mind, be his deduc- 
tion only firom what he sees, not from what 
he does not see. 

AU decisionslimited upon narrow facts. 
The results of all which is, that our books 
of reports are the judicial conclusions from 
just so many sets of narrow facts as there are 
cases in them, each set of facts differing from 
every other; and they do not embody the 
ultimate rules which govern the infinity of 
facts, past, present, and future. So long as 
the judges do their duty, and conform to their 
oath of office, the reports of their decisions | 



cannot be otherwisa To ascertain and state 
the ultimate rules, and show bow they are ap- 
plied to the infinity of past, present and fatore 
facts, is the proper work of jurists. And he 
who has learned what the jurists, tbm 
viewed, have taught-, has learned the law, 
and qualified himself to practice it; no other 
person has. I have thus stated the troth 
squarely and broadly^ that its proportions 
may distinctly appear; while yet I gladly 
admit that in our reports will be found more 
or less of what approximates jurist work, and 
that a man ;nay imperfectly qualify himaelf 
for legal practice without reading jniist 
writings. 

There are men who take immense pains to 
pile upon their memories these judicial de- 
ductions from specific facts, to the neglect of 
the ultimate rules. The human mind can bear 
a great deal of abuse without being utterly 
destroyed. Hence, those who do this, are 
sometimes a long while in arriving at a 
knowledge of their mistake ; they straggle 
on in fruitless attempts after reopgnition as 
great practitioners, until, fortunately coming 
upon a beam of light, they reform their me- 
thod; or, what is more common, they die in 
wonder that God and man do not appreciate 
them. In some way, he who would make 
himself a success at the Bar must learn what 
thus appears to be the law, in distinctioD 
from the multitudinous deductions from 
ever-changing facts. 

[To be oontinaed.] 



GENERAL NOTES, 

Eabnbd His Monit.— " It will be a handred dol- 
Un in yoar pooket if the jury briDgs in a Terdiet of 
manslaoxhter," said the prisoner's oounsel to a jnror. 
*' All riKht." said the juror. The verdict of cnilty of 
manslaughter was returned, and the hundred do.- 
lars duly paid. " I earned that money, surv." 
said the juror as he pocketed it. ** I had a aevil of s 
time to persuade them to do it. They all wanted to 
acquit him." 

For not the first time by long odds the World yeiter 
day reported a judgment handed down against • 
farmer who had signed a seed wheat agreement thit 
turned out to l)e a promissory note. Notwithstandior 
such warnings many times repeated there are farmerf 
who go right along sijrning documents upon the ad- 
rice of outsiders. The Globe and the MeM hare 
latel]^ urged them to sign petitions in faTor of com- 
meroial union. How many of these may tum up is 
court as promissory notes time alone can tell, but the 
scheme is a cunning substitute for the now someirhit 
threadbare hayfork and seed wheat dodge. Breiy 
honest newspaper will caution its farming readers to 
sign no peddled document without first Babinifitinc it 
to his legal advi8er.~2brcm(o World. 
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Re Dwighi and MacHam, before the Ontario 
Court of Appeal, presented a point of some 
interest Upon the trial of a petition under 
the Ontario Controverted Elections Act^ a 
telegraph operator was examined as a wit- 
ness, and was asked to produce the originals 
of certain tel^^rams alleged to have been 
sent by the respondent to certain voters the 
day before the election. The witness stated 
that the telegrams had been burned after he 
had been subpoenaed, upon instructions re- 
ceived in the form of a telegram from the 
general manager of the telegraph company. 
He said the telegrams should have been de- 
stroyed before, in accordance with a standing 
rule of the company, but that he had neglec- 
ted to do so at the proper time. The Court 
held that the general manager and the 
operator were guilty of a contempt of court 
Documents which had been in existence 
were destroyed during the trial by the de- 
liberate action of the general manager, and 
the Ck)urt was thereby hindered in the prose- 
cution of an investigation of a public nature. 
It was held that no privilege attaches to 
telegrams in the possession of a telegraph 
company, and that the operator was the pro- 
per person to subpoena to produce them, as 
he bad the control of them, and the ability 
to produce them. 



The judges in France appear to be resolved 
that no political element shall enter into the 
proceedings before their tribunals. The in- 
cident, unimportant in itself^ of a member 
of the legislature using paper with the official 
heading, gave rise to the following dialogue 
in the Coor d' Assises de la Seine : — 

M. U Pritident : Mattre Lkgaent, yob oonolafione 
iont r6dig4es tor da papier aveo an entdte de la 
Chambre dee d^pat^. Ja toub ferai obsenrer qa'ici 
nouB De eoniuunoDs ni d^pat^, ni s^natear. Ge n*est 
pas eonyenable. 

At. Lagverre: Je n'aocepte pas oette expression de 
" pas oonrenable." J'ai r^g^ oes eonolosions i la 
bate snr le papier que i'aTaissoQS lamain,et je troupe 
Tobserratioo d« Mr le pr6Bident trU Bingalidre. 



Mi. U Pri$ideHt', Je snis iai rinteiprdte da toate la 
magistratore. Poor elle, 11 n'y a pas de d^paUi, il 
n'y a que la jnstioe. II ne faat pas qa'on paraisse se 
serrir d'on titre oomme celoi-U pour impressionner 
ses jages. Ici toos n'^tes plus d6pnt^, toos dtes aim- 
plement a^ocat et au nom de la magistrataie fran- 
^aise je mamtiens mon obserration. 

JL Vavoeat odniral Reynaud: Messienis, je ranz 
qn'il ne reste rien de I'inoident Je snis conTtinea 
que Me. Lagaerre a agi par inadvertanoe. 

Me, Falataif: G'est entendu et j'en soisanssi sfir qae 
possible. 

M, le PirMdent: Cost Evident, mais je devais iaire 
eette observation. 



A certain collection '' association ** in the 
United States seems to be very fond of the 
term "reliable'' He is not content with 
professing to give the '* reliability" of the 
sixty thousand lawyers in the United States 
and Canada (see Vol. 10, p. 49), but he now 
essays to give a list of the most ** reliable " 
law periodicals in the same territory. We 
have urgent appeals to join this glorious 
band, concluding with "We hope we shall 
not have to leave you out of the list," — the 
condition of being represented as " reliable '' 
being the payment of two dollars for the afore- 
said guide to " reliability." We should have 
no objection to contribute to this person's 
needs if a deserving applicant for relief; but 
to the coercive methods of the sturdy beggar, 
so happily described in OH BlaSj we have a 
decided objection, and we trust we have no 
reader so ignorant or ill-advised as to be 
misled by this form of importunity. 



Another kind of application reaches us 
from time to time. It is a request for the 
terms upon which certain announcements, 
generally known as "medical advertise- 
ments," wiU be inserted in the Legal Newt, 
One answer may suffice for alL No adver- 
tisements of this class will be inserted on any 
terms in this journal 



NEW PUBLICATION. 

The Mercantile Law of Ei^land and the 
United States, by John William Smith, 
with notes, etc., by C C Pomeroy. San 
Francisco, Bancroft- Wliitney Co., pub- 
lishers. 

This is an American edition of a standard 
text-writer. The editor has adhered to the 
general plan and scope of the originitl work 
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while showing the coarse of development of 
the law affecting corporations, fire and life 
insnrance, and other branches of law. The 
notes are extensiye and valuable, and the edi- 
tion is in the compact and convenient form 
in which the pnblishers have issned several 
other works. 



SUPREME COURT OP CANADA. 
Quusa] 

Stephbns v. ChaussA. 

ElevcUor — Negligence of employee — Liability oj 
landhrd—C. C. lObAr—Vindictive damaget 
— Oro88 appeal — No notice of. 

On the 13th of April, 1883, C, an architect, 
who had his office on the third flat of a baild- 
ing known as the "Ottawa Building," in the 
city of Montreal, in which the landlord had 
placed an elevator for the use of the ten- 
ants, desiring to go to his office, went towards 
the door of the elevator, and seeing it open, he 
advanced to enter, but instead of putting his 
foot on the floor of the elevator, which was 
not there, he fell into the cellar and was 
seriously injured. In an action brought by 
C. against R., the landlord, claiming $15,000 
damages for the injury and Iosb, it was proved 
at the trial that the boy (an employee of R.) in 
charge of the elevator at the time of the acci- 
dent, had left the elevator with the door open 
to go to his lunch, leaving no substitute in 
chaiga It was shown also that C. had suffered 
seriously from the fracture to his skull, had 
been obliged to follow for many months an ex- 
pensive medical treatment, and had become 
almost incapacitated for the exercise of his 
profession. C. had been in the habit of using 
the elevator during the absence of the boy. 
The trial judge awarded C. $5,000 damages, 
and on appeal to the Court of Queen's Bench 
(Appeal side), Montreal, that amount was 
reduced to $3,000, on the ground that he was 
not entitled to vindictive damages. 

On appeal to the Supreme Court of Canada : 

Held, affirming the judgment of the Court 
below, M. L. R., 3 Q. B. 270, that R. was li- 
able for the fault, negligence and carelessness 
of his employee (Art 1054, C. C), and that 
the amount awarded was not unreasonable. 

Held, also, that in the opinion of this Court, 
although the sum of $5,000 awarded in a case 



like the present could not be said to indude 
vindictive damages, the judgment of tbe 
Superior Court could not be restored, ihm 
being no cross appeal 

Appeal dismissed with cosu. 

Carter for appellant 

St. Pierre, Q.C, for respondent 

Quebec] 

City of Moktsbal v. Labellb. 

DamageB^C. C 1056 — Solatium — Oow api"^ 
—No notice of. 

In an action of damages brought agaisfi: 
the Corporation of the City of Montreal, by 
Z, L. etal., the descendant relatioos of L, 
who was killed while driving down St bcr 
pice street, (alleged to have been at the time 
of the accident in a bad state of repair), by 
being thrown from the sleigh on which he 
was seated, against the wall of a buildii^ 
the learned judge, before whom the case ^&& 
tried without a jury, granted Z.U ei ci^,$lCiv 
damages, on the ground that tliey weie ec- 
titled to said sum by way of solatium for cb« 
bereavement suffered on account of tbe pre 
mature death of their father. 

Held, reversing the judgments appealer: 
from, that the judgment could not be affirm- 
ed on the ground of solatium, and as the re- 
spondents had not filed a cross appeal to sus- 
tain the judgment on the ground that iUK 
was sufficient evidence of pecnniary Vm 
for which compensation may be claimed, Z. 
L. et oTb. action must be dismissed with costs. 

a P. FL Co, V. Robinson, 10 Leg. News, 324. 
14 Can. S. C. R. 105, followed. 

Appeal allowed with costs. 

Maihieu, for appellant 

Stephens, for respondent 



Quebec] 

Quebec County CoNTROVEsraD Elbchon f \.sl 
O'Brien v. Sir A. P. Cabok. 

Election petition — Judgment on moHwi to di*- 
miss, non-appealable~'Ii.S,C. du 1-, «ec, 50. 

The election petition in this case was pre 
sented on tbe 9th April, 1887. On the 12th cf 
September, an application was made to % 
Judge in Chambers to have the case fixed for 
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trial, and the trial was fixed for the 3l8t of 
October at Quebec, on which day it was con- 
tinned by consent to the 19th of Decem- 
ber. On this last mentioned day the respon- 
dent moved the Court to dismiss the petition 
on the ground that the petitioners had not 
proceeded to trial within six months from the 
presentation of the petition. On the 26th of 
December, the Courf, Mr. Justice Caron pre- 
siding, dismissed the election petition with- 
out costs. On appeal to the Supreme Court of 
Canada, it was : — 

Hdd, Foumier & Henry, JJ., dissenting, 
tliat the Supreme Court of Canada had no ju- 
risdiction to entertain an appeal from said 
judgment Montmagny Election Cok decided 
this term followed. (See next case). 

Per Henry, J., affirming the judgment of 
Mr. Justice Caron, that as the petitioners had 
Dot made an application supported by affida- 
vit to enlarge the time for the commence- 
ment of the trial as provided in section 33 
ch. 9, R S. C, the election petition was pro- 
perly dismissed. 

Appeal quashed with costs. 
Martin and McDougaU, Q.C., for appellant 
Bossi, Q,C*, for respondent 



QUKBECJ 

^fONTMAGNY CONTROVERTHD ElbCTION CaSB. 

Choqufttb V. Labbrgel 

ILS.C, eh. 9, ftec ll-Service of Election Peti- 
tition Defective^a C, P. 57— Preliminary 
Objection. 

The service of an election petition made in 
the Province of Quebec, at the defendant's 
law office situated on the ground floor of his 
residence and having a separate entrance, 
by delivering a copy thereof to the defend- 
ant's law partner, who was not a member of, 
and did not belong to, the defendant's 
fanodly, is not a service within Sec. 11, Ch. 9, 
Hevised Statutes of Canada, and Art 57 
C.C-P., and a preliminary objection setting 
up such defective service was maintained, 
and the election petition was dismissed; 
Gwynne, J., dissenting. 

Appeal allowed with costs. 

Bdeouti^ for appellant 

BeOeau, for leepandent 



COURT OF QUEEN'S BENCH— 
MONTREAL.* 
Swety—Quh Kcurity-^Depodt receipt held by 
Oovemment — Fhilwe of Bank — Responri' 
bility. 

The appellant agreed to put up a cash se- 
curity of $15,000 to the Government for the 
performance of a contract by the respond, 
ents, which security was to remain in the 
hands of the Government until the contract 
should be fulfilled ; and the respondents were 
to pay to the appellant $2,000 per annum un- 
til the security should be released. By ar- 
rangement with the Exchange Bank a depo- 
sit receipt for $15,000 was accepted by the 
Receiver-General, and that sum was placed 
to his credit in the Exchange Bank and 
remained under his control. 

Hbld :— That the loss of the $15,000 by the 
failure of the Bank, was a loss to be borne by 
the Government and not by the appellant, 
and that the appellant was entitled to recover 
the $2,000 from the respondents, notwith- 
standing the tender back to him of the depo- 
sit receipt ; that the terms on which the ap- 
pellant obtained the credit at the Exchange 
Bank were not material to the issue, the ap- 
pellant having furnished what was accepted 
by the Grovemment as equivalent to cash at 
the time it was given ; that the amount being 
entered in the books of the Bank to the cre- 
dit of the Receiver-General, the deposit there- 
by became a debt due by the Bank to the 
Receiver-General, and was at the risk of the 
Government— G^man & Gilbert et aL, Tes- 
sier, Cross, Baby, Church, Doherty, JJ. (Baby 
and Church, JJ., diss.), Dec 22, 1887. 

Bill of exchange^Liability of acceptor— Impur 
tcUion of payments, 
J, a customer of the Exchange Bank, res- 
pondent, discounted with that Bank appel- 
lant's acceptance. When it fell due, appel- 
lant failed to pay it» and the Bank charged it 
to J's account, who at the time owed the 
Bank a small balance, which balance was 
augmented by subsequent transactions, 
wherein, nevertheless, if the credits were im- 
puted to the earliest indebtedness, the ba- 
lance due when the acceptance matured 

* To appear in Montreal Law Reports, 8 Q. B. 
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would be more than covered. The Bank 
retained possesBion of the aooeptanoe and 
brought thia suit against appellant, the accep- 
tor, to recover its amount Appellant plead- 
ed payment and compensation. 

HsLD :— That the Bank was entitled to 
recover from a];^llant the amount of his 
acceptance, and that appellant was not dis- 
charged by the credits in the Bank's account 
with J.— Ooodofi de The Exchange Bank of 
Canada^ Dorion, Ch. J., Tessier, Cross, Baby, 
Church, JJ., (Church, J., <2tM.), Sept 17, 1887. 



iMoltfencySHaie reconveyed to inmdvent—IU' 
gitAered judgment — Action to tet oMe hypo* 
thee after reconveyance of estate, 
Hbld :— That a debtor, against whose pro- 
perty a judgment has been registered, and 
who afterwards makes an assignment and 
obtains back his estate by a composition 
with his creditors, in which he undertakes to 
pay the hypothecs on his property in folh 
cannot have the hypothec so registered set 
aside, at his own salt, on the ground that it 
is a firaud on his cred\ioTa,^FoHer & Baylis, 
Dorion, Ch. J., Monk, Ramsay, Sanborn, Tes- 
sier, JJ. (Monk and Sanborn, JJ., diss.), June 
22, 1877. 

SUPERIOR COURT— MONTREAL* 
Libel — Privileged communication — Interest of 
writer of letter. 
Held: — That a letter written in good 
faith and without malice, by the lessor of 
premises occupied by a manufacturing com- 
pany of which the plaintiff was manager, and 
addressed to one of the directors and princi- 
pal shareholders! charging the manager 
with inefficient administration, the writer at 
the time having reason to be anxious res- 
pecting his interests as landlord of the com- 
pany, is a privileged communication. — ifoc- 
farUme v. Joyce, in review, Johnson, Papi- 
neau, Loranger, JJ., Dec. 20, 1887. 



lAbd^Foir and honest report of proceedings 

before court o' justice— Absence of damage, 

Hbld: — 1. A fair and honest report in a 

newspaper of proceedings before a court of 

justice, whether condensed or not, and even 

*To appear in MontraJ Law Reports, 3 S. C. 



if injurious to persons referred to therein, is 
privileged. 

2. The defence of justificatioii is stienstb- 
ened by evidence showing that the plaintaf*8 
character was such that he suffered no dam- 
age by the publication.— Domtie v. Grohm. 
Davidson, J., Oct 17, 1887. 

Fire vMuranoe — AUeraHim in uw of premi»dt- 
Increase of risk — Verdict contrary la m- 
dence — New trial. 

Premises insured as a tannery and ]eatbe^ 
dressing house were used for drying nise 
bales of cotton~a substance which it was 
proved was more inflammable than the stod 
of a tannery. The fire first appeared in tbe 
cotton. By a condition of the policy, tlie uk 
of the premises for more hasaxdoaa purpoBu 
avoided the contract The jury found thst 
the drying (^ cotton was not a material alt^ 
ration, in the use of the premises, and that 
tbe alteration did not increase the risk. 

Held : — ^That there being evidence that tbe 
insured, by the use of the premises for dry- 
ing cotton, increased the risk, the verdict was 
against evidencoi and a new trial was o^de^ 
ed. — Mooney v. Imperial Ins, Cb., in review, 
Johnson, Torrance, Loranger, JJ., April 90. 
1886. 



THE COMMON LAW AS A SYSTEM OF 
REASONING, — HOW AND WHY 
ESSENTIAL TO GOOD GOVERN- 
MENT; WHAT ITS PERILS, AM' 
HOW AVERTED, 

[Continaed from p. 8S.] 

Need and functions of jurists— Ood^icatioiL 

We now come to the weak plaoe in ocr 
common law, — the place which needs to b 
mended and strengthened. I can state onlr 
approximately the number of adjudged cases 
in our books of reports. The labor of count- 
ing them would be too great to be oompensd- 
tory. A rough estimate places them at b&lf 
a million. A man does not live who, if be 
gave his whole time to ascertaining tbe jadi* 
cial dedactions from the difiering facts tbey 
recite, could thus go through with the half c: 
them ; and, if this were accomplished, there 
never was a memory strong enough to stand 
up under the load ; or, if there was, it would 
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crush oat the reaaoning powers, and reduce 
the intellect to idiocy. In every view, there- 
fore, we need jari8t& If the Roman juriBts, 
to illoatrate the applications of their prin- 
ciples, had possessed these printed reports of 
facts, how incomparably glorious would be 
their commentaries! Or, if our law, with its 
multitudinous reports, had men like those 
jorists to present it for professional use, how 
immeasurably above what it now is would it 
practically be! 

Every lawyer acknowledges that there is 
no such number of legal principles as of judi- 
cial decisions. And there is a class of lawyers, 
by many claimed to include all the best ones 
both in England and in the United States, 
who are clamorous to have the principles le- 
gislatively enacted into a code, a process 
familiarly known as codification. This tu- 
mult may well remind us of the familiar 
instance of the husband and wife who quar- 
relled over the question where in their room 
to set the bureau. The domestic storm, you 
remember, rose so high that the priest had 
to be called in. 6aid the holy man, " show 
me the bureau." "We have no bureau, your 
nvereruxt it has not been bought" Let me 
suggest, therefore, that we suspend our quar- 
rel over this question of codification until our 
law has received such juridical culture as to 
inform us, and enable us to agree among oor^ 
selves, just what and how many are its elem- 
entary principles, reduced to their smallest 
proportions. We have already seen that to 
ascertain this is the proper work of the jurist ; 
it is absolutely outside the functions of the 
judge, who can do it only by departing from 
his duty of relieving his docket from the press 
of cases upon itiand without the possibility 
of having before him the materials or tools 
indispensable to jurist work. When we have 
jurists, and they have done this work, 
a question which has of late been much dis- 
cussed by the American Bar Association will, 
it is submitted, more properly arise than 
now. You remember that, at the close of the 
<iebate last year, it was by a small majority 
resolved, " that the law, so far as in its sub- 
stantive principles it is settled, should be re- 
duced to the form of a statute." And you 
remember that, for a considerable time past, 
there has been in New York a chronic quarrel 



as to whether or not a particular draft of a 
code shall be legislatively adopted. Now, if 
this or any other proposed code truly em- 
bodies the principles of the common law re- 
duced to their smallest proportions, the Courts 
can be made to know the fact more readily 
than the legislature. And if this sreat juri- 
dical work has really been done, we miay 
well set up here our Ebenezer. Any man who 
has done it has only to publish the book ; and 
if the world is sufficiently enlightened, it will 
receive it What is already established does 
not need to be established by a second process 
to make it stand. The utility of the writing 
can be made as well to appear without the 
legislature passing upon it as with. And after 
its utility has become universally recognized, 
— after the bureau has been bought, — its po- 
sitiou) whether among the written laws or the 
unwritten, can be more intelligently deter- 
mined upon than before. 

You will call to mind that a well-known 
English advocate of codification, Mr. Justice 
Stephen, has prepared and published what 
he proposes for codes. That, so far, is an at- 
tempt at something like jurist work. Let our 
American advocates of codification do the 
same ; and, when they have produced what 
all our Courts accept as the embodied prin- 
ciples of the common law, reduced to their 
smallest proportions, the further question of 
their legislative enactment will present itself, 
not prematurely, but at its proper time. 
Then, if the codification doctrine as ex- 
pounded by the American Bar Association 
prevails, we shall have the multiplication 
table and the entire arithmetic, together 
with all the learning of the schools, put into 
form for the use of pupils, under the name of 
a statute. 

Our legal text-booka— Piracy. 

But I am here reminded that we have im- 
mense numbers of legal text-books, and I am 
asked whether I deny that they procaeded 
from jurists. I reply, that they are of vastly 
differing qualities^ and that no one characte- 
rization could properly be applied to all. 
Though the common law itself invites the 
culture of jurists, almost the sole thing which 
it has overlooked is the fact that they cannot 
live on uncooked electricity and air. They 
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are not disembodied ghosts, but real men, re- 
quiring the same sort of subsistence on which 
practising lawyers and judges live. A jurist 
must have all the natural faculties which 
would qualify him to be a first class practi- 
tioner, or a jadge of the highest eminence ; 
added to which he must possess natural gifts 
not required of either. If the great lawyer 
must be refreshed with three pounds of roast 
beef per dayi or the great judge with five, 
surely your jurist requires not less than ten. 
But how is a man whom God made to be a 
jurist to carry out the divine decrees 7 In 
England, there never was a time when any 
man could earn his salt by juridical writings. 
In the United States, where books purport- 
ing to be juridical have a wider sale, one who, 
to the naturally juridical mind, added the 
necessary culture, could obtain from his wri- 
tings what would pay for liis salt, his clothes 
if patched and second-hand, and his whisky 
and tobacco,— were it not that, as fast as he 
wrote, the thieves would steal his work and 
publish it as their own. So that his labor 
honest would come into competition with his 
labor stolen, reducing directly the profits, 
and indirectly, by mingling his expositions 
with those of the thieves, delay the recogni- 
tion of his merits, whence naturally and le- 
gitimately would otherwise flow increased 
profits. The consequence whereof has been, 
that many or most who in England have es- 
sayed to write what should be juridical works 
have drawn largely on their predecessors by 
piracy ; and the same thing has followed in . 
this country. And the courts, instead of frown- 
ing upon this, have smiled upon it. and 
petted it There are even exceptional judges 
who will scarcely listen to a thing until it has 
been stolen at least once, and some appear to 
be happily satisfied only with about the 
seventh theft. 

It was once my fortune, in my younger days, 
to be present when one of the most eminent of 
law publishers was endeavoring to contract 
with a young author for a book. The author 
described the labor which the making of it 
would cost him, and added, " I cannot afford 
to do it for the price you offer," " Oh," re- 
plied the publisher, " we do not expect you to 
do it sa There are two English books on 
that subject ; cut them up, arrange the mat- 



ter for yourself, work in with it a litUe j 
ican law, and we shall be satisfied. That is 
the way the old heads da Why, in 8o-and- 
So's copy for the printer, one coold scarcely 
find any chirography." 

Many years ago there were within the gt- 
cle of my acquaintance, two men who made 
a somewhat smaller law book than another 
then in use on the same subject The larger 
book was the whale, and the smaller was 
Jonah. So the whale, in a plunge for life 
called a new edition, swallowed the cboioe 
parts of Jonah,— not the whole of him ; I 
think it was something like one-third. It 
may be a little more or leas ; for I speak only 
from memory, the verification having been 
made some years aga So voradons was ^m 
whale that, though gobbling for head and 
heart, it got boots and spurs alsa In other 
words, the printed matter of the smaller book 
appeared in the larger without the correction 
of those little mistakes which are unavoid- 
able in books, having evidently been sent to 
the printer of the larger without copying. 
Jonah died, but the whale lives. It took at 
the same time a smaller gulp from another 
book, which survived, like the original Jonah ; 
but, unlike him, was never cast up upon dry 
land. Nothing more of sufficient magnitude 
worth mentioning was ever done for the en- 
largement of the whale; and, to drop the 
figure, it remains now one of your honored 
books, progressing from edition to edition, 
and reverently cited by the bar, and bowed 
profoundly before by the judges. 

In these days of rapid stealing, when type- 
writers and copyists '< cover a multitude <^ 
sins ** and avoid some of the former me&ods 
of detection, the scissors have, if I mistake 
not, somewhat declined as the newer and 
brighter glory has arisen. I know a very 
modem case, not in the reports, wherein the 
pirate was so confident of having covered his 
stealings beyond detection as to allow a soit 
for an injunction to be brought, and remain 
in Court until the judge had set down a day 
for the hearing ; thus subjecting the defen- 
dants to the payment of several hundred dol- 
lars more than would have settled the claim 
before suit In making the book, the penon 
whose name stood before the public as authcsr 
had this help. The method of the purloin- 
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ing was the same as that of the burglar, who 
walks through what are deemed the richest 
parts of the house, the parlor, the dining- 
room, and the china-closet, taking what 
seems most like gold and sUver, and departs ; 
then melts down his treasures sufficiently to 
destroy their identity. The pirate went 
through the chosen portions, seized each cov- 
eted sentence and changed its form as far 
as appeared necessary; then shuffled the 
order of the cited cases, so as to bring them 
as chance would if his work had been original. 
He did not even attempt the obliteration of 
the author's order, and he had no conception 
of the deathless nature of our English senten- 
ces. In making up from these purloinings the 
better part of a hundred pages, he did not by 
his transmutings so change a dozen sentences 
as to leave the question of their identity a 
fair subject for argument When the folly of 
the mistake appeared in the light of an im- 
pending bearing, involving the introduction 
of one of your honored law books to the Court 
in a manner not quite usual, and leading us 
to a luminous case for the reporter, nothing 
was left for the plaintiff but to accede to pro- 
posals for an honorable settlement The 
stealing in this instance was not done with 
the scissors ; for, though the original author's 
little errors were copied, adding to the eviden- 
ces of the theft, the thief made similar errors 
of his own, thus showing that his instrument 
was the pen. 

A manner of making your honored text- 
books which I have heard stated — not within 
any personal cognizance of mine, but corres- 
ponding in the results with what I have ob- 
served, is the following: The individual whose 
name ia to stand on the title-page as author 
selects the books to be stolen. With pencil 
in hand, he goes through them, and marks 
the coveted matter. Then he passes them to 
copyists, — supposed to be competent to cover 
while they scratch,— directing them to change 
the expression as much as possible ; lastly, 
he takes the copied matter, mixes with it 
such other matter as he can conveniently 
scrape together, and with his own more pow- 
erful genius completes the work of destroy ing^ 
or satisfying himself that he has destroyed, 
the identity. Even on this plan I am told 
that there is danger of slipping; for, as one 



observing upon it said, he had occasion to 
compare your honored text-books on a parti- 
cular subject, and found an entire section in 
a new one identical with the section in the 
old. 

It is not necessary for me to go on, under 
this head of the subject, with further particu- 
lar! zations of what you all, in a general way, 
know. I will quote the words of a very com- 
petent writer in your neighboring State of 
Georgia, one who evidently wrote them with- 
out any idea he was describing an abusejbut 
plainly deemed himself speaking of what ex- 
isted as of course. '* The more modem book," 
he says, " will usually repeat from the former 
all that part which is still in force, and will 
give besides the subsequent alterations." In 
other words, the author "usually "pirates the 
work of his predecessor, edits it,then publishes 
it as entirely his own production. I should 
insult you if I asked your opinion whether a 
scamp like this is a jurist And still this 
writer informs us that such is your " usual " 
legal author, honored by the practicing pro- 
fession, and bowed before and followed by 
the judges. 

Our copyright and false^eUnse laws. 

But the noteworthy part of this matter re- 
mains to be stated. While our copyright 
laws, as expounded and administered by 
Courts smiling on piracy, are so defective as 
to seem almost worthless, not so are the laws 
which punish cheating by false pretenses* 
The latter exist in all our States, and the 
violators of them are shut up in the peniten- 
tiaries, except when the persons cheated are 
lawyers. One who, as author, presents to the 
public a book into which stolen matter enters, 
under the semblance of its being all his own, 
breaks the laws against obtaining money by 
false pretenseS} whenever and wherever an 
innocent bookseller sells a copy to one who 
purchases it relying on the representation im- 
plied in the semblance of authorship, whether 
the ostensible author is or is not present in the 
same county or State. And before a single sale 
is made, down to any time before the edition 
is exhausted, he is indictable for the criminal 
attempt to cheat These are propositions 
which no one familiar with the criminal law 
will question. Yet, while the cheats which 
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I have deBcribed have been going on, were 
the defrauders ever known to be set to ham- 
mering Btone in a State prison ? Surely their 
high position was not their protection. I do not 
know how you do things in South Garolina,but 
we in Massachusetts put into our penitentiary 
great lawyers, great senators, presidents of 
immense corporations, clergymen; and, in 
one instance, we received into it one of your 
honored South Carolina ex-Governors. Why 
exempt your honored authors ? The only 
reason I can imagine is, that the men of our 
noble and generous profession, deeming with 
Hudibras that 

" The pleasure is as great 
Of being cheated as to cheat," 

soom to make complaint of those who have 
been to them the source of such profound 
happiness. 

Helpers in law-book making. 

Another method of producing legal text- 
books is for an older man to mingle his work 
with that of boys helping. If this is done^ 
not under the false pretense that the whole 
proceeded from the ostensible author, but ac- 
companied by an honest statement to the 
pubUc, there is no wrong in it; and the result 
may be, in some circumstances and for some 
uses, excellent Where the aim is simply 
to set out the opinions of the Courts, con- 
densed, with little or no juridical work inter- 
woven, and there is a large field to be gone 
over, this production of a dozen co-operative 
minds may be greatly better than no book. 
But it is not a jurist work. It matters not 
how eminent or how able a lawyer is, he can- 
not gather up and state the reasons and doc- 
trines of the law at second-hand, traversing 
the juridical field beyond where the footsteps 
of the judges are distinct, — whether the help- 
ers, whose sight is to take the place of his 
cwn, are competent or incompetent 

TesHmomes as to our U:xtrhooks. 

Do not understand me as affirming that all 
your honored text-books are made in the 
ways I have described. 1 assure you that, 
in my opinion, not all are. But a sufficient 
proportion of them are, to sustain what I have 
said of the need of jurists. 



Some years ago, in the ooune of a oones- 
pondenoe with a very eminent judge and Uw 
professor, I was startled by what he said of 
the impossibility of selecting truly juridical 
works for students. It had not quite oocurred 
to me that, assuming the mass of our text- 
books to be trash, there were not enough kft 
of the better sort to satisfy the demands of 
study. 

(To b« ocmtinaed.] 



INSOLVENT NOTICES. ETC. 

Que&M Qffkiai OoMeUe, ManA Vk 

Judieial Abandommmts. 

Henry Gardner, trader, St Ferdinand d'Halifaz. 
Oiaraton AfipomtmL 

Be Damase Benoit, distriot of St Ihuieis.— Tbn. 
Darling, Montreal, curator, March 5. 

Be Athanase Boucher, St. Guillaame.~KeDt k Tor- 
ootte, Montreal, joint curator, March S. 

Be A. P. Caron & f rfero, dry goodi, Quebee.— H. A. 
Bedard, Quebec, curator, March 6. 

Re Olivier Champigny, St. Hyaointba.— J. Mobil 
N.P., St. Hyaointhe, ourator, Feb. 28. 

Be Louis S. Clayton.— Angus McKay, MoBtreaI,ca- 
rator, March 0. 

Be Dame Valerie Boucher, wife of GL Monteoa. 
Sorel.— Kent A Turootte, Montreal, joint oantci. 
March 5. 

Be Dame Eliiabeth Smith (Mrs. P. Lemieuz), dif 
triot of Quebec— Kent A Turootte, Montreal, joint obt 
rator, March 1. 

Be Dame Blarie Monique St Aubin (M. Ledos Jk Co.) 
Kent A Turootte, Montreal, joint eurator, March 6L 

Be ApoUinaire Leduc, St Benoit— Kent A Turootte 
Montreal, joint curator, March 8. 

Be Joseph Camille Marchand, wholesale grocer. 
Montreal.— J. McD. Hains, Montreal, curator, Marob 
7. 

Be Pierre Martin, Laprairie.— A. J. A. Bobexge. 
Laprairie, curator, March 6. 

Be J. A. Riopelle, Montreal.— Kent A Toroetts. 
Montreal, curator, March 8. 

Be Arthur Roy, St CyrUle.— H. A. Bedazd. Quebee, 
curator, March 8. 

Dividende, 

Be H. R. BeTcridgeftCo., Montreal.— First and final 
dividend, payable March 27, A. W. Stevenson, Mcn- 
treal, ourator. 

Be Augnstin Brodenr, Sherbrooke.— First and final 
dividend, payable March 27, J. McD. Hains, Montreel. 
curator. 

■ iZe A. T. Constantin A Co.— Fourth div^ead, paya* 
ble March 28, H. A, Bedard, Quebec, curator. 
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The trial of John Fahey is in some respects 
the most remarkable that has taken place in 
Montreal. Fahey, for some years connected 
with the police force of the city, was at the 
time of the offence in chaise of a private de- 
tective agency. He was accused of being a 
participator in the stealing of money from 
the vault of the Grand Trunk d^p6t at Mon1> 
real, on the 30th of October last. He had 
accomplices who have not yet been tried. 
There was a natural reluctance in the public 
mind to believe that a man, well known in 
tlie community, and who had long acted in a 
confidential capacity in matters of* import 
tance, could have so grievously betrayed the 
confidence reposed in him. Fortunately, 
however, the prosecution were able to com- 
plete a case against him which left not the 
shadow of doubt in the mind of any reason- 
able person. In addition to this, the defence, 
conducted as it was with great energy and 
skill, utterly failed to put forward any theory 
tliat was even to a small extent consistent 
with innocence. There was the presence of 
the accused at the scene of the robbery; 
there were his confidential disclosures to his 
supposed confederate Maxwell, who was in 
reality weaving a close net round the crimi- 
nal; there were Fahey's own letters, the 
genuineness of which was stoutly contested 
by his counsel, which indicated that, weeks 
after the robbery, he was projecting further 
and more daring crimes ; and lastly, there 
was the admission of his confederate Bureau, 
made to the police magistrate in the first 
confusion of detection and arrest All these, 
and a dozen minor but not unimportant cir- 
cumstances, laid bare the whole plot On 
the other side, there was but the half-hearted 
suggestion that Fahey himself was desirous 
of catching some burglar — ^the personality of 
whom was a matter of indifference to him. 
Under the circumstances the jury, less con- 
fused than might have been expected by a 
trial extending over eleven days, appear 
to have entertained not the slightest doubt 



as to the guilt of the accused, and a dispas- 
sionate review of the evidence must bring 
every one to the same conclusion. 



The Law Magazine and Review, referring to 
the evidence of prisoners in their own be- 
half, says :— " Ever since the endeavour to 
pass the Criminal Code Bill failed, hardly a 
year has been allowed to pass without the 
agitation being renewed in favour of an Act 
of Parliament abolishing the present rule 
which prevents prisoners from appearing as 
witnesses in their own behalf. Asa result 
of this agitation, several recent statutes deal- 
ing with special offences have had inserted 
in them a proviso enabling the accused to 
give evidence when he is so minded. A 
notable instance of the infringement of the 
old common law rule is that of the Criminal 
Law Amendment Act, by virtue of which so 
many prisoners have tendered themselves as 
witnesses that we are in a position to form a 
pretty accurate idea of how the system would 
work in the event of its becoming a principle 
of universal application. What has been 
our experience? Simply this: It constantly 
happens that, after having gone into the 
witness-box and emphatically denied the 
charges against them, prisoners are, never- 
theless, convicted. Why ? Because, in nine 
cases out of ten, juries treat the testimony of 
the accused as absolutely worthless, seeing 
that they have everything to gain and 
nothing to lose by false swearing; nothing, 
at least, except the faintest of faint chances 
of a prosecution for perjury. Cross-exami- 
nation, we were told, was to be the instru- 
ment which should lay bare falsehood} but 
unfortunately we have learned that it has no 
terrors for the unscrupulous. A man who is 
prepared to tell one lie will probably not stop 
short at a dozen. With the knowledge now 
acquired. Government might well reconsider 
the advisability of again introducing their 
measure of last year, having for its object 
the admissibility of the evidence of accused 
persons." 



Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, died sud- 
denly of pneumonia on the 2Srd of March. 
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An intereeting notioe of the late Chief Jus- 
tioe will be found at page 285 of our last vol- 
ume. He was bom at Lyme, Conn., Nov. 
29, 1816 ; graduated at Yale in 1837 in the 
same class with Mr. W. M. Evarta. He set- 
tled at Maumee City, Ohio, and was elected 
to the Ohio legislature in 1849. In 1850 he 
removed to Toledo, and took a prominent 
place at the Ohio Bar. In 1871 he acted as 
United States counsel at the Geneva arbitra- 
tion on the Alabama claims. On the 4th of 
March, 1874, he was appointed Chief Justice 
of the Supreme Court The Albany Law Jouf 
ruU says : ** Chief Justice Waite had a charac- 
ter and led a career upon which the biogra- 
pher may well delight to dwell without 
reservation or concealment So far as it is 
permitted to human nature, he was a Bi)ot- 
less and perfectly admirable and balanced 
being, wise, and good, and kind. In his 
magisterial capacity he was distinguished by 
wisdom rather than by great technical learn- 
ing. He had the large sagacity and sound 
sense such as characterized our honoured 
Chief Judge Church, which enabled him to 
measure justice rather than weigh or com- 
pare precedents. Comparisons are odious 
but natural ; and therefore it must be said 
that he was not so great a judge as Marshall 
— but who save Mansfield ever was ?'aDd 
that be was not so learned a lawyer as 
Taney ; but in both respects we deem him 
superior to Chase." 

SUPERIOR COURT. 

DiBTBicT OF Iberville, June 27, 1887. 

Before Lorangbr, J. 

Catudal v. Dame Lbbsabd et al., and 

RiCHABDsoN, mis en oawe, 

Begistrar'B certificate— Right to be paid in ad- 
vance — Taxaiion, 
Held ; — That a registrar ^ who is required by the 
Sheriff to furnish a certifi^sate of the hypo- 
thecs existing on a property about to be sold, 
has a right to retain the certificate untU his 
fees be paid. The registrar's fees are subjex^t to 
taxation, but such taxation can only be had 
upon the petition of a party interested in 
the report of distribution. 
The judgment of the Court is as follows :— 
** lok Cpur, apr^ avoir entendu les parties 



au m^rite de la requ^ dn demandenr poor 
faire d^larer absolue la reqn^e nin ^man^ 
centre le mis en cause, examine lee proc§dih 
res et les pieces produitest et d61ib6r6 z— 

** Attendu que le demandenr allegoe que 
le Sharif du district d'lberviUe a requis te 
mis en cause, r^strateur du oomt^ d1be^ 
ville de produire le certificat des hypotheques 
eniegistr6es contie la propri6t^ saisie el vexh 
due en cette cause; que le mis en cause as 
lieu de se conformer & oette demande a adres- 
86 au dit Sharif un compte non tax6 B'^evant 
k la somme de $16, en declarant que snr i^ 
ception de ce montant il exp6dierait le certi- 
ficat en question, et qu*il ne se dMstenit 
de oe certificat que sur paiement de cette 
somme ; 

" Attendu que le demandenr, vu oe reliis 
du mis en cause, demande que la reqn^ mm* 
qu'il a fait ^maner centre lui soit d6c]ar6e 
absolue ; 

** Consid^rant qu'anx termes de Fartide 
699 du Code de Procedure Civile, le sb^rif 
doit se procurer du r^gistrateur de la Divi- 
sion d'Enregistrementdans laqnelle se trouve 
rimmeuble vendu, un certificat des hypothe- 
ques enregistr^ sur cet immeuble jasqu'au 
jour de la vente ; lequel certificat le v§gistn- 
teur est tenu de foumir moyennant r^tribo- 
tion fix^ par ordre du Gouvemeur en Cgdt 
soil; 

'' Consid^rant qu'en vertn de Taiticle 705 
C P. C, le Sharif a droit sur les deniers par 
lui pergus k tons les frais par lui faits poor 
arriver k la vente, ainsi que les honorair» 
qui sent attribu^ H son office, apr^s qu'ib 
ont 6t6 tax^ par le juge ou le protonotaira, 
avec ensemble le codt des certificats des hj- 
poth^ues ; ^ 

" Consid^rant qu'en vertn de I'artide 740 
du dit Code, le r^istrateur est i^pnt^ offider 
du tribunal pour tout ce qui conceme tel ce^ 
tificat d'hypoth^ues, ainsi que pour la taxe 
des honoraires et frais, et pour services ren- 
dus k cet 6gard ; 

" Consid6rant que Particle 705 ci-dessns 
cit^ 6tablit une diffi^renoe entie les honorai- 
res du Sharif et ceux du r^trateur en ce 
qu'il d^lare que ceux du sh^rif pourront §tre 
per^us aprds avoir 6t6 tax^ par le juge ou le 
protonotaire, tandis que ceux du r^gistrateur 
ne sent pas soumis Ik la mdme idgle ; 
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" Consid^ant qae le r^stratenr, tout offi- 
cier du tribuDal qu'il soit poar les fins du 
certificat d'hypothdqaes, a le droit de retenir 
entre see mains son certificat jusqu'au paie- 
ment de ses honoraires ; 

'* CoDsid^rant toutefois que le r^gistrateur 
^tant un ofiSder du tribunal pour les fins sus- 
dites est soumis comme tel jl la taxe de ses 
honoraires, mais que cette taxe ne pent se 
faire que snr un proc^^ contentieux entre 
lui et toute partie int^ress^ soit dans le 
jagement de distribution, soit dans le certifi- 
cat lui-m^me ; 

" Consid^rant que le protonotaire est sans 
jaridiction & taxer le m^moire du r^istra- 
teur ; que cette taxe doit se faire par le juge 
sur demande d'une partie int^ress^e et apr^s 
avis pr^able donne au r^istrateur ; 

'' Consid^rant qn'il n'y a pas lieu de main- 
tenir la i^le 6man^ contre le mis en cause ; 

*' Renvoie la dite r^le/' etc. 

M, Morin, for Petitioner. 

M. CareaUf for the Registrar. 



SUPERIOR COURT-^MONTREAL* 

Mercantile Agency — RetpoMibilUy for commur 
nieaiing to a tubicnber an incorrect repurt 
eonoeming the standing of apenon in hunr 
nets. 
Hkld: — That persons carrying on a mer^ 
cantile agency are responsible for the damage 
caused to a person in business by an inco]> 
rect report concerning his standing, though 
the report be only communicated confiden- 
tially to a subscriber to the agency on his 
application for information. — Cassette y. Dim 
€t al., Wurtele, J., Nov. 12, 1887. 

Negligence — ResponsibilUy, 
Hbld : — Where a reaping machine was be- 
ing driven by the defendant along the high- 
way, the knife to the right side of the road ; 
and the plaintiffs colt, which was straying 
upon the road, ran upon the machine, not- 
withstanding the defendant's efforts to keep 
it off—that the plaintiff was not entitled to 
recover the loss.— Chrr v. Blacky in Review, 
Johnson, Papinean, Loranger, JJ., December 
20, 1887. 

* To appear in Montreal Law Beportfl, 3.'S. C. 



BuUder^s RespcnsibUity—C. C. 1688— -Bepain 
to old houses — Evidence. 

Hbld:— Where a builder makes repairs to 
an old house, in order to hold him responsi- 
ble under C. Q 1688, it must be shown that 
the deterioration or loss complained of arose 
from a defect in the repairs, or the omission 
of something which the repairer was bound 
to do.— Parent v. Durocher, Johnson, J., June 
30, 1887. 



Promissory note — Illegal consideration'^Note 
given to obtain consent to discharge of insol- 
venL 

Hhld : — That a note given by an insolvent^ 
or by a third person, to induce the payee to 
consent to the insolvent's discharge, or to 
sign a deed of composition, is null and void ; 
and where money is paid for the same pur- 
pose, it may be recovered from the creditor 
receiving it The fact that the maker of the 
note is the insolvent's father, does not con- 
stitute a valid consideration for such a note ; 
for a benefit to another is a good considera- 
tion only where the benefit can be had law- 
fully.— i^c^atre et ai. V. Casgrain, Johnson, J., 
Nov, 18, 1887. 

Pleading — Evidence — Burden of proof. 

Held: — Where to a demand for money 
lent, the defendant pleaded compensation by 
a bon given to him by the plaintiff, which 
bon was in these terms : " Good to W. L. For- 
'* syth (defendant) for $500, balance of the 
** payment of $1,000 purchase price of two- 
" twelfths of Anticosti— not transferable ;" 
and the plaintiff answered specially that the 
bon was not given to the defendant person- 
ally, but in his capacity of manager of the 
Anticosti Company — that the burden of proof 
was on the plaintiff to prove the truth of the 
special answer. — Bury v. Farsythy in Review, 
Johnson, Papinean, Loranger, JJ., Dec. 20, 
1887. 



OUigation — Joint and several condemnation, 

Hbld: — Where two persons who had sold 
one-fourth interest in an invention were con- 
demned to make a practical test of the value 
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of the invention, as stipulated in the con- 
tract, or to repay the purchase money, that 
the condemnation was properly joint and 
several. — Dyson v. Sweanor et at, in Review, 
Torrance, Bourgeois, Loranger, JJ., Jan. 30, 
1886. 



Execution of judgment^Effect of inscription in 
revieuj— Delay, 

Held : 1. Where a delay has been fixed by 
a judgment for the specific performance of an 
obligation, and the case is inscribed in re- 
view, the delay runs only from the date of 
the final judgment confirming that of the 
Court below. 

2. That a delay allowed by a judgment for 
the execution of a contract is a delay in pro- 
cedure within the meaning of C. C P. 24, and 
where such delay expires on a Sunday, the 
debtor may execute the obligation on the 
following day. And so, where the final judg- 
ment in review was rendered January 30, 
and February 14 and 28 were both Sundays, 
it was held that the execution of the obliga- 
tion on February 15 and March 1 was within 
the delays of fifteen days and one month al- 
lowed for the execution of the obligation in 
Montreal and London respectively. — Dyson 
V. Sweanor et al., and Beulhner, in Review, 
Johnson, Taschereau, Mathieu, J J. (Mathieu, 
J. d%98,\ Sept 30, 1887. 



DECISIONS AT QUEBEC. * 

Condition prtalaUe — Terme de paiement — Dette 
litigieuse —Retrait. 

Jug£: — lo. Que la stipulation, dans un 
contrat de vente d'une quantity d^termin^e 
d'6corce de pruche, que des avances de $2.00 
par corde seront faites au vendeur avant 
Texpiration du temps oCl elle peut etre pel^e, 
et que la balance du prix convenu pour 
chaque corde sera pay^ ^lalivraison Thiver 
suivant) n^est qu'un terme de paiement et 
non une condition qui fasse d^pendre de la 
livraison de toute I'^corce Texigibilit^ de ce 
qui reste dt pour celle livr6e \ et que, la li- 
vraison du tout futrelle une condition pr^a- 
lable au paiement de parties le d^faut de faire 
les avances au temps convenu ne permettrait 
"m8 Q. L. R. 



pas d'opposer la demande de la balimce res- 
tant due pour la quantity livr6e. 

2o. Que le retrait de la dette litijdeuset dont 
Texistence est ni6e, ne peut pas dtre propose 
par des conclusions subsidiaires pour le cas 
ou la demande serait prouvde, ni par le d6bi- 
teur qui a contests jusqu'au bout ; que le d^ 
fendeur, tant qu'il conteste, ne peut pas user 
de ce droit et que, pour demander le retrait, 
il doit cesser de d^fendre. — Weil v. Oagnon, 
C. S., Caaault, J., 6 mai 1887. 



A ttachment — Secretion — Insolvency, 

Appellants, being indebted to respondent, 
for money expended upon certain dumping 
cars held by him under lease from them, 
made an assignment in insolvency, under 
the laws of Ontario, and their assignee sold 
the cars to one Beemer, whereupon respond- 
ent seized them, by attachment in the nature 
of a saisie conservatoire, alleging his debt, 
fraud and secretion on the part of appellants, 
and that said cars were the only property 
they possessed in the Province of Quebec. 
Appellants petitioned to quash. 

Held:— That the facts disclosed did not 
constitute a fraudulent secretion and were 
not sufi[icient to justify the attachment^ and 
that respondent, by his proceedings, having 
acknowledged the legal existence of appel- 
lants, they had sufificient interest to contest 
the attachment 

That respondent having answered the pe- 
tition to quash by a general denial only, 
would thereafter be restricted to the precise 
matter set up in his affidavit, and could not 
avail himself of other proof in the record 
which might show him to be entitled to the 
remedy sought to be enforced. — Ontario Oar 
Co, & Hogan, in appeal, Dorion, C- J., Cross, 
Baby, Church, JJ., Oct 8, 1887. 



Testament'-Paiement des dettes — Partage — 
Prescription. 

Un testateur l^gue & chacune de ses tiois 
filles deux lieues de front sur deux Iteues de 
profondeur & prendre dans les seigneuries de 
T^miscouata et Madawaska k partir du che- 
min du portage, et '' le restant " des sei-dites 
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gneuries k deux de ses fils, declarant que 
les biens l^u4s aux trois fiUea seront ex- 
empts du paiement des dettes qu'il laissera 
lore de son d^6s, puis il fait d'auJres legs 
particuliers, et la balance de sa succession 
reste ab integtoL Plus tard (et c'^tait avant 
notre Code Civil) il vend ex necemtcUe vr- 
genie lee deux seigneuries pour £15,000, puis 
paie ses dettes au montant de £6,400. En 
sorte qu'4 sa mort, il ne reste sur le prix 
de vente des deux seigneuries, que £9,600, 
qui sont maintenant devant la Cour pour 
4tre distribn^s. 

JcGB-.—Que les trois filles ne pen vent 
prendre dans cee £9,600 que leur part propor- 
tionnelle dans ce montant, et non la part 
qu'elles auraient droit d^avoir dans les £15,- 
000, attendu que pour fiaire contribuer les 
deux gar^ns, qui ne sont que l^ataires 
particuliers, 4 leur rembourser leur part dans 
les £5,400 employes par le testateur au paie- 
ment de ses dettes, en supposant que les 
filles auraient droit jl ce remboursement, il 
faudrait au pr^alable d^montrer que la suc- 
cession ab inUsUU ne pent les rembourser ; 

2o. Qu'un acte de partage fait en 1858, de 
ces £9,600, entre les cinq l^ataires de ces 
seigneuries et oii Topposante (une des filles 
da testateur), alors mineure, y 6tait repre- 
sent^ par son tuteur, ne pourra plus etre 
attaqu^ par celle-ci, si elle Ta ratifi6 en s'y 
conformant pendant plus de trente ans apr^ 
^tre devenue majeure. — Ftomt v. PmUioit en 
revision, Qmon, Andrews, Pelletier, JJ., 31 
octl887. 



CoUisUm^ Total tereck -^ Contribuiary niglir 
ffence— Damages immediaU and subsegutent — 
Piiol — Vessel at anchor. 

Held:— la That it is the bounden duty 
of a vessel under w^igh, whether the vessel 
at anchor be properly or improperly an- 
chored, to avoid, if it be possible with safety 
to herself, any collision whatever ; 

2o. That when a collision occurs between 
a vessel at anchor and a ship under weigh, 
primd fade the vessel in motion is in fault, 
and the onus of proof is thrown on her and 
she is compelled to show ilia: tlie other vessel 
was improperly anchored and that the im- 



proper anchorage rendered the collision in- 
evitable ; 

3o. That where a ship is lost or receives 
further injury after a collision, the pre- 
sumption is that the loss or damage is caused 
by the collision, and the burthen is on the 
other vessel, if proved to be in fault for the 
collision, to show that the subsequent loss 
or damage was not caused by her negligence ; 

4o. That in the case of a collision, those on 
board the damaged ship must exhibit ordi- 
nary courage in standing by their vessel and 
show proper skill and seamanship according 
to the circumstances of the case, but the 
Court will make reasonable allowance for the 
excitement which usually attends a collision, 
and those on board will not be expected to 
be so acute in their judgment as to act with 
the same skill and coolness as if there had 
been no collision.— /?om et ai,Y. The ** Henri 
IVy' Vice- Admiralty Court, Hon. G. Irvine, 
Q. C.,J.,Dec.9,1887, 



COURT OF QUEEN'S BENCH— MONT- 
REAL* 
Principal and agent — Agent exceeding limits of 
mandate — Responsibility, 
Hbld: — ^That an agent who has only a 
limited authority, and who by going beyond 
his authority, even while acting in good 
faith, causes his principal to suffer a loss, is 
obliged to pay the loss. And so, where a 
person instructed a bank clerk to give a 
cheque for the amount of a certain account, 
and the clerk, late at night, gave the party 
the money instead, thereby preventing his 
principal from rectifying an error which ex- 
isted in the account, it was held that the 
clerk could {not recover from his principal 
the amount paid in excess of what was 
really due.—Shea & Prendergast, Dorion, Ch. 
J., CVoss, Baby, Church, JJ., Sept 17, 1887. 



COURT OF APPEAL-REQISTEK 
Montreal, Satvrday, Feb, 26, 1888. 
McCartney <fe Linsley, — Judgment reformed. 
Myler <& Styles. — Two cases. Confirmed. 
Corporation of Havelock A Costello.^<jon' 
firmed. 

* To appear in Montreal Law Reports, 8 Q. B. 
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iiaekerme <k fFUwn.— Confirmed. 

Fos&rooib^ <fc Murray, — Confirmed. 

Lecows & VxavL. — Confirmed. 

Lefebvre <(r MoneUe. — Reversed, each party 
paying his own costs in appeal; Tessier, J., 
diss, as to costs. 

Donovan <fc The Herald Company, -^ Con- 
firmed. 

Davidson & Grant. — Appeal dismissed on 
motion for judgment of non pros, 

Busgih'e & Xauri«r.— C A. V. on motion for 
eongi d^appeL 

Tbe Court adjourned to March 15. 

Uiwsdayf March 15. 

Bws^e <Sc Laurier, — Appeal dismissed. 

Ex parte MaJkiie. — Petition to be appointed 
bailiff, granted. 

Mclver <& Montreal Stock Exchange.— Appeal 
dismissed. 

Parent <fe Citide Montrial.^C. A. V. on mo- 
tion for dismissal of appeal. 

Citi de Montrial A EcdisiasHques du SSmi- 
naire de SL Sulpice.— Motion for leave to ap- 
peal to Privy Council rejected. 

Foshrook dc Jfurraj/.— Rule for appeal to 
Privy Council discharged. 

Claude <fc PTtjir.— Heard. C. A. V. 

Garth & La Banque d^Hochelaga.—Teii con- 
solidated cases. Heard. C A. Y. 

Muir de Oarfer.— Part heard. 

Friday f March 16. 

IfuirA darter.— Hearing concluded. C.A.V. 

Parent de Citi de JfontrW.— Appeal dis- 
missed. 

Darling dc Dakers ds Christie.— HosLTd. 
C.A.V. 

Holmes dc Carter.— Two cases. Heard, 
C. A, V. 

James dc Jfc DonoZd.— Part heard. 

Saturday f March 17. 

The Queen v. !r<?Wter. —Conviction quashed. 
James d: McDonald.— Hemng concluded. 

aA.v. 

Monday, March 19. 

Trust de Loan Co. dc Monbleau. Heard. 
GA.V. 
Labranchc de Oiwufy.— Heard. C A. V. 
MiJidihM dc iftte/k^— Part heard. 



Tuesday, Moff^ 2a 

MitcheU de iftteAW/.— Hearing ocxodiided. 
C. A. V. 

Anderson de The Pictau Bank.—'BeBtt 
CA-V. 

(Xe. de Navigation de La FUte de LonguevH — 
Settled. 

Perkins de Tht Oampbeil Priming Ca.— 
Heard. G A. V. 

GUmanik Gilbert a al.—aeaad. CA-Y. 

Wednetday, March 21. 

Ex parte lajeuneMe.- Petition to be ap- 
pointed bailiff granted. 

Robinson dc Canadian Pacific R9, Co.— 
Heard on motion for leave to appeal from 
interlocutory judgment 

Rivet de La cm de IfovUrAiL— Heard 
C. A. V. 

St€ten9on de Canada Paper Ox— Heari 
C. A. V. 

Desrosiers dc Xam6.— Part heard. 

Thursday, March 22. 

Desrosiers de Lam6.— Hearing oondnded. 
GA.V. 

Gibb etaLdc McAdam.— Two cases. Heard. 
C. A. V. 

CurS etc- de la Eabrique de iSt Isidore dc Per* 
roA— Heard. C A. V. 

Kerr de Marchand. — ^Heard. G A. V. 

Friday, March 23. 
PaUiser dc Bedard.— Heard. ApgeaX dis- 
missed. 
McOuat de ITornmn.— Heard. G A. V. 
Mmer de -4«otr€,— Heard. G A. V. 
Pickford de I>ar<.— Part heard. 

Saturday, March 24. 

Canadian Pacific Ry. Co. de LiUle Semtnary 
of Ste. Thirhse de Stoinvitte.— Heard on motioo 
for leave to appeal from interlocutory jnd^ 
ment C. A. V. 

Pickford de DarU — Hearing resumed. 

Monday, March 26. 

Robinson de Canadian Pacific Ry. Co. — ^Mo- 
tion for leave to appeal from interlocutory 
judgment dismissed without costs. 

Fairbanks de C^HaUoran.— Three cases. 
Appeal dismissed. Garnishee's petition le- 
jected. 
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Dufreme <fc Diaron.— Confirmed. 
HenavU d: CAapdeWw.— Confirmed. 
Piekford & Dort— Hearing concluded. 
aA. V. 
Murray de Bwland. — Part heard. 

Tuesday, March 26. 

Canaditm Pacific Ry- Ck>. & Little Seminamj 
a/ Ste^ Thtrlfe de BlainvUlc—^loiion for leave 
to appeal from interlocutory judgment 
granted. 

Laioiar & CfranL — Confirmed. 

CarHer & RoUand. — Confirmed. 

yeelon & Kenny. — Confirmed, Cross, J. diss. 

Lahmnche & CasHdy. — Confirmed. 

Beemer & Trudel et aL — Motion by each 
party for leave to appeal from interlocutory 
judgment granted. 

Murray & Burland, — Hearing concluded. 
C. A. V. 

The Court adjourned to Saturday, April 
7th. 



THE LATE Mr. W. H. KERR. 

A communication referring to the late Mr. 
Kerr gives the following particulars : — 

James Hastings Kerr^the father of William 
Hastings Kerr, was a successful and 
much respected land agent. His grandfather, 
a distinguished English barrister, settled at 
Quebec in 1797. A friend of Scarlett, after- 
wards Lord Abinger, and Best, afterwards 
Lord Wynford, and Baron McLelland, of the 
Irieh Bar, he obtained that year an Imperial 
appointment, and was commissioned as 
Judge of the Vice Admiralty Court at Quebec 
on the 19th August, 1797 ; appointed judge of 
the King's Bench, in 1807; called to the 
Executive Council in 1812 ; to the Legislative 
Council iu 1821 ; presided as senior judge in 
the Court of King's Bench, during the 
absence of Chief Justice Sewell in England, 
in 1814-.816, and later on as Speaker of the 
legislative Council. He died in retirement, 
at Quebec, on 5th May, 1846. 

W. H. Kerr's early practice was not at 
Quebec, but at Montreal, for which city he 
left, alter completing his legal studies at 
Quebec, first with Mr. (later on Judge) Jean 
Chabot, and lastly with Mr. (now Sir) An- 
drew Stuart, Chief Justice, Superior Court 
On Ist May, 1854, on leaving Montreal, he 



opened with a Quebec barrister, J. M. Le- 
Moine, a law ofl5ce in St Peter Street, Quebec, 
under the style and firm of Kerr & Le- 
Moine. In May, 1858, this partnership hav- 
ing been dissolved by limitation, he entered 
into partnership with the friend of his youth 
and fellow student, both at Mr. Chabot's and 
Mr. Stuart's, Mr. Archibald CampbelU 
now joint prothonotary, Superior Court 
After practising with success for a few 
years at Quebec, under the well remem- 
bered style of Campbell & Kerr, he sought in 
Montreal a wider field for his splendid 
talents, where his success has been so mark- 
ed, and soon made as many friends in the 
Commercial Metropolis of Canada, as he had 
left behind in the Ancient Capital. 



INSOLVENT NOTICES, ETC. 

Quebec Official OoMette, March 10. 

Dwidende, 

Re P. D. de Qrandpr^, Berthierville.— First and 
final divideDd, payable April 2, Kent & Tureotte, 
Montreal, joint curator. 

Jie J. A. Duf resne, Cacouna.— First dividend, pay- 
able March 24. H. A. Bedard, Qaebec,carator. 

Re J. G. Hamilton Brown & Co.— First and final 
dividend, payable March 27, A. W. Stevenson and W. 
A. Caldwell, ioint curator. 

Re Patrick P. Kelly.— Report of distribution, W. S. 
Maclaren, II untingdon, curator. 

Re Theodore Male— First and final dividend, pay- 
able April 2, Kent & Turcotte, Montreal, joint curator. 

lie Olivier Proulx.— First and final dividend, pay- 
able March 27, Kent & Turcotte, Montreal, joint 
curator. 

Re L. Robinson.— First and final dividend, payable 
March 27, A. W. Stevenson, Montreal, curator. 

Re D. 6. Viger & Co.— First and final dividend, 
payable March 27, Kent & Turcotte, Montreal, 
curator. 

Discharffe, 

Re Arthur H. Murphy, Quebec, application for con- 
firmation of discharge, April 18. 

Separntion a» to Propertp, 

Adeline Flibotte vs. Olivier Champigny, St Hya- 
cinthe, .Vfarch 6. 

Cord^lie Ouenette vs. Jules Hamelin, Montreal, 
March 7. 

Elm ire Lamarche vs. Joseph Beanchamp, Montreal, 
March 2. 

AngMe Levesque vs. Jean B^langer, St. Simon, 
Feb. 

Quebec Official Gaxette, March 17. 

Judicial Abandonmenta. 

Alfred Brassard, trader, South Durham, March 12. 

Champagne & Decelles, grocers, St. Hyacinthe, 
March 12. 

F. X. Lcpaffe & Cie., dry goods, Quebec, March 12. 

Wm. Law McKenzie, trader. Black Cape, March 9. 

Langelier St Lariv^e, Quebec, March 8. 

La 0ooi6t6 d'Imprimerie de Jolieite, Feb. 29. 
Curatore appointed. 

Re UeUne Pespins (A. H. Gf^rmain & Co.), Three 
Rivers.-Kent Jfc Turcotte, Montreal, curat' r March 8. 

Re Amelia Michaels (Haas k Co.)— J. McD. Haines, 
Montreal, curator. March 13. 

Re Irwin Jenkins et a/.— S. C. Fatt. Montreal, 
curator, in place of John CaQe» March 12. 
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i2e R. M. Levine, Pox River.— Prederiok Veit, 
Ga«p^ Baain, cantor, March 3. 

Re Ste. Marie & Co.— W. C. Craig, Montreal, 
curator, March 1. 

Ke Zotique Th^riault— A. Turootte and G. Deserres, 
Montreal, joint oaiator, March 13. 

Dividendg, 

Re L. F. T. Baisson. Three Rivers.— Dividend, pay- 
able April 10; Kent & Turootte, Montreal, curator. 

Re Lb. Collm A Fr6re, dry ffoods. - Second and final 
dividend, payable March 31, H. A. Bedard, Quebec, 
curator. 

Re L. S. Foumier & Co., Magog.— First and final 
dividend, payable April 10. Kent a Turcotte, Mont- 
real, curator. 

Re E. J. Gauthier.— First and final dividend, pay- 
able April 3, C. Desmarteau, Montreal, curator. 

Re Kdward C. Hughes, cabinet maker.— First and 
final dividend, U. Ward and Alex. Gowdey, joint 
curator, Montreal. 

S^Doration a§ to Properfy, 
Marie Martine B^liveau vs. Alphonse Gaudet, St. 

C^lestin, 'rhree Rivers, March 5. 
Rose Brien alia^ Durocher vs. Louis Joseph Latour, 

Montreal, March 3. 

Quebec Official Gazette, March 21. 
Judicial AbandonmenU. 
Thomas Penrose Actesau, L'Anse an Gk^con, county 
of Bonaventure, March 13. 
Solomon Bamum, township of Brome, March 7. 
Joseph Beaudry, butter manufacturer, St. Jerome, 
March 14. 

Ulric Germain & fr^re, tanners and curriers, Que- 
bec, March 21. 
Arthur Pag£, Joliette, March 16. 
John Thompson, trader, township of Uavelock, 
March 13. 

Curator arpotnted. 

Re Alfred Brassard.— J. 0. Dion, St. Uyaointhe, 
curator, March 21. 

Dimdend*, 

Re Emond & Ste. Marie.— Second and final dividend, 
payable April 6. C. i^e^marteau, Montreal, curator. 

lie S. A. ValoiF.— First and final dividend, payable 
April 8| C. Desmarteau, Montreal, curator. 

Separation a» to Property, 
Jane Austin vs. Thomas Brown, stevedore, Mont- 
real, March 20. 

Minute* of Notariee Transferred. 

Of lato Joseph Leonard to L. C. Tass4. N.P., Beau- 
hamois. 

Of late L. N. D. d'Argy to J. A. Hubert, N.P., 
Prinoeville. 

Quebec Official Gazette^ March 31. 

Jiidicinl Abandonmentt, 

Malvina Dubois (" F. Arpin & Cie *'), Marievillc, 
March 23. 

Edmond Julien, currier and tanner, Uedleyville, 
March 24. 

Simon M^thot, trader, Grand River, Gasp^, March 
17. 

Curators appointed. 

Re Solomon Bamum.'— Joseph Landsberg, Frelighs- 
burgi curator, March 20. 

Re J. B. Cbtirapagne etal.— J. 0. Dion, St. Hya- 
cinthe. curator. March 28. 

Re Charlotte Billingsley (Emil Poliwka &: Co.)— S. 
C. Fatt. Montreal, curator, March 27. 

Re Henry Gardner trader, St. Ferdinand d'Halifax. 
— H. A. Bedard, Quabec, curator, March 21. 

Re Langolier &Lariv^e.— J. O. Dion, St. Hyacintho, 
curator, March 28. 

He J. B. Proteau. miller, St. Thomas Montmagny.— 
H. A. Bedard, Quebec, curator. March 26. 

Re Vilbon Suvard, district of Quebec— Kent & Tur- 
cotte, Montreal, joint curator, March 24. 

Re John Thompson.— John Bo^d, Beauhamois, 
curator, March 27. 



Dividends. 

Re Philias Aug^.— First and final divideod, payable 
April 18, C. Desmarteau, Montreal, curator. 

Re Branlt A Gendron.— First and final dividend, 
payable April 18. C. Desmarteau, Montreal, curator. 

Re Johnson a Co., Marieville.— First and final 
dividend, payable April 18, Kent A Turcotte, Mont- 
real, joint curator. 

Re W. W. Morenoy, Sherbrooke.— Dividend, pay- 
able April 18, Kent A Turootte, Montreal, joint 
curator. 

Re Adh^mar Par£, Laehine.— Dividend* payable 
April 18, Kent A Turcotte^ Montreal) joint curator. 

Re J. K. A. Renaud.— First and final dividend, pay- 
able April IV. C. Desmarteau, Montreal. curator.| 

Re Pierre Vall^, Ste. Martine.— Dividend, payable 
April 18, Kent A TurcottCi Montreal, joint curator. 
Separation as to Property. 

Eulalie Allard vs. Seraphln lAuzon, farmer, Ste. 
Genevieve. March 16. 

Yictoire Itoivin vs. J. Bte. a/»a« Jules Allaire, 
Montreal. March 22. 

Emily Davidson vs. Francis Corev Mntton, eabinet- 
maker and contractor. Mount Royal Vale, Feb. 27. 

Mathild^e Dubreuil vs. Smile Guenette, trader, St 
Dominique, March 24. 

GENERAL NOTES. 

The Quebec legislature ia to meet May 15. 

Mr. Robert Sedgewiok, Q.C.. of Halifax, has been 
appointed deputy minister of justioe of Canada. 

Fifty law associations having been applied to in 
January to express their views on the tufcgested 
fusion of the legal profession, twenty-seven sent no 
replies at all : fourteen thought any scheme, even if 
desirable, impracticable ; and nine only were in favor 
of the sugsestions made.— /.ov Timet {umdon). 

An epigram worth recording was delivered in the 
Court of Appeal on Monday. ** Obiter dieta," said 
Lord Justice Bowen, *' are like chickens ; they very 
often come home to roost." We are very glad to bear 
it, and trust that Her Majesty's pudges will note and 
remember this piece of forensio natural history.— 
Law Titnen {London), 

An application was made to Mr. Justice Day to bold 
over a case until after the '"luncheon time" of the 
court, as the plaintiff had telegraphed that he had 
missed his train. Mr. Justice Day: Yon should 
ask that the case be postponed until after "the 
adjournment," for " the court " does not lunch ; I do 
not speak of what individuals do, but *'theoourt" 
docs not lunch. Mr. Winch : If the court does not 
lunch, I may say the bar does: I do not oppoee my 
learned friend's application. The St, Jamec* Gazette 
says, with reference to Mr. Justice Day's view of the 
impersonal ' ' court " : ** An order was passed once by a 
certain judge in Greater Britain, fining a man who, to 
quote the record, pursued the court with a petition, 
and even presumed to pull the court's leg while the 
court was getting into its dog-cart" 

AbanoonkdtothkRats.— The following isthehead- 
note to the case of Ward v. Greinid^ in the Court of 
Chancery of New Jersey : ** Where a party ol« lining 
to bean afsienee of certain mortgages made in 185S, 
and claimed by him to have been assigned in 1866, 
testifies that the agreements relating to the sale of 
the mortgages, and the assignment to him, were, 
while in bis possession, eaten by rats, the fact that the 
documents were placed within the reach of rats by a 
business man will be held plenary proof that they 
were of no other value than as food for rats, and the 
presumption of payment from lapse of time will be 
allowed to prevail." 

A voon^ lawyer employed to defend a culprit 
charged with stealing a pig, resolved to convince the 
court that be was born to shine. Accordingly, he pro- 
ceeded to deliver the following exordium: * May it 
please the court and aentlemen of the jury, wnile 
£urope is bathed in blood : while classic Greece is 
struguling for her rights and liberties, and trampling 
the unhallowed altars of the bearded infidels to dust ; 
while America shines forth the brightest orb in the 
political sk^— I, with due diffidence, rise to defend the 
cause of this humble hog-thief.'* 
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• The Edinburgh Law Jownai has the follow- 
ing : — 'The law of murder has within recent 
years heen the subject of judicial discussion 
and definition. In Beg, v. Dudley, 14 Q.B.D. 
273, it was held that self-preservation, as dis- 
tinct from self-defence, will not make homi- 
cide justifiable. Therefore if A and B, two 
shipwrecked sailors, lay hold of a floating 
plank, which will support one but not both 
of them) and A, considering his own life to 
have the greater 'real value' to society, push 
B into the water, and escape to land, he is 
guilty of murder. In Reg. v. Semef tried at 
the last Old Bailey Sessions, Mr. Justice 
Stephen gave the weight of bis high author- 
ity to *the domestic fowl' dictum of Mr. Justice 
Foster. A, intending to steal B's fowl — 
which is felony — ^tries to shoot it and kills B 
by mistaka A has murdered B. But the 
act would not be murder — if Sir James 
Stephen is right — had A only fired at B's 
fowl in fun." 



In Thatcher v. Weeks (25 Rep. 202), the 
Supreme Judicial Ck>urt of Maine was asked 
to pronounce upon a claim for certain 
drums which had been taken from the Salva- 
tion Army by the mayor and city marshal 
The officer did not bring the drums before 
the magistrate, nor had he obtained any 
order disposing of them. The Court held 
that an officer who has taken from a prisoner 
the instrument with which he has com- 
mitted an ofience, cannot justify its deten- 
tion after the trial of the accused is over, 
except by an order of the court The Court 
observed: "The officer claims, that for the 
purpose of preventing any further violation 
of the city ordinance, he could lawfully take 
the drums thus being unlawfully used, and 
('ould lawfully retain them in his own 
possession so long as he had reason to believe 
and did believe, that the plaintiff would 
immediately again use the drums in the 
same unlawful manner if restored to him. 
The prindple thus contended for by the 



officer would enable him to detain the team 
of a person arrested for too fast driving, so 
long as he (the officer) believed, with reason, 
the owner would immediately repeat his 
ofience of too fiast driving, if the team were 
restored to him. There is an evident 
difierence, also, between articles which can 
only have an unlawful use, Uke counterfeit 
coin, and articles in themselves innocent, 
like drums. If an officer may indefinitely 
hold the former, it does not follow that he 
can so hold the latter." The judgment of 
of the lower court in favor of the defendant 
was overruled. 



The reply to a question put by a corres- 
pondent with reference to the report of 
Anders v. Hagar, 6 Leg. News, 98, may have 
an interest to our readers generally. He 
asks for the result of the appeal which was 
granted by the Court of Queen's Bench from 
the decision reported on the page above 
mentioned. It appears that the appeal was 
never proceeded with. 

Mr. Wicksteed, our senior Q.C., has sup- 
plemented his collection of " Waifs " by a 
translation of Mr. Louis Frechette's " Les 
Excommuni^s," a touching episode In the 
history of Canada, relating how five of the 
old subjects of France braved the terrors of 
excommunication rather than submit to the 
new rulers of the land. The incident is said 
to be true, and the names of the five are 
given. Mr. Wicksteed has preserved very 
faithfully the pathetic simplicity of the 
original, which loses none of its interest in 
its English rendering. 



NEW PUBLICATION. 

Thb Criminal Statute Law of Canada, 
Relating to Indictable Ofiences. By H. 
E. Taschereau, Justice of the Supreme 
Court of Canada. Second Edition. Cars- 
well & Co., Law Publishers, Toronto. 

The new edition of Mr. Justice Tasche- 
leau's well-known work will be received 
with satisfaction by the profession in 
Canada. The author states that it has been 
rendered necessary by the proclamation, on 
the 1st March, 1887, of the Revised Statutes- 
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In the new edition the references, notes, 
commentaries and forms are adapted to the 
Criminal Acts as they now stand consoli- 
dated and revised. The present work, how- 
ever, contains more than this. The refer- 
ences to the English Crown cases have been 
brought down to the Ist January last, and 
800 additional cases have been cited. An- 
other interesting addition has been made in 
the form of notes by Mr. C. S. Greaves, Q-Ci 
a distinguished writer upon English criminal 
law, which are published with Mr. Greaves' 
permission. The notes are printed under 
the sections of the Statutes to which they 
refer. Some of them are quite detailed. 
Thus, the note on new trials occupies thirty- 
two pages, and the note on rape nineteen 
pages. The whole work, now published in 
one volume (pp. 1167), forms an extremely 
valuable compilation on the subject of 
statutory offences, and will be widely appre- 
ciated throughout the Dominion. 

SUPERIOR COURT. 

DiSTRicrr of Ottawa, 1888. 

Befdfre Wurtelb, J. 

JuDCi' V. La Socifrr^ Fran9Aisb db Phos- 
PHATBS Du Canada. 

Juri^xclion, — Q<mxmiMn betvxen parties. 

The facts of the case and the arguments o^ 
counsel are fully set forth in the judgment of 
the Court, which reads as follows : — 

" Considerant que le demandeur est un 
r6sidant de la Province de Quebec et que la 
Soci^te d^enderesse a ^t^ incorpor^e par la 
L^slature de Quebec par le statut 46 Vict., 
c. 67, dans le but d'exploiter des mines de 
phosphates dans la dite Province ; 

" Considerant que la demande du deman- 
deur est pour le prix et la valeur de certains 
services qu'il all^gue avoir rend us & la 
society d^fenderesse dans le district d'Ot- 
tawa; 

" Considerant que la d^fenderesse all(^ue 
que Tengagement du demandeur a 4t^ fait et 
consenti en France par acte sous seing priv^ 
sign6 i Bordeaux le 22 Janvier et k Paris le 
23 Janvier 1883, et que le dit acte contient la 
clause on stipulation suivante : ' Dans le cas 
de difficulty pour Tex^cution des pr^sentes 



elles devront dtre r^gl^eB par les iribnnaux 
de Bordeaux ft I'exclosion de toutee antres 
juridictions ; * 

" Considerant que la defenderesse plaids 
par son exception declinatoire qu'en oonae- 
quence de cette clause ou stipulation dans le 
contrat de louage de service personnel inter- 
venu entre les parties et sur lequel Taction 
est bas^e, ce tribunal n'a pas de competence 
dans la mati^re, et que les tribonaux de 
Bordeaux seuls ont juridiction pour juger le 
proc^ en cette cause ; 

" Considerant que la competence des tri- 
bunaux est une matiere d'ordre public, et 
que la convention des particniiers ne pent 
pas donner ft un tribunal une jaridictiosi 
qu'il n'a pas ni enlever ft un tribunal la jnri- 
diction qu*il possWe ; 

*' Considerant, par consequent que la clause 
ou stipulation ci-dessus citee n'a pn affeoter 
la competence des tribunaux de oette Pro- 
vince et que la pretention de la defenderesse 
est mal-fondee ; 

** Renvoie la dite exception, etc" 

Authorities cited by the plaintiff: Carre- 
Ch., Q. 721 ; Story, Conflict of Laws, Nos. 
556-60. 

T, P. Foran, for plaintift: 

Rochon & Champagne, for defendant 
(T. p. F.) 



COUR DE CIRCUIT. 

MoNTEBAL, 21 fevrier 1888, 
Coram Dohbrty, J. 
Dblormb v. Thb Canadian Pacific Railway 

COMPANY. 

VoUurier — ReeponmbUiU — Chemin de fer — 
Dilai — CmditionB. 

Juofe :— lo. Qu^'une Compagnie de chemin defer 
est responsible des dommages qu*eUe eaum 
par le dHai dans U transport des nuzrc^on- 
dises qui Ivi sont conjUes, 

2o. Que lorsque les tables de dSpart et d'arririf 
des trtsins indiquent que la distance cTun 
endroit d un autre doit se /aire dans deux 
fieures, un dilai de vingt-quatre heures dan^ 
le transport de viandes fratcfieSf durant PiU, 
n^est pas raisonnahUj et la compagnie dtAt 
itre condamnle d payer le prix de la viande 
gdtSe, 
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3a Que U% conditions contenues tur un connai*- 
semerU ou leUre de voitures ainsi que le regu 
de livroMon svr Uqud est imprimie tme re- 
connaismnce que les marchandises ont 6tS 
dilivries en ban iiat, ne lient que les person- 
lies qvi en ont eu connamance. 
Le 6 mat 1887, le demandeur livra an gar- 
dien de la station du chemin de fer de la de- 
fenderesse & Ste. Anne des Plaines, (distance 
de deax heures de Montreal) deux pores tu^s 
de la veille pour etre transportes ^ Montreal 
et livr^s k un nomra^ Racette, boucher, au- 
«iuel le demandeur avait vendu la viande 
pour $41.60. Ces pores qui auraient dii etre 
livr^ vers les neuf heures du matin du 6 
mai, ne furent livr^s que vers midi le 7 mai, 
mais alors la viande s'^tait g^t^e, et le de- 
mandeur ne put obtenir que $I5.U0 pour ce 
qQi en restait 

De 1& Taction pour la diflRSrence, savoir, 
$26.60. 

La d^fenderesse plaida qu'elle n'^tait pas 
responsable : lo. parce que le delai pour un 
train de fret n'avait pas et^ irraisonnable ; 
2o. parce qu'il y avait sur le doe du con- 
naissement une clause par laquelle la d^fen- 
deresse d^clarait ne pas se rendre responsable 
du transport de viandes fralches ; 3o. parce 
que le consignataire avait sign^ un regu d^ 
clarant qu'il avait regu la viande en bon 
^tat. 

La CouR rendit jugement en faveur du de- 
mandeur, consid^rant que dans les chaleurs 
de I'et^ un retard de 24 heures pour le trans- 
port de viandes fralches, lorsque le temps 
ordinairement emplo^6 est de deux heures, 
O'-t un manque de diligence qui rend la d6- 
fendercsse responsable des dommages que le 
demandeur en a souffert; que pour tirer 
avantage des conditions contenues dans le 
connaissement, et du regu de d^livrance en 
^>on 4tat, la d^fenderesse aurait dt prouver 
<iue le demandeur et le consignataire en 
avaient eu connaissanoe et y avaient consen- 
ti, an contraire, il a ^tg prouv6 que le de- 
mandeur ne savait ni lire, ni ^crire, et quant 
au regu, 11 a 6t6 prouv6 que le consignataire 
n'avait pas lu la declaration que la viande 
^tait en bon ^tat, cette d^laration 6tant 
t'crite en anglais, langue qu'il ne comprenait 
pat*. 

Jugement x)our le demandeur. 

/. J. Beauchampf avocat du demandeur. 

Abbott, CampbeU & Meredith, avocats de la 
d^fenderesse. 

(j. J. B.) 



COURT OF QUEEN'S BENCH— MONT- 
REAL. * 
Location ticket — Righlof holder to injunction to 

restrain trespassers from cutting timber — 

Disputed title. 
Held : — 1. That a location ticket issued 
under Sect 13 of Ch. 22, C. S. C, is, in effect, 
a promise of sale of the lands to which it ap- 
plies, subject to the fulfilment on the part of 
the locatee of the conditions on which it is 
granted, and gives the locatee absolute pos* 
session of such lands, and all the rights of 
action against trespassers which he might 
exercise if he held such lands under a patent 
from the Crown. 

2. That the holder of such location ticket 
was entitled to an injunction, to restrain 
lessees of Crown Timber Limits under a 
licence from the Commissioner of Crown 
Lands for the Province, from cutting timber 
on the lands held under the location ticket, 
until the question of title should be deter- 
mined by the Courts. 

3. The Court will not, as a general rule, 
decide a question of title upon a writ of in- 
junction, more especially when there is a 
third party interested (here the Government 
of Quebec) who is not a party in the cause. — 
Gilmour et al. & Par adis, Dorion, C. J., Tessier, 
Cross, Baby, Church, JJ., (Cross & Church, 
J J., diss.). Sept 23, 1887. 

Sale — Real estate sold as free and clear of in- 
cumbrances — Existence of hypothec. 
Held :— That where real estate is sold free 
and qlear of incumbrances, and it appears 
that the property is charged with a hypothec, 
the purchaser is not bound to take a deed 
until the vendor has caused the hypothec to 
be discharged. — Burroughs <fc Wells, Dorion, 
C.J., Tessier, Cross, Baby, JJ., Feb. 22, 1887. 



THE COMMON LAW AS A SYSTEM OF 
REASONING. 

(CoDtinuod from page 96.) 

Harvard testimoriy — Albany law school. 

I have since been startled still more. Not 

to mention other instances, the very famous 

law school connected with our oldest univer- 

Bity, some of the professors whereof have pro- 

• To appear in Montreal Law Reporta, 3 Q. B. 
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duoed books which have occupied the first 
place in our esteem, has swept the whole line 
of text-books away, and d^'lared that none, 
whether written by its former professors or 
others, are fit to be used by persons ignorant 
of the law in acquiring a knowledge of it This 
method is sometimes inaccurately termed 
tlie teaching of the law by cases. But the 
use of the decided cases in elementary in- 
struction has always been common, and I 
believe universal ; yet not heretofore com- 
monly practiced to the exclusion of such 
books as Blackstone's Commentaries, Kent's 
Commentaries, Greeuleaf on Evidence, and 
Story's Equity Jurisprudence. So that the 
new method consists simply in banishing 
books like these. And the brief explanations 
of the reason of the change demonstrate that, 
while the university does not choose to pro- 
nounce in words the common law's utter lack 
of jurists, it believes it to have none, and 
adapts its curriculum to this belief. 

Last year, at the celebration of the two 
hundred and fiftieth anniversary of the uni- 
versity, an association of its law graduates 
was formed, a meeting was held, and the 
change was publicly explained. The state- 
ment of the president of the association is Ux) 
long to quote ; but, in effect, it is that our only 
original sources of the law are the adjudged 
cases, to which, therefore, the student must 
go or take law ** at second-hand " from our 
text-books ; denying that our text-books 
amount to anything more. Words could not 
be more emphatic in declaring; that we have 
no jurists. The president of the university, 
though not a lawyer, came forward specially 
to speak for the school, and describe its me- 
thod. After naming one of the professors, he 
said : — 

*' He told me that law was a science ; I 
was quite prepared to believe it. He told me 
that the way to study a science was to go to 
the original sources. I knew that was true, 
for I had been brought up in the siience of 
chemistry myself; and one of the lirat rules 
of a conscientious student of science is never 
to take a fact or a principle out of second- 
hand treatises, but to go to the original me- 
moir of the discoverer of that fact or principle. 
Out of these two fundamental propositions, — 
that law is a science, and that a science is to 



be studied in its sources, there graduaUy 
grew, first, a new method of teaching lav; 
and secondly, a reconstruction of the cnrrico- 
lum of the schooL'' 

These words, also, when taken in ooniiec- 
tion with the fact that all text-books are ban- 
ished from the school, are the onlTersity'^ 
clear and emphatic declaration that the com- 
mon law has not so much as a solitary juri-i. 
for * jurist waitings are *' original source^'' 
They are not the stolen productions, tie 
*' second-hand treatises " I have described, ?: 
the joint work of men and boys ; but Uk 
** original memoirs of the discoverers," arran- 
gers, and condensers of the principles of tht 
law. They are not the apple which snggestri 
to Sir Isaac Newton the law of gravitatioL. 
but his Organon. An adjudged case is iL^ 
apple, and the showers of apples, and thr 
glorious ingatherings of the fruit, not untitlT 
emblem the vast accumulations of our reporb 
of adjudged cases. 

Please bear in mind that I am expre^>lD: 
no opinion of my own, either an to whet^^r 
or not we are thus absolutely destitute (f 
jurist works, or as to whether, if we are, it i" 
wise or unwise to cast out from a course i>:' 
legal education the best of the books we have. 
I will simply pause to say tliat these W( r.- 
of the learned president of the university ad- 
mirably illustrate the difficulty of learaii:: 
abstract doctrine, such as it is a part of a;> 
rist's functions to state, and necessary tor -j 
student of the law to>understand, fiomwuni» 
of judges which, as I have shown, must al- 
ways be accepted as limited and quaiifie^l b; 
narrow facts in controversy. He is speakiL: 
of Harvard teachings. Therefore, when n- 
says that this school has adopted ''aDf^ 
method of teaching law," we do not unde^ 
stand him to deny that it — ^namely, the Isr-' 
ishing of textrbcoks — has been tried eix- 
where. For example, at the very time it ^i* 
taken up at Harvard, it was in the course 
experiment in the Albany Law School, «t.! 
has since become the law departmejit •' 
Union University. According to tlie pr'"*- 
pectus at this period, the "reading" ofi-'- 
student — such are its words — " is not recyiz- 
mended to be elementary books, but the cji*" 
that are referred to in the lectures." It pro- 
ceed s: " By these means he learns principl ? 
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in their applications,and acquires a facility in 
readily applying them to the facts with which 
they are in relation." I am not able to state 
how long this experiment was in the course 
of trial at Albany, but it was abandoned a 
considerable number of years agOj and text^ 
books were re-instated in the curriculum. 

Judge O. W. Holmes, who is a graduate of 
the Harvard Law School under its former 
system, and a thorough convert to the new, 
having been for a short time a professor teach- 
ing it, spoke of the text-books which the for 
mer professors prepared, in a way implying 
that they have no superiors. But he distinctly 
classed them with those which, we have seen, 
are not and cannot be jurist works. He said 
that they sprang " from ardent co-operation 
of student and teacher." A jurist work is a 
picture of the law. Necessarily, therefore, 
it is taken from a single standpoint, occupied 
by an eye not double or treble- visioned, and 
it is drawn by the one skilled hand. You go 
to an artist and tell him that a kind Provi- 
dence has blessed you in the things of this 
life, has made you the head of a family sure 
to survive through succeeding ages as a spe- 
cially glorious tribe, and you desire a picture 
of its founder from which those yet to be born 
can learn the exact features of their distin- 
guished ancestor. He replies, "My dear sir, 
the heavenly hand is still with you ; it has 
led you to me. I have a hundred students 
every one of whom is itching to get hold of 
the brush. From ardent co-operation of them 
and me, you shall have your picture." To 
this overture you do not need so much as to 
scratch your head for an answer ; you say : 
"Great sir, the proposed work would undoubt 
edly be amazing, but it is not the sort for 
which I am looking." 

I shall ask your attention to but a single 
further testimony delivered on this occasion. 
It is from Professor Gray, as follows : "When 
I was a law student, I road twenty or thirty 
textrbooks through ; I fear little of them re- 
mained in my mind. I had to begin again 
with the study of particular cases and loarn 
my law in tliat way. We try to save our stu- 
dents that experience, and start them in the 
way of practical learning three years earlier 
than if, as is often the case, they had to ac- 



quire such learning after they have been ad- 
mitted to the bar." 

It would be folly to pretend that books Uke 
these, so poor as to render the reading of 
twenty or thirty of them profitless to an ex- 
ceptionably able young man, destined to 
become a professor of law in our oldest uni- 
versity, are jurist works. I am glad to be 
spared the anguish of saying for myself any- 
thing of them so hard. 

Should you deem that I have occupied too 
much of your time with this Harvard testi- 
mony, my apology lies in its great impor- 
tance. It is not the mere testimony of indi- 
vidual lawyers, eminent though they are. 
If a young judge were called upon to pro- 
nounce the death sentence on his own 
supremely illustrious father, who before him 
had presided in the Court where he sits, and 
given the position its glory, you may be sure 
that he would first scrutinize the evidence to 
the utmost, and become thoroughly satisfied 
with the verdict of guilty. And we may 
justly assume, without inquiry, that, of 
course, before this law school condemned the 
works of the great lawyers from whom its 
glory is derived, and adopted the now dis- 
carded Albany experiment, it consulted the 
most able lawyers and judges in every part 
of our great country, and not improbably also 
in England and throughout the British do- 
minions. In its condemnation, therefore, of 
our law writings as being without exception 
less than jurist works, we have the collected 
opinion of all that part of the civilized world 
in which the common law prevails. 

Other views qualifying Harvard testimony. 

Too much looking into midnight is painful. 
And, much as I am bound to respect the tes- 
timony I have adduced to you, I cannot with- 
hold my conviction that Professor Gray was 
unfortunate in the selection of books which 
those having the care of his early legal edu- 
cation made for his reading. I recall my own 
student days, not in a law school, but in the 
office of a firm of practising lawyers. I came 
in contact with many young men who were 
likewise students in ofiices, for the place was 
one of our large cities. In describing my own 
experience, therefore, I describe also theirs, 
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though chance may have given me more than 
the average facilities for practice. I reacl 
text-books, doubtless not the same over 
which Professor Gray stumbled, but such as 
were put into my hands, and in connection 
with them I rea^l, as did tlie other students 
in offices, collateral cases to the extent neces- 
sary to make their teachings practical and 
distinct I rendered to the lawyers under 
whom I was studying whatever assistance I 
could in their professional business. In re- 
turn, tbey gave me such aid as I needed 
After five or six weeks, I began to draft 
papers for them ; and, not much later, I took 
the entire charge of their small Court busi- 
ness, consulting with clients and trying their 
causes in Court. And in less than half of Pro- 
fessor Gray's three years, I was practising as 
an admitted counselor before the full bench 
of the highest Court of the State. Doubtless 
woi whose course I have thus described, had 
shortcomings whereof we were ignorant But, 
in consulting with our clients, we kept them 
in paths where no harm befell them ; in 
Court, we won their causes, and the judges 
approved of all our steps ; and our clients be- 
stowed upon us both their gratitude and their 
money. Looking back through a long vi^-ta 
of years upon these happily remembered 
days, I can find it neither in my heart nor in 
my understanding to denounce, as utterly 
unworthy for purposes of legal education, 
those text-books which enabled me to make 
a successful entry into the profession from a 
period of study which I acknowledge to be 
too short, and so to practice the law as to 
draw around me clients whose sad regrets 
when I relinquished practice for law writing 
I can scarcely remember without emotions 
not for public utterance. 

Nor can I forbear to put another testimony 
b/ the side of Professor Gray's. A young 
lawyer writes me, earnestly craving advice. 
He says that he studied law through cases, 
ignoring text-books, and became an enthusi- 
ast of the method. Opening an office for prac- 
tice, he continued the study of cases alone- 
Thus he went on until his mind became 
overwhelmed with a mass which he could not 
wield. He now finds that he must change 
his method or give up all attempt at legal 
practice. 



An experience of about forty yeats, not in 
writing the jurist works I am cidling £ar, bnt 
in contribating thief-food, which, I trust, is 
I)erforming its hnmble part in the &ttening 
for a slaughter whereby the advent of jurists 
will become possible, brings me into sym- 
pathy with this yoang lawyer. The fixst step 
in preparing a book is to examine the mass 
of reported cases on ita subject, ordinarily 
numbering many thousands. Herein I can 
get on with reading aa many, or two or three 
times as many, as a student would do, with- 
out becoming conscious of the tangle in which 
my lawyer corrasjpondent finds himself Bnt 
when the number read has reached up well 
among the thousands, not one of which conr 
tains a particle of general doctrine authorita- 
tively stated, such as I must write, but each 
one is the conclusion of a Court only on spe- 
cific and limited facts ; or, if the judges an* 
noimoed in it what they deemed tobegenersi 
doctrine, I am compelled still to interpret 
their words as qualified by the special fiads: 
when I look at the enunciations in each case 
as made from a standpoint differing from 
that in any other; when my thoughts run 
forward to thousands upon thousands <tf diff- 
ering prospective facta, with even more refer- 
ence to which than to the past, my settings 
down of doctrine must be made; wb«i 1 
have thoroughly learned that, upon a laxge 
part of the questions, the uninterpreted words 
of the judges are directly adverse to one 
another, while yet I know that interpretation 
will melt away a part or all of the seeming 
discord ; when I have discovered that not in 
all the cases did either the counsel or the 
Court have any clear or just comprehenaioo 
of the doctrines wherewith they seemed to 
be dealing, and that in many of them, both 
failed to think of something which would 
have reversed the result had it been before 
their minds,— I find myself to have taken 
only ttie first step toward an understanding 
of the subject, consisting in the one beam of 
light, namely, that I know little or nothing 
of it In this stage of the book's production, 
should I relinquish the making of it and re- 
turn to practice, I could not satis&ctorilyad* 
vise a client on ita particular topic It is only 
after the book is written that I become con- 
scious of having learned something. The 
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reading of the cams, nnacooxnpanied by the 
text-writing, has only weakened my power 
to deal with the questions involved. 

Fwriher of need of Jurist writings. 

Passing over the student period, about 
which I have promised to express no opinion, 
the practitioner, before he is competent to 
lead a client as to a particular qaestion, must 
in some way have reached the point in rela- 
iion to it where I stand when the book has 
been written. By nothing short of this can 
he exercise the functions of a lawyer, though 
a great way short of it he may be a very con- 
ceited quack. 

But, thongh one cannot duly practice the 
law until, as to each particular question upon 
which he advises a client or carries his cause 
into Court, either he does this work or it is 
done for him, the labor of doing it all in per- 
son would be too great to permit the neces- 
sary progrefls in his professional business. 
Since, therefore, he must have help, poor help 
is for him, however it may be for the student, 
better than none. But surely I need not say 
a word further to make secure the proposi- 
tion that jurist books, if we could but have 
them, would render all the paths of our pro- 
fessional labor inexpressibly more glorious, 
more inviting, and leading to liigher and bet- 
ter results than now. 

How obtain Jurists— ObjecAivg to them. 

In the economy of our earthly existence 
supply is always commensurate with de^ 
maud. Therefore, you have jurists whenever 
you are ready to receive them. But rec^eiving 
them, or demanding them, does not mean 
simply that you will not bring them to the 
public whipping-poet, or shut them up in the 
penitentiary. You must give them in ex- 
change for their labors something to eat and 
wear, and you must protect their work from 
the thieves. Especially you must enact, and, 
more than all, you must sustain by public 
sentiment, laws as eflScacious for the preser- 
vation of the fruits of their intellectual toil 
as are those which protect the makers of jack- 
knives from shop-breakers. 

The evils attending our law and its prac- 
tice are, J believe, generally and perhaps uni- 



versally admitted to be the same which I 
have thus pointed out Nor, probably, would 
the remedy upon which I insist — namely, 
tlie introduction into our law of jurist works 
—be much objected to by the majority. Those 
who did not exactly cherish them could de- 
rive a sort of melancholy satisfaction in see- 
ing that they were veritable bonanzas for the 
thieves. The objertion would be to that with- 
out wliich these works can never come,name. 
ly, the suppression of piracy. And thus you 
see why I have said so much about piracy. 
While it continues to exist as it is now, our 
common law will remain dwarfed and unde- 
veloped ; and the danger of its death, of the 
death of the State, of our cherished liberties^ 
and of whatever else has made us a glorious 
people, will impend over us. 

(To bo continued). 



RECENT ONTARIO DECISIONS* 

Company — Winding up — Contributory — Vari' 
ationsfrom prospectus in respect to amount 
oj capital, 

D. subscribed for 50 shares in a company 
to be formed, of which the capital was, ac- 
cording to the prospectus, to be $75,000 in 
750 shares of $100. Subsequently the pro- 
moters obtained letters patent under the 
R.S.O. c. 150, by which the capital was fixed 
at double the amount, viz., $150,000, in 1,600 
shares of ^100. This change was not com- 
municated to D., nor was there any allot- 
ment of stock to him; there was no entry of 
his name in any stock-book, no acting on his 
part as shareholder; the company was in 
process of winding-up. 

Held, that D. was not liable as a contribu- 
tory in respect to any shares. 

The amount of a company's capital is one 
of those things which when fixed cannot be 
varied without the consent of all who 
join the company. Here there was an im- 
portant and material variance between the 
prospectus and the charter, to which D. did 
not assent, and of which he was not inform- 
ed till after the winding-up had begun. — In 
re London Steel Works Co.^ Delano's Case, 
Clvancery Division, Boyd, C, 15th Dec, 1887, 

• Can. L. Times. 
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Trade-mark — Canadian and Imperial AcU — 
Colour— Seal — Former Adion — Amotmt of 
profiU— Necessity for EegistraUon — Oood- 
wiU — Assignment, 

Actions by the plaintiff, a cigar manufac- 
turer, to restrain the defendant from infring- 
ing certain of the plaintiff's trade-marks, 
amongst others a certain trade-mark consist- 
ing of a seal with portions of ribbon attached, 
and the letters " R.S." forming a monogram 
above, below, and beside it, and the words 
"Red Seal"; and also a similar seal, but 
made of wax or other composition, witl) 
portions of ribbon attached, and the letters 
" R.S." in monogram thereon. 

Held, that the above constituted a good 
trade-mark. 

The Canadian Trade-mark and Design 
Act, 1879, s. 8, defines trade-marks in much 
more comprehensive terms than the Im- 
perial Statute of 1883, s. 64, and some care 
must be used in considering decisions in the 
English Courts. 

The word "Red," and the word "Seal" 
may each be admitted to be publici jvris^ 
but when combined and applied to asi)ecific 
manufacture they cease to be so, and can 
well be protected as trade-marks. Single or 
more betters may also form a trade-mark, 
and more especially when combined, woven, 
or entwined into a monogram. 

Under the Imperial Act, s. 67, a trade- 
mark may be registered in any colour, and 
the registration confers on the registered 
owner the exclusive right to use the same in 
that or any other colour, and our Act should 
be construed to have as extensive an appli- 
cation. 

Hbld, also, that the fact that the plaintiff 
had brought a former action against the de- 
fendant, which was discontinued upon the 
Court expressing the view that an action 
could not be brought until he had registered 
his trade-mark under the 4th Section of the 
Trade-mark and Design Act, 1879, did not 
prevent him, now that he had registered it, 
from ascertaining his right under the regis- 
tration. 

Held, also, that the account of profits 
which the plaintiff was entitled to should not 
be limited to the date of the registration, 



although he might not have been able to sue 
on the trade-mark till it was rejpstered, 
though this might admit perhapB of a dif- 
erent consideration if the defendant bad is- 
fringed the trade-mark innooentlj, which, 
however, he had not in this case. 

Semblb, that it is only where a trade-mark 
has been infringed innocently that a ^ahi- 
tiff must register before soing. 

There is no provision in the Canadian 
Trade-mark and Design Act, 1879, similar to 
s. 70 of the Imperial Act of 1883, providing 
that a trade-mark when registered shall be 
assigned and transmitted only in connection 
with the good-will of business conoerDed in 
the particular case in which it has been 
registered. 

Held, also, that a plain seal of wax to be 
used on a cigar box is a good trade-mark 
within the statute. Smith v. Fair, Chanceiy 
Division, Proudfoot, J., Nov. 9, 1887. 



Criminal latv— Evidence— Character of Prifonn 
— Evidence of prior conviction in rebuttal. 

An indictment for an assault oocasioning 
actual bodily harm contained a second 
count charging a prior conviction for an in- 
dictable offence. The offence disclosed by 
the indictment upon which the prisoner wag 
tried was not one of that class of offencefi for 
which after a previous conviction for felony 
additional punishment might be impofied. 
The first part of the indictment only was 
read in arraigning the prisoner, and no al- 
lusion was made to the second part charging 
the prior conviction. The prisoner in his 
defence gave evidence of good character. 
The Crown gave some general e\'idenoe in 
rebuttal and then tendered under 32 and 33 
V. c 20, s. 26, a certificate to prove a prior 
conviction, and read the second clause of the 
indictment charging such prior conviction. 

Held, that this evidence was not prt^r- 
ly admissible as to character, and that such 
evidence can only be as to general reputa- 
tion ; evidence of a prior conviction going to 
the matter of punishment and not to general 
character. 

Eegina v. Roiolon, 10 Cox C.C. 25, followed. 
—Reg. V. Triganzie, Queen's Bench Division, 
Feb. 6, 1888. 
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The agitation for an increase of judicial 
salaries is older than the life of this journali 
and every yolame has contained more or less 
reference to it Some who took an active 
interest in it have passed away from the 
bench and from life. Lord Dufferin during 
his term, urged an increase strongly. A move- 
ment in the right direction has at length 
been made> and judges of all the superior 
courts receive an increase of $1000 each. In 
the Province of Quebec, the Chief Justice of 
the Queen's Bench will now have a salary of 
$7,000, and the Chief Justice of the Superior 
Court and the senior puisn6 judge at Mont- 
real the same sum. 



The decision of the Judicial Committee of 
the Privy Council in Redfidd <fc The Corpora- 
tion of Wickham, reported in the present 
issue, maintains the rule already established 
by numerous decisions of our provincial 
tribonalB, that a railway, or a section of a 
railway, may, as an integer, be taken in ex- 
ecution and sold, like other immovables, m 
ordinary course of law. 



Mr. Louis Adolphe Olivier, of Ottawa, a 
member of the Ontario bar, has been ap- 
pointed judge of the County Court of the 
united counties of Presoott and Russell, in 
the stead of Mr. Daniels, deceased. Mr. 
Olivier being a French Canadian, the ap- 
pointment is indicative of the spread of the 
French population westward. 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, Feb. 15, 1888. 
Present :~ Lord Watson, Lord Hobhoube, 
LoBD Macnaghtbn, Sir Barnbs Pbaoock, 
Sib Richard Cougo. 
Rbedfizld et al., Appellants, and Thb Corpor- 
ation OF WicxHAM, Respondent 
RaUtoay — Rights of judgment creditors— 43-44 

Vict, iQ.) ch. 49. 
Hsu>: — 1. Thai a railway may he seized and 



sold for the debts of the company which 
owns mich railway. 
2. That while the effect of the Act 43-44 Vict. 
CG.) ch^ 49, and the trust conveyance of 12Ui 
Augu^, 1881, executed in pursuance thertf 
of, was to vest the property of the &nUh 
Eastern Railway company and its appwr* 
tenances in the trustees, the Act does not 
apply to proceedings taken in execution of 
a judgment obtained in a suit instituted be- 
fore (he Act became law, such proceedings 
being within the exception of sec. 11. 
Lord Watson : — 

The respondent corporation became sub- 
scribers for stock in theRichelieu,Drummond 
and Arthabaska Counties Railway Company, 
which was incorporated by the Quebec Act, 
32 Vict, c. 66, under an agreement by which 
the company undertook to construct their 
line of railway so that it should pass through 
the municipality of the township of Wick- 
ham. By a provincial Act passed in the 
year 1872 (3(5 Vict, c. 51), the undertaking 
of the Arthabaska Company was amalga- 
mated with that of the South-Eastem Coun- 
ties Junction Railway Company, and a new 
corporation formed, under Uie name of the 
South-Eastem Railway Company. The whole 
real and personal estate of the two companies 
was transferred to the new corporation, sub- 
ject to the proviso that the rights and 
remedies of municipalities and other credi- 
tors, or of bondholders having mortgage on 
the real estate of either company, should 
remam unimpaired, but that liabilidea 
arising from tort» as contradistinguished 
from the separate debts and obligations con- 
tracted by either company, were to attach 
only to the assets of the wrong-doing com- 
pany, existing at the time when the Act 
came into operation. 

In virtue of the powers conferred upon it 
by the Act of 1872, tlie South-Eastem com- 
pany issued bonds or debentures hypothecat- 
ing, (1) the Arthabaska Railway, which 
formed the northern section of its undertak- 
ing, to the amount of $150,000, (2) the South- 
ern Counties Junction Railway, forming 
the southern section, to the amount of $750,- 
000, and (3) the United Railway (which in- 
cludes both sections), to the amount of £640- 
000 sterling. In the year 1880, the whole of 
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the northern section bondfl, and the greater 
part of the sonthern section and united rail- 
way bonds were still outstanding, and the 
earnings of the company were insufficient to 
pay the arrears of interest then due. In 
these circumstances the Legislature of 
Quebec passed an Act (43 <& 44 Vic., cap. 49), 
which received Her Majesty's assent on the 
24th July, 1880, giving eflfect to the terms of 
an arrangement between the company and 
its bondholders for the issue of new bonds, 
to carry a first mortgage and charge upon 
the entire undertaking, in substitution for 
the outstanding bonds already mentioned. 

By that Act the company was authorized 
to issue mortgage bonds, at the rate of $12,- 
500 per each mile of railway constructed or 
to be constructed, up to a limit of two million 
dollars ; and) for securing the due payment 
thereof with interest, to convey its entire 
property, including its franchise, to trustees 
in trust for that purpose. It was made law- 
ful to insert in the trust conveyance, stipula- 
tions as to who should have the possession 
and control of the franchise and other pro- 
perty conveyed ; and, in the event of default 
in payment of the bonds, or of any of the 
coupons thereto attached, for divesting the 
company of all interest, equity of redemp- 
tion, claim, or title in the said franchise and 
property, and vesting the same absolutely in 
the trustees. Sect 5 empowered the trustees, 
when and as often as default should be 
made, to ** take possession of and run, oper- 
'' ate, maintain, manage, and control the said 
" railway and other property conveyed to 
" them as fully and effectually as the com- 
** pany might do the same." The convey- 
ance, when executed, was (Sect 7) declared 
to be to all intents valid, and to have the 
effect of creating a first lien, privilege, and 
mortgage upon the railway and other pro- 
perty thereby conveyed. 

In pursuance of the Act of 1880, the com- 
pany issued new mortgage bonds ; and, on 
the 12th August, 1881, executed a relative 
conveyance in trust, which contains a coven- 
ant entitling the trustees to enter into pos- 
session if default shall be made and continue 
for 90 days; and a further covenant for 
divesting the company, in certain events, of 
all interest, equity of redemption, and claim 



or title, as in the Act provided. On the 5th 
Ckstober, 1883, interest on the mortf^afe 
bonds being more than 90 days oveidne, the 
company, on the requisition of the trustees, 
and incompliance with the terms of the con- 
veyance, gave them po o s cfls ion; and the 
trustees have since continued to roaintain. 
work and manage the railway, on behalf and 
at the expense of the bondholders, and have 
received the tolls and other profits of the un- 
dertaking. The appellants are now the actiDg 
trustees under the conveyance. 

Neither the Arthabaska Company nor the 
South- Eastern Company (to whom its con- 
tract obligations were transferred by tiie 
Amalgamation Act of 1872), carried any part 
of their lines of railway through the mnnid- 
pality of the township of Wickham. In re- 
spect of that breach of agreement^ the re- 
spondents, on the 17th July, 1880^ just seven 
days before the Act 43 & 44 Vict, cap. 48, 
became law, brought an action of dmmageB 
before the Superior Court of Quebec, against 
the South-Eastern Company, in which they 
obtained a judgment, now final, for the sum 
of $22,280, on the 29th January, 1883. Upon 
the 6th November, 1883, a writ of JR. /<l, 
de bonis et terris^ was iained ; and, on the 19tfa 
of that month, the sheriff seized in execaticn 
and proceeded to advertise for sale the whole 
of the South-Eastern Company's railway, in- 
cluding both sections there<tf, together with 
all the lands of the company and bnildii^ 
erected thereon, as well as the rolling sto^ 
and other appurtenances of the railway, 
which are immeubUs according to the statute 
law of Quebec. 

The appellants then filed their oppodtioB 
afin de distrcdre, their main gnjond of objec- 
tion being that Article 553 of the Ptocedme 
Code only authorizes the seizure of immove- 
able property of the judgment debtor, whidi 
is in the possession of such debtor, whereu 
the railway seised was neither the ptoperty. 
nor in the possession of the Southf-East&n 
Company. Their Lordships do not doubt 
that the effect of the trust conveyance c^ 
12th August, 1881, foUowed by posBOSsion in 
terms of the deed, was to vest the property 
of the railway and its appurtenances in tba* 
appellants, and to reduce the interest of the 
South-Eastern Company to a bace ngtkt of 
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redemptiaii. In these circnmatanoeB, vhatp 
ever might be his rights against the interest 
remaining in the Company, the property of 
the railway ooold not be attached by any 
judgment creditor of the Company who was 
afiSscted by the provisions of 43 <& 44 Vict, 
chap. 49. But Sect 11 of that Act expressly 
provides that nothine therein contained shall 
in any manner affect suits then pending in 
any court of law; and the respondents are 
within the exception, because the action in 
which their decree was obtained was actu- 
ally in dependence at the time of its passing. 
It was aigued for the appellants that the ex- 
ception is limited to snits during their de- 
pendence, and does not apply to proceedings 
taken in execution of a judgment after the 
suit is at an end That constructiou of the 
clause wonld deprive it of all meaning. None 
of the provisions of the Act could by possi- 
bility a^ect the conduct of a suit instituted 
against the Soath Eastern Company, although 
they are calculated to impair the plaintiff's 
reoonne against its property after he has ob- 
tained a decree. According to the provisions 
of the Civil Code (Art 2034), a judgment or- 
dering payment of a specific sum of money 
carries a hypothec upon the real as well as 
upon the moveable estate of the debtor ; so 
that, apart from the provisions of the Act of 
1880, the respondents' judgment against the 
South Eastern Company made the principal 
sum decreed, with interest and costs of suit, 
a charge upon the railway, enforceable in 
terms of law. 

In the course of the argument, the ap- 
pellants maintained that the sheriff's seissure 
ought to be annnlled, and proceedings stayed, 
on the ground that the railway, assuming it 
to be the property and in the possession of 
the company, was not liable to attachment 
for judgment debts of the company. That 
plea does not appear to have been taken, or 
dlscoosed, in either of the Courts below ; but, 
seeing that it involves considerations of pub- 
lic interest, and is sufficiently raised by the 
proceedings submitted to them, their Lord- 
ships conceive that they are bound to dis- 
pose of it 

The appellants relied upon the authority 
of Qotdmer v. Limdon^ Chaiham ds Dover BaU- 
way Ok (2 Cb. App. 201), and In re SishopB 



Waltham BaUway Co. (2 Ch. App. 382). These 
cases, which were decided by Earl Cairns 
(then Lord Justice) and Lord Justice Turner, 
establish conclusively that, in England, the 
undertaking of a railway company, duly 
sanctioned by the Legislature, is a going 
concern, which cannot be broken up or anni- 
hilated by the mortgagees or other creditors 
of the company. The rule thus settled ap- 
pears to rest upon these considerations, — 
that, inasmuch as Parliament has made no 
provision for the transfer of its statutory 
powers, privileges, duties, and obligations 
from a railway corporation to any other per- 
son, whether individual or corporate, it would 
be contrary to the policy of the Legislature, 
as disclosed in the general Railway Statutes, 
and in the special Acts incorporating railway 
companies, to permit creditors of any class 
to issue execution which would have the ef- 
fect of destroying the undertaking or of pre- 
venting its completion. 

A different result was arrived at by the 
Court of Queen's Bench for Lower Canada in 
TAe Corporation of the Cownly of Drummond v. 
2%e South Eaelem Railway Co. (24 L. C. J. 
276). In that case the corporation, who were 
the holders of a bond issued to them by the 
Richelieu, Drummond & Arthabaska Rail- 
way Company, before the amalgamation, ob- 
tained judgment against the South Eastern 
Company, and proceeded to take in execu- 
tion, with a view to sell, a section of their 
railway. The Judge of the Superior Court 
quashed the proceedings, on the ground that 
the railway of a company incorporated by 
statute could not be seized in execution 
of a judgment, or sold at a sheriff's 
sale; but his decision was reversed by a 
majority of the Queen's Bench (Tessier, J., 
dtM.), who allowed the sale to proceed. Ap- 
parently, the Court did not in that case re- 
quire to consider whether a judicial sale 
could have been permitted of such part of 
the railway property as would necessarily 
have had the effect of breaking up the un- 
dertaking, or or resolving it into its original 
elements. Mr. Justice Cross said (24 L. C J. 
289) :— " I can see no serious cause to appre- 
" bend that a change of proprietorship would 
*' interfere with the obligations which the 
'' road owes to the public, and which the 
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'* general laws affecting railroads impose on 
" whomsoever holds it Shoald it pass into 
" the hands of individual proprietors, it is 
'' nevertheless to a great extent subject to 
** the general laws enacted for the govem- 
*' menty control, and inspection of railways.** 
These observations strongly suggest that 
the legislation which the Court of Lower Ca- 
nada had to consider, in that case, differs in 
material respects from legislation upon the 
same matters in this country. The learned 
judge was speaking, in the year 1879, with 
reference to provincial statutes, which it is 
now unnecessary to examine, because the 
undertaking of the South Eastern Company 
had become a Dominion railway, before the 
respondent's writ of Fi.'fa, was issued. Sect 
92 (10 c.) of The British North America Act 
1867, excludes the authority of provincial 
legislatures in regard to local works and un- 
dertakings which are, before or after their 
execution, declared by the Parliament of 
Canada to be for the general advantage of 
Canada. On the 25th of May an Act was 
passed by the Dominion Parliament (46 Vict., 
cap. 24) further to amend " The Consolidated 
Railway Act, 1879," and to declare certain 
lines of railway to be works for the general 
advantage of Canada; and the enumeration 
of these lines in Sect 6 includes the whole 
system of the South Eastern Company. Sect- 
14 of the same Act provides that *' if at any 
" time any railway or any section of a rail- 
" way be sold under the provisions of. any 
'' deed of mortgage thereof, or at the instance 
** of the holders of any mortgage bonds or 
'* debentures, for the payment of which any 
" charge has been created thereon, or under 
*' any other lawful proceeding^ and be purchas- 
** ed by any person or corporation not having 
'< any corporate powers authorizing the hold- 
** ing and operating thereof," the purchaser 
must, within ten days from the date of his 
purchase, transmit to the Minister of Rail- 
ways and Canals an intimation of the fact, 
describing the termini and line of route 
of the railway, and specifying the charter 
under which it had been constructed and 
operated. Sect. 15 provides that, until such 
intimation has been made and all informa- 
tion furnished which the Minister may re- 
quire, it shall not be lawful for the purchaser 



to operate the railway ; but that be may 
thereafter continue) until the end of the thm 
next session of the Parliament of Canada, to 
work the railway and to take tolls, upon the 
terms and conditions of the previoas owners 
charter, unless these are varied by a letter 
of license, which the Minister is aathorijBd 
to grant Sect 15 makes it the daty of the 
purchaser to api^y to Parliament, daring the 
next session after the purchase, for an Act of 
incorporation or other legislative aathoritT*to 
hold, operate, and run the railway. If the 
application proves unsuccessful, it is in the 
discretion of the Minister to extend bis license 
until the end of the next following aeasioD of 
Parliament, and no longer. Should the pur- 
chaser, during the extended period, fiul to 
obtain an Act of incorporation or other legis- 
lative authority, then the railway must be 
closed, or otherwise dealt with by the 
Minister of Railways and Canals* as shall 
be determined by the Railway Committee 
of the Privy CoundL 

Comment upon these enactments would be 
superfluous. They do not suggest that, ac- 
cording to the policy of Canadian law, a 
statutory railway undertaking can be disin- 
tegrated by piecemeal sales at the instance 
of judgment creditors or incumbrancers ; but 
they clearly show that the Dominion Parlia- 
ment h€U recognized the rule that a railway 
or a section of a railway may, as an integer, 
be taken in execution and sold, like other 
immeublesj in ordinary course of law. Tbej 
justify the statement of Chief Justice Dorion, 
in the present case, that " it is now well 
** settled by the jurisprudence prevailing in 
" this country, and recogniseed by the Act 
" 46 Vict, cap. 49, that a railway can be 
" seized and sold for the debts of the com- 
" pany who owns such railway." 

For these reasons, their Lordships have 
come to the conclusion that their judgment 
must be for the respondents. They are not 
affected by the Act of 1880, and must, there- 
fore, be placed in no worse, and at the same 
time, in no better position than they would 
have occupied if the Act had never passed. 
On the one hand, the railway taken in ex- 
ecution by the respondents must, for all the 
purposes of these proceedings, be deemed to 
be still the property and in the possession of 
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the SoQth-Eastem Railway Company ; and, 
on the other hand, the appellants, as repre- 
senting the present holders of mortgage 
bonds, mnstbe taken as standing in the 
shoes of the bondholders whose debts were 
unpaid at the passing of the Act. The ap- 
pellants will be entitled, in the present pro- 
ceedings, to the benefit of all rights and pre- 
ferences which were attached to these mort- 
gage debts during their subsistence. 

Their Lordships will accordingly humbly 
advise Her Majesty to aflfirm the orders ap- 
pealed from, and to dismiss the appeal. The 
costs of this appeal must be borne by the 
appellants. 

Judgment confirmed.* 



THE COMMON LAW AS A SYSTEM OF 

REASONING. 

(Conclusion from iwfire IIL) 

Juria work and codification compared. 

The other remedy is to jump this ditch, 
and to codify the law while yet it has not 
had a single jorist, and make sure that it 
shall not have a jurist hereafter. 

I do not deem it necessary to place before 
you the various plans for codification, and 
discuss them separately. As already said, 
the majority of the American Bar Associa- 
tion defined last year their plan, namely, to 
reduce the law itself, " so far as in its sub- 
stantive principles it is settled, to the form of 
a statute." The law consists of everything 
which the Courts judicially know. The 
changing of it by statutes has always been 
practiced in every country governed by the 
common law, and no one ever objected to it if 
the particular change was deemed judicious. 
If it is thought to be convenient to have the 
principles of the law, as far as settled, tersely 
and clearly stated for professional use, I cer- 
tainly concur. That work your jurists will do 
when you have them. And in doing it they 
will rely for support on their own merits, not 
on legislative propping. You can test their 



• See also Corp. Co. of Drummond A South Ecutem 
R». Co., 3 Leg. News, 2 ; Ban<jue d'Hochelaga r. Af . P. 
& B, Rtf. Co.y 4 Leff. News, 332; Waton Mfo- Co. v. 
Levu d: Kennebec Ry. Co., 7 Q.IuR.^; Stephen & 
^a«ffii«criroc*«icva, M. L. B., 2 Q. B. 4W. 



work ; and, as said before, practically adopt 
or reject it like any other book, as it is found 
to be good or ill. If you accept it, what will 
be the efi^ct of proceeding further and enact- 
ing it into a statute? 

If your jurist is able to express himself in 
a way to avoid questions of interpretation, — 
a feat never yet accomplished in any legisla- 
tion,— so that all will understand him to 
mean what the common law did, I will con- 
sent to the proposition that judicial things 
will go on much as they did before. Of course, 
there can be no pretense that any good has 
been done, for neither in form nor in sub- 
stance is there any change. What was set- 
tled before is no more than settled now. But, 
in another aspect, the change is vast You 
have dropped from reason to the legislative 
" Be it enacted.'* 

To illustrate : If one brings suit for building 
a fence which is the hypotenuse of a right- 
angled triangle, for which he was to be paid 
an agreed sum per rod, and the lengths of the 
perpendicular and base are severally proved, 
but not that of the hypotenuse, the length of 
the latter is matter of law, and the proofs are 
adequate. Now you enact a code providing 
that the square of the hypotenuse of a right- 
angled triangle shall equal the sum of the 
squares of the perpendicular and base. You 
will remember that, under the old system, if 
a boy in a class asked his master, how this 
could be, the latter would draw the triangle 
on the black-board, extend his lines, and show 
how the problem is reasoned out The boy's 
brain would be stirred, a step would be taken 
in teaching him to think. Under the new 
system, the.m aster would say, " This is pro- 
vided for by the one thousand throe hundred 
and fiftieth section of our glorious code. It 
was explained by an old Greek named Euclid. 
Perhaps it was discovered before; at any 
rate, it has long been settled. In the year 
1886, there was a meeting of great lawyers at 
Saratoga, and fortunately the best minds were 
in the majority. Saratoga, please note, is a 
place of water; hence it is certain that these- 
best minds were not drunk. They resolved 
that whatever is settled should be enacted 
into a statute. Our legislature had the wis* 
dom to follow the light ; therefore, until the 
statute is so changed as otherwise to provide^ 
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the snm of the Bquaies of the perpendicular 
ftnd base shall be and remain the square of 
the hypotenuse. Now, boys, remember that 
this is the rule for what are termed the braces 
in all buildings. It is understood that the 
wicked political party, to which we do not 
belong, propose to change this statute, and 
make the square of the perpendicular equaj 
to the sum of the squares of the hypotenuse 
and base. That change, it has been ascer- 
tained, will overturn every building in the 
State, and it is uncertain whether people can 
protect themselves by digging holes in the 
ground and getting into them. The better 
opinion is that, in this event, all things on the 
surface of the earth will be precipitated into 
its internal fires. To avoid this, as soon as 
you are old enough to vote, go to the polls ; 
and, under the pressure of dire necessity, you 
may be required to vote, not only early, but 
often." 

It will be the same with all the rest of your 
code. You have slipped from reason, and 
settled on bare legislative command. 

Law is the only profession which teaches 
the sort of reason that governs the State. 
The lawyers, as already said, are the judges, 
and they are the great majority also of the 
executive and legislative branches of the 
Government. Should the cry for codification, 
under the eternal aspiration for laziness, pre- 
vail, and the element of reason which the 
practice and administration of the common 
law have carried into Grovemmental affairs, 
be banished therefrom, the hitherto common- 
law nations will quickly cease to be the 
leaders of the civilized world. 

I might close here, and leave the rest to 
your future reasonings ; but I cannot forbear 
to ask your attention to a single specimen 
line of thought. 

Oovemmental precedents mthotU common law. 

The proceeding in our common law courts 
held most in derision by the enemies of the 
system, consists of the comparison of old cases 
with the new one under examination, to de- 
termine which among the old is to control 
the new. I readily acknowledge that for my- 
self, I do not quite like it in its more common 
form. Those judges who have seemed to 
work most easily, and most satisfactorily 



both to themselves and to the lookeriKm, hav« 
resorted to the old cases as aids in aaoertain- 
ing the principle, then have applied the prio- 
ciple to the case in hand. Bat this is latfaer 
a matter of form than of substance. The oom- 
mon law is a system of authority aa weO » 
reason, and so equally do all govemmental 
affairs proceed on precedent There is not 
even a demagogue who, in harangoing iht 
voters from a stump, does not cite to tfaem 
precedents, with perfect confidence that they 
will yield to their force. In overything, we 
are all creatures of precedent ; even the reb- 
gion of the son is copied from the iatbei'a 

All governmental affairs, thezefore, travel 
in the path of precedent So that it becomes 
of the highest importance for the ofiloers of 
Government to understand how to select and 
apply precedents. And there is no possible 
way in which this skill can be so well ae> 
quired as in the study and practice of the 
common law, or perhaps even acquired a^ all 
Let me illustrate this by a case which fell 
within my own cognisance. 

In a city large enough to require sewers, 
the statutes permitted the board of aldermen 
to assess a part of their cost upon abutters 
benefited thereby, and it was customary, or 
directed by ordinance, to make the assess- 
ment at a particular sum per Ibot. Tlieie- 
upon, when a sewer had ran but a little w%j 
on a tract of land of many acres, the assess- 
ing aldermen deemed that the owner would 
not pay enough for the benefit, if only the 
number of feet actually laid were assessed to 
him; so they measured on until they came 
to a fence ; and being brought up by the 
fence, they there stopped, and charged the 
owner for the whole line the same as if the 
sewer had been built thereon. The reason 
was, that the owner of this large tract had 
never been required to pay any sewer assess- 
ment ; and as I have intimated, he might, by 
expending money enough, drain all his land 
into the sewer as built So a precedent was 
established. Afterward tbey ran a mwer 
along the entire line of another man's land, 
assessed him, and the assessment was paid. 
It was a narrow strip, reaching back &om the 
street but a little over a hundred feet to an 
alley. We now come to the application of the 
precedent Lying on the other side of the 
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alley, a third person had a strip of land ex- 
tending mnch further along the alley than 
the former's. For its henefit, the city on his 
application, pat down a sewer as far as he de- 
sired, and from the line of the alley where it 
ended he hnilt a fence. The aldermen, in 
making the assessment, saw nothing in the 
precedent precluding their compelling the 
one who had already paid for his sewer 
henefit to pay a seoond time, but they clearly 
discerned that the precedent forbade their 
getting over or under a fence. So they as- 
sessed the one whom they did not pretend to 
have benefited, the same as though he had ne- 
ver paid an assessment, not only as far as they 
had bailt the sewer, but finding no fence, to 
the very end of his land. They assessed the 
other, for whose exclusive use the sewer was 
made, aimply to his fence ; thus casting the 
chief part of the burden upon the one not 
pretended to have been benefited; and re- 
lieving him for whom alone they had made 
the expenditure. It was vainly urged upon 
this honorable body that the reason on which 
the assumed precedent proceeded did not ap- 
ply to this case. They could see that there 
was here a wrong, but they could discover no 
way for shaking off the precedent. They had 
been educated to be business men, and as 
such they were excellent; but they could not 
discern, as even a boy would do who had 
been a week in an office where the common 
law is practiced, that a precedent to be appli- 
cable to the case in hand must have proceed- 
ed from the same reasons with the new case 
to which it is to be applied. Some years af- 
terward, the city extended its sewer along 
the rest of the alley for the benefit of this 
third person's land, and the honorable alder- 
men assessed the third time the other abut- 
ter. But now the rule of the common law 
fomid a parallel in the laws of business. Not 
an alderman could fail to discover that, if he 
paid for a cargo of coal before it was dug, 
then paid for it a second time after it was 
mined and before it was delivered, he would 
lose all the profits of merchandising if 
compelled to pay for it a third time, after 
delivery. So it became possible for the 
man who had been assessed thrice to the 
other's onoe to induce the honorable board 
to remit this third assessment which> in 



form as well as in substance, had been i>aid 
years before. 

A trifle may sometimes illustrate so great 
a thing as even the fall of an empire. This 
case is of little consequence in itself, but it 
brings to view immeasurably important 
things. Did you ever consider how seldom is 
an anarchist, or a cursor of all government, 
boru and bred in a country governed by the 
common law ? It may happen that there are 
no lawyers on a board of aldermen. But in 
the higher walks of government, the incum- 
bents of office are mostly, or, at least, largely, 
lawyers. And this sewer assessment case is, 
therefore^ seldom paralleled in larger govern- 
mental afiairs. Strike down the common 
law and banish it from us, and sewer justice 
will be the common justice of the country. 
But let us look a moment at this sewer jus- 
tice. It is not intentional wrong-doing, it is 
simply what occupies the space where the 
common law is not. The officers who admin- 
ister sewer justice mean well. With all their 
hearts they aspire to know the ways of duty, 
and they unflinchingly walk by the light 
which they get. Their neighbours, the public, 
do not frown upon them ; all being in the 
dark together, no one doubts that the law is 
admirably administered. Yet all see that in- 
justice is being done. The conclusion to 
which large numbers arrive is, that the^ whole 
system is wrong; that the law, from which 
injustice thus proceeds, should be put down 
and banisned ; and that government, which 
establishes whac is so wicked as law, should 
be banished alsa 

Ctmduiion. 

If codification succeeds to the extent of 
assassinating our common law, what but 
Heaven ca n we rely upon for the future I In 
the hope of better things, I turn from this 
picture of despair. 

If I were addressing a lees intelligent au- 
dience, I might urge upon you action to pre- 
vent an enormous, threatened danger. But 
it is unnecessary I should say more to you. 

I have thus laid before you the most impor- 
tant subject cozmected with the future of our 
jurisprudence. Please supply my deficiencies 
with your own more fruitful and valuable 
reflections. Jobl FBaumss Bishop. 

Cambridge, Mass. 
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RECENT ONTARIO DECISIONS. 

RaUway company — Incorporation by Provincial 
Act — Subsequent legislation by Parliament 
of Omada— Applicability of SS.^to 39 oj 
ihe general Rathvay Act of Canada. 

A railway company, incorporated by 
an Act of the Ontario Legislatarei was there- 
by authorized to conBtruct, equip and oper- 
ate a railway between certain points. 

By an Act of the I>omini6n Parliament the 
Governor-in-Council was authorized to grant 
a subsidy to the company ; and by another 
Act of the Dominion Parliament the com- 
pany's railway was declared to be a work 
for the general advantage of Canada, and the 
company was authorized to build a branch 
line. No further powers of any kind were 
conferred upon the company by the Domin- 
ion Parliament 

Hbld, that the effect of the declaration 
that the railway was a work was for the 
general advantage of Canada was to bring it 
under the exclusive legislative authority of 
the Parliament of Canadai but that the Acts 
of the Ontario Legislature previously passed 
were in no way affected ; that the railway in 
question was not one ** constructed or to be 
constructed under the authority of any Act 
passed by the Parliament of Canada" (see s. 3 
of the Railway Act of Canada, R.S.G c 109) ; 
and therefore ss. 4 to 39 of R.aC. c. 109 did 
not apply to it; and a motion to a Judge of 
the High Court of Justice under s. 8, for a 
warrant of possession of certain lands was 
refused. In re St, Catherines <Ss Niagara Cen^ 
tral Ry, Co, & Barbeau, Street, J., Jan. 21, 
18S8. 



INSOLVENT NOTICES, ETC, 
Quebec Official Gazette, April 7. 
Judicial Abandonmente. 
Epbrem Gloatier, Quebec, March 26. 
J. 0. Deliale, grocer. Montreal, April 4. 
Joseph J. Bugal, currier, Quebec, March 26. 
Joseph T. FortiD, trader, St. Btieane de la Malbaie. 
James C. Malone, Three Hirers, April 3. 
Victoria Hudon (T. Miohaud k Co.), Lacherrotidre, 
MarehSL 
Theodore Poullot, currier, Quebec, April 8. 

CunUore appointed. 
Re Thomas Aeteson, Anse an Qasoon.— H. A. Be- 
dazd, Quebec, curator, April 3. 



Re Malvina Dubois (F. Arpia & Oo.),Varievill&— 
C. Desmartean, Montreal, curator, April 5. 

i2e Joseph Beaudry, St. Jerome.— P. F. B. Petit, N.P. 
curator, March 29. 

Be Napoleon LaToie, contractor, L^vis.— T. Pteadis, 
L^vis, curator, April 5. 

Re F. X. Lepage k Co., Quebec— H. A. Bedard, Que- 
bec, curator, April 4. 

Re Wm. Law Mackenzie.— Robert Fair, Black Cape, 
Co. of Bonarenture, curator, March 27. 

IHvidende, 

Re Castle k Co., Montreal.— Difidend, Seath k 
Dareluy, Montreal, joint curator. 

Be Isaac Colin Grant, hotel keeper.— First and final 
dividend, payable April 24, Seath k Dareluy, Mont- 
real, joint curator. 

Sfporation ae to Property, 

Julie Bousquet ▼&. Hector Dubois, restaurant keeper, 
Montreal, Feb. 23. 

Marie Louise B6riault vs. Louis Vaillanoourt, paint- 
er, Montreal, Feb. 29. 

Christine Gibouleau rs. Henri Bourdon, trader, 
Montreal, April 6. 

Delima Patenaude rs. Damas Moineau, Montreal, 
March 8. 

Notices, 

Notice is giyen by Morris k Holt of an application 
for an Act to incorporate a company to carry on the 
business of administering estates, acting as trustees, 
etc. 



OBtfERAL J^OTES. 



The following copy of an old record of Northamber> 
land County, Penn., shows that a century has brought 
consideruble alleviation to criminals :—*' August Ses- 
sions, 17d4. Northumberland Ck>nDty. Beepubliea v. 
Jueeph Diabury, Indictment for felony. Hie defend- 
ant pleads non cut. et hoc^ etc. Attorney-general, 
eimiiiter. Jury of the county called. Found guilty 
of the offence charged Judgment, that the said 
Joseph Disburv receive thirty-nine lashes between the 
hours of 8 and 9 o'clock to-morrow ; to stand in the 
pillory one hour ; to hare his ears cut off and nailed 
to the post ; to return the property stolen or the value 
thereof; remain in prison three months; and nay a 
fine of thirty pounds to the Hon. President or this 
State for the sunport of the government, and stand 
committed until the fine and the fees are paid." 



La Cour d'assises de la Haute-Vienne vient de jnger 
trois individtts, lea nomm^s David, Jacques Bayle et 
la femme Bayle— gendre, beau-pdre et belle-mdre— 
qui, dans la nuit du ler mai dernier, mirent le feu 4 un 
immeuble qu'ils poss^daient ^ Rancon (Haute-Vienne), 
aprds I'avoir au pr^alable assure pour une somme bien 
sup^rieure ^ sa valeur. L'instruction judiciaire d6- 
couvrit, en outre, que, avant de mettre leur erime i 
execution, les 6poux i>ayle, avec I'aide de leur gendre. 
avaient creus^.dans un jardin, attenant 4 leur maison 
une fosse prut onde oti ils avaient cach6 la plus grande 
partie de leurs meubles et objets pr^cieuz. Cette fosse 
avait ^t6 recouverte d'un tas de lagots qui la dinimu- 
lait compldtement. 

Pour 6tre plus sftrs de Timpunit^. les trois oompii> 
ces avaient feint un voyage dans lee environs. Oe 
n'est qu'& leur retourqu'ilsparurent avoir oonnaisaan- 
ce du sinistre dont ils 6taient i la lois les victimea et 
les auteurs. 

Oblige d'avooer leur culpability, les ^ponx Bayle et 
David ont oherohd & rejeter I'un sur rautre la res- 
ponsabilitd du crime qui leur 4tait impute. 

La Cour a prononc^ les oondunnations snivantas : 
Bayle qui parait n'avoir ^U que I'instrument de sa 
femme et de son gendre, cinq ans de r^oluaivn; la 
femme Bayle et David, cinq ans de travaux forote 
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Vol. XL APML 21, 1888. Na 16. 

The case of Judge v. Bennett, before the 
English Qneen'8 Bench diviflioxii raised an in- 
teresting question under the Conspiracy 
Law Amendment Act (38-39 Vict, c. 86), the 
Act as to strikes or intimidation of employ. 
ers. The question in substance was whether 
a threat to " picket" an employer— that is, to 
put persons to watch his premises — is a 
threat to " beset and watch," and so an at- 
tempt to intimidate. The Act (section 7) 
says: "Every person who, with a view to 
compel any other person to abstain from 
doing or to do any act which such person has 
a legal right to do or abstain from doing, 
wrongfully and without legal authority (1) 
nses violence to or intimidates such other 
person or his wife>&c.; or (2) persistently fol- 
lows such person about ; (3) hides tools, &c. ; 
(4) watches or besets the house or other 
place where sach other person resides or 
works or carries on business) or the approach 
to it', or (5) follows such other person with 
two or more other persons," <&c. ; and then it 
is added, " attending at or near the house or 
place where a person resides or works or 
carries on business or happens to be, or the 
approach to it, in order merely to obtain or 
communicate information, shall not be deem- 
ed as watching or besetting within the 
meaning of the Act." In the present case 
the facts were these : — Mr. Judge, the defen- 
dant, is secretary of a branch of the National 
Union, and the complainant, Mrs. Bennett, 
carries on a certain business, which her hus- 
band managed, and he seeing certain persons 
in their employment talking to Judge — ^a 
known trade unionist— dischai^ged them from 
their employment Then, in April last, 
Judge wrote to him a letter in these terms: 
^ Your workpeople have resolved not again 
to 'start' work unless you are willing to 
' start ' the whole of them, and the ' finishers' 
also will strike, and your shop will be ' pick- 
eted' until you comply. Your action in dis- 
charging men because seen talking to me 
cannot be tolerated. If you agree to take 
them back the matter ma^ b^ settled | othe^ 



wise we must fight it out to the end." In 
consequence of the complainant, Mrs. Ben- 
nett, not acceding to this demand, her prem- 
ises were "picketed," and two men were 
placed opposite for the whole day, day after 
day. They were orderly, and did not person- 
ally interfere with persons going in or out; 
but their being there caused a crowd— some- 
times of 400 or 5(X) persons— to assemble out- 
side in a disorderly manner, with the effect 
of rendering entrance and exit more diffi- 
cult, and it became necessary to call in the 
aid of the police, from a well-grounded fear 
of personal violence, and though the letter 
was sent to the husband, as the manager of 
the business, it did in fact excite fear in the 
mind of his wife, whose business it was. 
The defendant Judge was charged with an 
offence under the Act for that, with a view to 
compel Mrs. Bennett to take back into her 
employment certain persons whom she had 
discharged therefrom, and to intimidate her, 
he did send her a certain letter by which 
she was intimidated. It was contended be- 
fore the magistrate that the letter did not 
constitute an ofience within the Act, and that 
it was not an attempt to intimidate Mrs. 
Bennett The magistrate, however, convicted 
the defendant the ground of his decision 
being that the statement in the letter that 
the shop would be picketed unless the condi- 
tions prescribed were complied with was a 
threat to watch and beset the premises, and 
therefore was an attempt to intimidate, as it 
was not professed in the letter that the object 
was only ** to obtain or communicate inform- 
ation "so that it could only be inferred that 
the intention was to watch and beset the 
premises, and so to intimidate. He therefore 
convicted the defendant and imposed a fine 
of £10, but he stated a case, on which the de- 
fendant now appealed. The Court came to 
the conclusion that the conviction was right 
Mr. Justice Stephen, in giving judgment, 
said : *' We are both of opinion that intimi- 
dation under this enactment means or in- 
cludes threatening to watch or beset, &c, so 
as to make the person threatened afraid. In- 
timidation may be not only by threats of 
personal violence or injury to property, but 
it may be by any sort of threats which are 
calculated to mf^^ ft peno^ afraid." 
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We have to acknowledge receipt of a copy 
of " Roman Law in English Joriapradenoe'' 
(Toronto, Wm. Brigge), being a thesia writ- 
ten by Mr. J. J. Maclaren, Q.C., for the degree 
of D.C.L. in coarse at McGilL The object of 
the paper, as the title indicates, is to trace 
the influence of the Roman law in England, 
and to show that it has contributed to Eng- 
lish Jorispradenoe some elements usaally 
credited to other sources. Mr. Maclaren 
dtes Mr. Finlason's introduction to ReeTos' 
History, Coke, Sir James Mackintosh, and 
other authorities, and adduces numerous in- 
teresting facts, showing considerable re- 
search, in support of his propositions, whicht 
in his own words, are summed upas follows : 
—1. That a large portion of the English com- 
mon law, generaDy supposed to be indi- 
genous, is of Roman origin, having either 
survived from the Roman occupation, or 
having been subsequently introduced 
through the influence of the Churcht or 
under the early Norman kings. 2. That fur- 
ther additions were made to these Roman 
law elements in consequence of the rovival 
of the study of civil law under Yacarins and 
his successors, and the incorporation by 
Bracton into his work of a considerable part 
of the CorpuB /urw, either previously em- 
bodied in the common law or inserted by 
him as not being inconsistent with its provi- 
sions. 3. That many of the principles of the 
dvil law wero adopted through the 
medium of the Court of Chancery, the eccle- 
siastical courts, and the Court of Admiralty, 
where the civil law rules were either adopted 
or generally recognised as authorities. 4. 
That even in the common law courts the ex- 
tension of the law to meet the requiroments of 
advancing civilization, and particularly the 
development of modem mercantile law, were 
largely on jcivil law lines, through the adop- 
tion gI the lex TneroaUma, and the flavor with 
which eminent judges, such as Lord Holt 
and Lord Mansfield, regarded the Roman 
law. 5. That recent legislation, as, for in- 
stance, the extension of the rules of equity 
by the Judicature Act, has infused the equit- 
able principles of the civil law into the law of 
England* 

As we copied a criticism (p* 80) upon Jx>id 



Justice Bowen's translation of Virgil^ we are 
glad to find that the criticism was bned 
upon a misprint or oversight, and that the 
translation of the learned lord justice is as 
accurate as it is beautiful The translator 
did not write *' slumbering eye," bat "im- 
slumbering eye," for '^vigUes oeuH/' 



SUPREME COURT OF CANADA. 

Ottawa, March 15, 188S. 

Skyhoxtb v. Ltvgb. 

Written inetrumeni — Oonetnusticn of^Leam ar 
LUxnae^Authofity to work mine. 

In an indenture describing the parties as 
lessor and lessees respectively, the granting 
part was as follows : " Doth give^ grant, de- 
vise and lease unto the said (lessees) the ex- 
clusive right, liberty and privilege of enterio^ 
at all times for and during the term of tan 
yean firom 1st January, 1879, in and upoo 
(describing the land) and with agents, labca^ 
ers and teams, to search for, dig, excavate, 
mine and carry away the iron ores in, upoo. 
or under said premises, and of making all 
necessary roads, &c. ; lUso, the right, liberty 
and privilege to erect on the said premifiafl 
the buildings, machinery and dwelling 
houses required in the business of mining 
and shipping the said iron ores, and to de- 
posit on said premises all refuse material 
taken out in mining said ores." There was 
a covenant by the graDtees not to do unneces- 
sary damage, and a provision for taking 
away the erections made, and for the use of 
timber on the premises, and such use of tb» 
surfiaoe as might be needed. 

The grantees agreed to pay twenty-itt 
cents for every ton of ore mined, in quarierlf 
payments, on certain fixed days, and it wai 
provided how the quantity should be ascer- 
tained. It was also sgreed that the royaHy 
should not be less than a certain sum in any 
year. The grantees also agreed to pay all 
taxes, and not to allow intoxicating drinks 
to be manufactured on the premises, or carry 
on any business that might be deemed a 
nuisance. There were provisions for termin- 
ating the lease before the expiration of the 
term, and a covenant by the lessor for quiet 
enjoyment 
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In an interpleader issue, where the lessor 
claimed a lien on the goods of the lessees for 
a jear'a rent dne under the said indenture by 
virtue of 8 Anne, chajx 14, sec. 1: 

Hetdf per Bitchie, CJ., and Henry and 
Taschereau, JJ., that this instrument was not 
a lease but a mere license to the grantees to 
mine and ship the iron ores, and the grantor 
had no lien for rent under the statute. 
Strong, Foumier and Gwynne, JJ., contra. 

The Court being equally divided the appeal 
was disuiissed without costs. 

NoTihrup for the appellants. 

Chute for the respondenta 

Clabk y. Odbttb— Thb ** Makiom Tkixhb." 

Salvoffe — i^cioi conbract^AcHon by agent of 
oumerB. 

The " Marion Teller " was aground near 
the shore of Lake Erie and was towed off by 
a tug. The plaintiffi, who managed the tug 
on commission, sued in their own names for 
remuneration for such salvage services, and 
the Maritime Court awarded them $1,110, 
finding that there was a special contract 
made by which the master of the rescued 
vessel agreed to pay $10 an hour for such ser- 
vices. 

Held, reversing the judgment of the Mari- 
time Court, that the plaintiffli being neither 
owners of, nor mariners, nor passengers on 
board of the tug, could not sue in their own 
names for such salvage. 

Appeal allowed with costs. 

R Oregory Cox for appellants. 

Canada Atlantic Railway Co. v. Moxlet. 

Railway Company — Sparksfrom engine— Lapm 
of Hme before dxKovery of fire~-Pre9ump- 
Hen ae to cause of fire — Defective engine- 
Negligence. 
A train of the Canada Atlantic Railway 
Company passed the plaintiff's farm about 
10.30 a-UL, and another train passed about 
noon. Some time after the second train 
passed it was discovered that the timber and 
wood on plwntiff 's land was on fire, which 
fire spread rapidly after being discovered, 
and destroyed a quantity of the standing 
wood and timber on said land. 



In an action against the company it was 
shown that the engine which passed at 10.80 
was in a defective state, and likely to throw 
dangerous sparks, while the other engine was 
in good repair and provided with all neces- 
sary appliances for protection against fire. 
The jury found, on questions submitted, that 
the fire came from the engine first passing, 
that it arose through negligence on the part 
of the company, and that such negligence 
consisted in running the engine when she was 
a bad fire-thrower and dangerous. 

Held, affirming the judgment of the Court 
of Appeal (14 Ont App. Repi 809), that there 
being sufficient evidence to justify the jury 
in finding that the engine which passed first 
was out of order, and it being admitted that 
the second engine was in good repair, the fair 
inference, in the' absence of any evidence 
that the fire came from the latter, was that 
it came from the engine out of order, and the 
Yerdict should not be disturbed. 

Appeal dismissed with costs. 

Ckryder fbr appellants. 

McCarthy, Q,C,, and Mahan for the respon- 
dents. 



COUR DE CIRCUIT. 



MoNTRBAL^ 3 aviil 1888. 

Cotafii Chabland, J. 

L'ABBft Y. Nobkandin, 6l Higkmak. 

BiUetpromi89oire-~JM,fraiude et fav»9e$ tepH- 
«ento<um«— Por(«ta' de bonne foir^NuUUL 

JuGi : — Qu'iin billet prominoire nigociahU o&- 
tenu 90u$ de fausses reprhenUUume, par del 
etfravde, doU itre traiti comme erUachi de 
faux et n^a aucune talevr Ugak cuntre le 
faisew qui aurait iti trompi, mime entre 
les maine dPun tiere de bonne foi qui Faurait 
aequispour valable considiraiion avant ton 
ichSance. 

Le demandeur, porteur d'un billet promis- 
solre sign6 par Normandin jl I'ordre d'une 
pr^tendue compagnie intitulde The BtUeher^ 
Ice Company, compos6e d'une seule persoime, 
le dSfendeur Hickman, endosseur, poursuivit 
le flEuseur et I'endosseur all^guant que le 
billet lui avait 6tA transports pour bonne et 
valable consideration. 
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Le d^ndeur Normandin plaida jl oette ac- 
tion qa'il n'avait pas sign^ le billet en qnee- 
tion on du moins ne Tavait fait que par enear ; 
que oertaine personne repr^sentant le nomm6 
Hickman, se serait pr^sent^ & lui pour Ten- 
gager jl acheter de la glaoe de ce dernier, la! 
assaiant des conditiona trte avantageuaeSjlai 
zeprteentanten m^me temps qu'il fallait poor 
cela s'assurer la signatare d'un grand nombre 
de bouchers et lui demandant de lui donner 
la sienne, oe que le dit Normandin fit, 
croyant signer nn ordre pour la glace, et non 
un billet promissoire n^odable ; que le dit 
Hickman 6tait alors et est encore insolvable, 
incapable de remplir ses obligations, et em- 
ployant ainsi des agents pour tromper le 
public, obtenir des billets sous defauxpr^ 
textes et en r^aliser de suite le montant sans 
donner aux faiseurs des billets aucune con- 
sidtoition ; que ces faits 6taient de notori^t^ 
publique. 

Le dit Normandin acoompagna son plai- 
doyer d'un affidavit affirmant sous serment 
la Y^rit^ des all^ations de son plaidoyer. 

Hickman plaida une d^n^ation g^^rale* 

Le demandeur r^pondit aux plaidoyers par 
une autre ddn^ation g6n6rale et par une 
r^plique. 

La cour, aprds one longue enqudte, rendit 
jugement en favour du d^endeur Normandin^ 
dans les termes suivants :— 

"La Cour, etc.. 

" Consid^rant que le pr^tendu billet du d& 
fendeur Normandin produit et sur lequel est 
bas^e la pr^nte action, etse lisantcomme 
suit : {reproductwn du bUlet) n'a jamais ^t^ 
consenti par le dit Normandin, et que la si- 
gnature que le demandeur pretend 6tre oelle 
du dit d^fendeur Normandin, ne peut tout an 
plus y avoir 6t6 apposee que par dol et artifice 
et sous de fausses et frauduleuses represen- 
tations dans le but de tromper et spoiler le 
dit d^endeur Normandin ; 

** Gonsid^rant qu'il est prouv6 d'une ma- 
nidre positive qu'il n'a jamais 6t^ question de 
signer an billet promissoire entre le d^en- 
deur et le nomm^ Hickman ou The Butchers 
Ice Company, mais qu'il n'a 6t^ question entre 
le d^endeur et le nomm^ David Lemay 
(agissant et repr^ntant le dit Hickman et 
la dite compagnie, ce qui revient an mdme) 
que de signer un engagement ou promesse 



de piendro de la glace poor l'6t6 proefaain ei 
payable au fur et jl mesure de sa livnuaoQ ; 

" Consid^rant que le dit pr^tendu InUst 
n'est pas le billet du d^endenr Normandin 
qui ne s'est jamais H^ k cette fin et que ee dit 
billet n'est pas son oontrat ni sa conventaao. 
et qu'il, le dit Normandin, n'a jamais entendu 
ni entietenu Pidte de se lier par teit n^ 
dable quelconque ; 

'' Consid^rant que oe dit pretendu bilkt 
avec les drconstanoes expos^ par la pieiive» 
doit dtie traits oomme entach^ de &ux, et 
que n'ayant aucune valeur legale i son <si- 
gine, il n'a pu en produire entre les mains du 
demandeur, mdme s'il est porteur de boood 
foi et qu'il a fait I'acquisition du dit prgteodQ 
billet avant son ^b^ance pour valable cons- 
deration; 

'* Consid^rant que le d^ndeur Normandin 
a justifie la position par lui prise en ses 
d^enses et plaidoiries, et prouv^ tons hi 
all^^ essentiels d'icellesi et que par suite, 
le demandeur fut-il porteur de bonne f(H do 
dit pretendu billet, ne peut dans Tespdoe en 
recouvrer le montant apparent du dit d^&n- 
deur Normandin ; 

"Consid^ant que le d^endeur Hickman a 
tout de mdme garanti par son endossement 
le dit billet et qu'il estoens^ en avoir pe^^ h 
valeur, n'ayant fait aucune preuve i oe cos- 
traire et I'ayant n^oci^ pour son b^z^ce et 
avantage, et transmis comme une valeor 
quandilne pouvait ignorer toates les ci^ 
Constances ci-dessus relat6e8 et pour les- 
quelles il est responsable; 

'* La cour declare le dit billet nul et de 
nulle valeur quant au d^fendeur Normandin 
et ne pouvant produire aucune obligatiao 
quant jl oe dernier, et le lier en aucone 
mani^re jl raison d'icelui vis-jl-via le deman- 
deur ou autre, maintient ses d^enaes ^ 
plaidoiries, declare Paction du demandeor 
en tous points mal fondto ouant au dit No^ 
mandin, condamne, nonoostant, le dit d^ 
fendeur Hickman au paiement du dit 
billet dont il a garanti le montant et valeor, 
avec frais et d^pens centre le demandeur, 
distraits, etc" 

McCormich, Dudos <& Murchimmt avocats da 
demandeur. 

Fagnudo, Taillon, Bonin & Goutn, avocats 
du d&endeur Normandin. 

Bugteed dr White, avocats du d^fi^iidear 
Hickman. 

(j. J. B.) 
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TRIBUNAL CIVIL DB LA 8EINK 
24 ligvrier 1888. 
Pr6sidenoe de M. AuBipiN. 

De BSBTBAND Y. HabHBT. 

PropriSti htUra%re--(>$9im^SubBUtuticn du 
nom du cesnonnaire d cehd de rauUur, 

La eesgion de la propriiU lUUraire d'tin auvrage 
fCautoride par le cemonnaire d subsHiuer, 
dans leu iditum$ nouveUes, son nom d edui 
de rautewr. 
Lb Tribunal^ 

Attendu qu'en 1883 paraifisait une bro- 
chure indtalto Le dernier Bourire, par £. de 
Bertrand, qui 6talt mise en vente dans les 
buieaax du journal le Conmtler des a«ti- 
raneeg ; qu'il eat sans inUrdt de rechercher 
si tons les ezemplaires de la premiere edi- 
tion portaient en entier le nom du deman- 
deur, ousi la majeure partie portait seule- 
ment les initiales E. de B., comme I'affirme 
le d^endeur ; que ces initiales, en efTet, d6- 
si^^aient le demandeur ; 

AttendUy d'ailleurs, que dans le num^ro du 
15 juiUet 1883, Habert, propri^taire-directeur 
du journal le Comeilkr des assuranoeSj annon- 
^ant lui-m^me la publication dont il s'agit & 
see lecteurs, renvoyait les ^loges qu'elle re- 
cueillait & I'auteur principal de cette bro- 
chure, M. de Bertrand, et ajoutait qu'il s'es- 
timait,pour sa part, suffisamment r6com- 
pene6 des conseils qu'il lui aTait donnas par 
le sncc^ qu'obtenait cette nouvelle ; qu'ainsi, 
de I'aYeu m§me du d^fendeur, sa part de col- 
laboration aTait simplement consists A 
donner des conseils A E. de Bertrand, Pau- 
teur principal ; 

Attendu cependant que des Editions ult6- 
ridures ayant M publics par Habert, celui- 
ci asupprim6 successivement le nom et les 
initiales du demandeur, d'abord sur la cou- 
verture de la brochure, puis & la fin m6me du 
tezte ; qu'enfin, en 1885, paraissait une nou- 
velle Edition, avec cette mention : vingti^me 
miUe, et que la brochure ^tait intitule : Le 
dernier swrire, par C. Habert, d'aprte le r^cit 
d'un offider ; 

Attendu que, dans ces conditions, de Ber- 
trand eet en droit de protester contre la subs- 
titution du nom du d^endeur au sien ; que 
les oonaeils que celni-ci a pu donner & I'au- 



teur ne saurait lui con£§rer les droits et la 
quality de co-auteur dont il excipe, ni justi- 
fier Tusurpation qui lui est imput^e ; 

Attendu, il est vrai, que le 11 d^cembre 
1883, E. de Bertrand c^dait au d^fendeur, 
moyennant une somme minime, tous ses 
droits sur la brochure dont il s'agit ; mais 
que cette cession, en oonfi§rant jl Habert la 
propri^t^ litt^raire de Poeuvre, ne lai donnait 
nullement le droit de supprimer le nom de 
Tauteurni surtout celui de publier la bro- 
chure sous un autre nom ; 

Attendu que le Tribunal a les ^l^ments 
n^cessaires pour determiner le chifire dee 
dommages-int^r^tB ; 

Far ces motifs, 

Fait d^ense A Habert de mettre son nom 
sur la brochure : Le dernier sourire ; 

Dit que dans Tavenir tons les ezemplaires 
de cette brochure devront parattre avec le 
nom de E. de Bertrand ; 

Ordonne la suppression des exemplairsH 
qui seraient rev^tus du nom de Habert ; 

Et poar le prejudice caus6 condamne 
Habert & payer au demandeur la somme de 
400 francs & titre de dommages-int^r^ts ; 

D^lare Habert mal fond^ dans toutes ses 
fins et conclusions, Pen d^boute et le con- 
damne aux d^pens. 

NoTB.— Jurisp. const — ^V. notamment Trib. 
civ. Seine 19 octobre 1828 (Gaz. Trib. 20 
octobre 1828) ; 30 mars 1835 (Gaz. Trib. ler 
avril 1838) ; 21 mai 1847, cite par Blanc, 
Traits de la contrefagon en tons genres et de 
sapoursiiite en justice, pu 103 ; Lyon 6 aodt, 
1858 (Pataille 1858.389). Adde: Fouillet, 
propri^te litt^raire et artistique, n*" 321 ; 
Dalloz, V^ Plropri6t6 litt^raire, n*^ 115. 



TRIBUNAL CIVIL DE LA SEINE (6e Ch.). 

5 Janvier 18^8. 

Pr^idence de M. Vanibb. 

Demanob v. Gbblain et Rbnard. 

DSpdtnicessaire—Vestiaire cftm Thidtre—Res- 

ponsabiliii du directeur du Thidtre, 
1. Le dipdtfait au vestiaire d*yn tfUdtre est un 
tin dipdt nicessaire. 

Par suite, le prlposi de ce vestiaire est respon- 
sable de la disparition des ohjets qui lui ont 
iU canJUs. 
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2. Le service du vettiUdre Hant VaecesBaire de 
VexpUjitation thMtrcUe, le directeur du thSd- 
tre est dvUemtnt retpoMohU de eeUe diipor 
rtKon. 
Lb Tribunal, 

Attendu que Demange r^lame & Renaid, 
directeur de TEldorado, et ftGeslain, employ^ 
an vestiaire du mSme tb^&tre, la somme de 
1,800 fr., prix d'un par-dessuB de fourrore 
d6po6^ le 3 mars 1886 aa vestiaiTe da tb^ 
&tre, et qni n'a pa Hre restitu^ ; 

Attenda qoe le d^p6t n'est pas contests ; 
qu'il parait constant d'aillearB qoe le paletot 
de foarrare a M remia en tre lea maina d'on 
apectatear pen d^licat ; 

Attenda qa'il n'eat paa davantage conteat^ 
qae Gealain ne soit I'employ^ de Benard, 
commis par celui-ci k un aervice qui n'eat 
qu'an acceaaoire de aon eTploitation th^ 
Atrale ; qae Renard et Gealain aont done rea- 
ponaablea da d6p6t n^cessaire et aalari^ da 
paletot r^clam^ ; 

Attenda qa'il n'eat pas prouv^ qae De- 
mange ait commia une faate qui puiaae di- 
minner la reaponaabilit^ des d^poeitaires ; 
qu'il n'est pas admiaaible qu'iin apectatear 
paiase ^tre condamn^ A garder pendant la 
repr^ntation avec lai an paletot de foarrare, 
fCit-elle pr^ciease et rndme de loutre ; qa'il 
ne peat non plas ^tre forc6 & appeler I'atten- 
tion da d^poaitaire aar la natare de la don. 
blare de aon paletot d6poa6 au veatlaire ; 
qa'enfiu ettrii fait faire le d^p^t par dea pr6- 
poB^s de eervioe dans la aalle, Tetlt^l fait r^ 
clamer par d'autrea employ^!} il n'y a Ui aa- 
cane impradence qui ait pa faciliter la dia- 
parition et I'enldvement du paletot ; 

En oe qui concerne le prix : 

Attenda que le demandeur justtfie qoe aon 
paletot 6tait bien doable de loutre ; que n6an-!> 
moina il y a A tenir oompte dea conditiona 
favorablea dana leaquellea, marcband lui- 
mSme d'objets analoguea, ii a pu faire Pac- 
quiaition de aa fourrare ; 

Quant aux dommagea-int^r^ts ; 

Attendu que le d^aagr^ment d'avoir perdu 
aon paletot, n'eat pas de nature, alors surtoat 
qa'il ae trouTe en presence d'adversaiies de 
bonne foi, jl conatituer au demandeur une 
cauae de dommagea-int^rto ; 

Par oea motifa, 

Condamne lea d^fendeora soUdairement k 



payer au demandeur la somnie de MOO 
franca de dommagea-int^rte ilachaigepar 
celui-ci de rendre le paletot donn^ en ^ehaagfr 
daaien; 

Condamne les d^endeon aolidairanent 
aux d^pens. 

Nam— V. Caas. dv. 26 Janvier 1875 {D. 
75.1.219) et la note.— ^<lde Aubry et Bao, t 
IV, 2 406, p. 628 ; Paul Pont, Petita oootata, 
1. 1, n^ 528 ; Davergier. Traits du d^iOt» n° 
522 ; Dallos Vo. D6p6t, n^" 162. 



RECENT ONTARIO DECISIONS- 

Railway Company — ^Abfioe of e x proprioHim^ 
Detistment, 



A railway company at dif[SH«nt 
served H. with three several nottoes mukr 
the Dominion Railway Act, stating that por> 
tions of land owned by him were leqoiied 
for the company's line. To each of the fim 
two notices H. replied by a notice appointing 
an arbitrator, but stating soch ^)poiiitmeDt 
to be expressly witboat prejudice to bit 
right to insist that the company had no right 
to take any part of his land. The company 
served successive notices of desistment firosa 
all cheir three notices, and H. gave notke 
that he objected to the third notice of deaiat- 
ment, and claimed that the company had no 
right to desist from their third notiee of ei- 
propriation. 

Held, that the compnny had nivt exbansted 
their powers of desistment, bu| had the right 
to desist from their third notice. H. could 
not be allowed to complain <^ the abandon- 
ment by the company of proceedings to com- 
pel him to sell his land to them when hehad 
notified them at every opportunity that he 
intended to contest their right to compel him 
to do so ; after they had acted npcm his ex- 
pressed intention and abandoned the notice 
to which he objected, it was too late for him 
to endeavor to insist upon its validity. 
Oriermm v. Cheshire Lines OommiUee, L. B. 19 
£q. 83, referred ta — In re Hooper & 3rie ^ 
Huron Ry. Cb., Street, J., Feb. 9, 1888. 

Criminal law — Conviction for sdling intoxica^ 
ing liquor to an Indian^Varianct as to 
date heHoeen evidence and eanvictian^R. 5. 
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whenrmewabie, 

A summary conviction by the Police Ma- 
gistrate of the coanty of Brant for selling in- 
toxicating liqaor to an Indian in the town- 
ship of Tascarora. contrary to R. 6. C. c. 43, 
stated that the offence was committed on the 
27th September, 1887, but the information 
stated and the evidence disclosed that the 
offence was committed on the 27th 
September, 1887. 

HM, that the dale was not under the cir- 
cumstances material, there being no sugges- 
tion that any wrong or injustice was caused 
by the mistake; and that s. 87 of K8.C c 43 
operated to cute this irregularity, as also 
certain other irregularities complained of^ 
the ofl^ce having been clearly proved, the 
Police Magistrate having express jurisdic- 
tion by s. 96 of the Act, and the punishment 
imposed being within the power conferred 
upon him. 

Held, also, that where the proceedings 
before a magistrate are removed under 29 
and 30 V. c. 46, s. 5, the Judge is not to sit 
as a court of appeal from the findings of the 
magistrate upon the evidence; if any fact 
found by the magistrate is disputed, and he 
would have no jurisdiction had he not found 
that fact, then the evidence may be looked 
at to see whether there was anything to 
support his finding upon it ; but if the juris- 
diction to try the offianoe charged does not 
come in question as a part of the evidence, 
then the jurisdiction having attached, his 
finding is not reviewable as a general rule 
except upon an appeal.— iZe^. v. Oreen, 
Street, J., Feb. 10, 1888. 



COURT OF APPEAL REGISTER. 

Mcnireal, Saturday, April 7, 1888. 

Williams Mdnufaciuring Co- dr Mdlo, — Judg- 
ment confirmed. Cross and Church, JJ., diss. 

OommerckU Mutual Building Society dk 
Suiheriand, and i^)eid.— Judgment reversed, 
Tessier, J., diss. 

Darling A Dakers, and C^mlte.— Confirmed. 

SenScal Ss Vartn.— Reversed, Cross, J., diss. 

Trust & Loan Gt>. <JE: ifonUeau.— Confirmed. 

Anderson & The Pictou BaniL— Confirmed. 

Baxter dr MeJkmald^^^Con&Tmedf 



Desrosiers A LarrA). — Confirmed. 

Daoust & Oraham.—ljeskYe to appeal fVom 
interlocutory judgment granted. 

McRae A 'Canadian Pacific Railtoay Co.'^ 
Leave to appeal from interlocutory judgment 
granted. 

DafremeSc Dixon.— Csaib settled by consent 

The Court adjourned to Tuesday, May 15. 



SUPERIOR COURT'-MONTREAL* 

Promissory Note^AKmentary Deht—ExeeuHon 
of judgment on note — Pleading — Special 
Answer. 

Held, Where, in execution of a judgment 
obtained for the amount of a promissory 
note, an alimentary allowance payable to 
the defendant is seized by garnishment, and 
the defendant contests the seizure on the 
ground that an alimentary allowance is not 
seizable, the plaintiff may, by special 
answer, plead that the consideration for the 
note was an alimentary debt, and that the 
claim was within the exception of C.C.P. b'-^S; 
but that plaintiff in this case had failed to 
prove the truth of the special answer. — 
Doimie V. Ihincis, and Ct^m^nt, T.&, Tait, J., 
April 30, 1887. 



Dommages—MaUre et ouvrier — Responsabiliti — 
Prescription. 

Jugif Qu'une action en dommage par un 
ouvrier centre son maitre pour injures cor- 
porelles regues pendant qu'il travaillait pour 
lui, et dues A la negligence du maitre, ne se 
prescrit que par deux ane.—- Caron v. Abbott, 
Mathieu, J., 24 nov. 1887. 

Married Woman^CC. 1301— Note made by 
w{fe siparie des biens jointly uith her Au»- 
band. 

Held, That a promissory note made by a 
wife sSparie de biens, jointly and severally 
with her husband, is null and of no effect as 
regards the wife, such an obligation being 
prohibited by the terms of Art 1301, C.C.— 
Chapdelaine et al. v. ValUe et vir, in review, 
Johnson, Papineau, Loranger, JJ., May 31, 
1886. 

* To appear in Montreal Iiftw Reporta, S S.C. 
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Sfyaration de carps^Alimentary attowance. 

HM, That where the judgment maintainB 
A demand for separation from bed and board, 
baaed on the desertion of the husband and 
his refusal to support his wife, the infidelity of 
the wife does not deprive her of the right to 
an alimentary allowance. — Detmarais v* 
Qagrum, Tait, J., June 28, 1887. 



Inturance, Life — New trial, graunda for^FacU 
defined for jwry — MiBdireetiofi. 

Held, Where the parties go to trial with- 
out objection to the questions settled for the 
jury, and without appeal from the interlocu- 
tory judgment defining tliem, they cannot 
afterwards urge the vagueness or insuffi- 
ciency of the questions as ground for a new 
trial. 

2. If no objection has been made to the 
judge's charge, and the charge has not been 
put in writing, misdirection cannot after- 
wards be invoked by either party. 

3. The fact that the deposition of a witness 
who had been previously examined by con- 
sent of the parties, was read to the jury in 
his absence, is not ground for a new trials 
where no injustice appears to have been 
suffered by the party complaining. 

4. Where the question put to the jury was 
whether a statement of the assured was 
"untrue to his knowledge," and they an- 
swered " untrue," the answer may be taken 
to mean " untrue to his knowledge." 

5. Where a motion was made and granted, 
that the word ** wilfully " should be inserted 
before the word " withheld " in one of the 
questions for the jury, but the amendment 
was not Inserted in the printed list of ques- 
tions handed to the jury, the omission was 
held to be immaterial where it appeared that 
the attention of the jury was, as a matter of 
fact, directed to the effect of the amendment • 
and in any case the proper recourse would 
have been, not by motion for a new trial, 
but for an arrest of judgment — Brotsard v. 
The Canada Ltfe Assurance Co., in review, 
Johnson, Taschereau, Tait, JJ., Juiie 30, 
1887. 



Oppoiition d jv^emenl-^Motion pom fian 
rejeUr* 

Jugif Qu'une opposition & jogement^ ad- 
mise sur Tordre d'un juge, est de la natniB 
d*un plaidoyer, et ne pent 6tre renvoy€e sor 
une simple motion aliquant des moyeu i 
la forme et prdsent^e en dehors des d^lais 
voulus pour la production des exoeptioiis 
pr^liminairea.— Devtn v. Otftoon, et OOtom, 
oppt., en r§vision, Johnson, Papineao, Lor 
anger, JJ., 30 d^ 1887. 



INSOLVENT NOTICES, ETC 

Q¥iAec OgUsUd OomOU, Aphlli. 

Jwdieial Ahandimmefi^*, 

Dunn k He»l7t traden, Windsor Milk, April 7. 

Naroine Aloide Goilbanlt, JoUeU«, April 10. 
CWtzfort appaimUd. 

He J. V. Dugal, tanner, St. Roeh de QaAoe.— B. 
Aroand, Qnebee, enrator, April 12. 

Rt P. L. Bergeron, Ste. Balalie.— Kent k ToreoUe. 
Montreal, joint curator , April 4- 

lU Aehille G^cnon, ArthabaakaFille.— L. LaveisBc. 
N.P., Artbabaskarille. enrator, F^b. 16. 

Re M. Germain k Fr^re— F. Gonrdean, Qaebee. 
curator, April 8. 

Re Sdmond Jnlien, tanner, Hedleyrille.— H. A. 
Bedard, Qnebeo, curator, April 9. 

Re Plamondon k Auger, lumber merefaanta. — ^D. 
Aroand, Quebec, curator, April 9. 
Dimdende. 

/if e Dame Marie H^ldne Detpina (A. H. Gemain ± 
Cie.)— Diridend. payable May 6, Kent k Torootte, 
Montreal, joint curator. 

Re Athanase Boucber, St. GuiUanme.'DirideDd, 
payable May 6, Kent k Tnrootte, Montreal, joint 
curator. 

Re J. A. Geneet k Cie.— DiWdend, payable Mar 12. 
Kent k Turcotte, Montreal, joint curator. 

Re's. B. MoDgeon, Sorel.—Fiitt dividend, payable 
May 6, Kent k Turcotte, Montreal, joint curator. 

Re Roeario Rouisille, Terrebonne.— Fiitt dtrideod. 
payable April' 2A, 0. Fourget, Terrebonne, euiatcr. 

Separatiim om to Property^ 

El 160 Aubertin vs. Alfred Cusson, founder, Montreal. 
April 9. 

Marie Eugenie Bouchard tb. Augutte R^mi Hadou, 
trader, township of Weedon, April 12. 

Clara Dufrosne ve. Olivier U. Mallette, treder, Mon- 
treal, March 26. 

Rosina Indermnble ▼■. Henri Bggera, Montreal. 
March 21. 

Elmire L^tonmean vs. Simeon Giroer dit St. Michel, 
Montreal, Feb. 24. 

MiKtUaneuue. 

An extraordinary term of the Court of Qaeeo's 
Bench, Grown side, it to be held at Montreal, com- 
mencing Mny 18. 

James T. Tuzo, of Pere6, has been appointed Sheriff 
of the County of Gasp^ 

Art. 21 of the Order in Council of 26th April, 18S(>. 
imposing a tax on iubpoeuas, and Art. 18, in eo far ec 
ae It applies to rules for articulated facts, are n?oked 
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The case of Bunch v. Great Western Railway 
Co. (9 Leg. News, 136, 275, 283 ; 17 Q. B. Div. 
215 ;) has been carried to the House of Lords, 
and there the judgment of the Court of 
Appeal has been affirmed, Lord Bramwell 
dieaenting. The &ct8 were that a woman 
arrived at a station on the Great Western 
Railway forty minutes before the time at 
which the train by which she intended to 
travel was to start. The train was not at 
that time drawn up in the station. She had 
with her a bag and two other articles of lug- 
gage, which were delivered to a porter to 
take into the station. She saw the other two 
articles labelled, and told the porter that she 
wished to have the bag in the carriage with 
her, and asked if it would be safe if left with 
him. He replied that it would be. There 
were notices in the station that porters had 
orders not to take charge of luggage, and that 
the company would not be liable for luggage 
taken into the carriages. The bag was lost 
through the negligence of the porter. The 
case was tried in the Marylebone County 
Court, where judgment was given in favor of 
the plaintifis for £18. On appeal to the Divi- 
sional Court, Justices Day and Smith differ- 
ed, the former being of opinion that the com- 
pany wore not responsible, while Mr. Justice 
Smith obnsidered that there was evidence to 
support the finding of the County Court judge 
that the porter was holding the bag on behalf 
of the company. Smith, J., as junior judge, 
withdrew his judgment, and judgment was 
entered for the company, with leave to the 
plaintifb to appeal The Court of Appeal re- 
versed the judgment of the Divisional Court, 
Lopes, L J., dissenting, and restored the judg- 
ment of the County Court judge. This deci- 
sion has now been affirmed by the House of 
Lords, Lord Bramwell dissenting- 



It is very much to be regretted if the mag- 
nificent site of the Montreal Court House has 
to be abandoned in favour of one much less 
desirable. The present building is no doubt 
inadequate and defective| but we are UQt in- 



clined to believe that architectural skill is so 
limited that it is impossible to improve the 
accommodation, and overcome most of the 
defects complained ot Considerable alterar 
tions and repairs have been in progress for 
more than a year past Two elevators are 
now being put in. To what end are these 
costly improvements being made if the 
building is to be abandoned? 



Comment is now being made upon the fact 
that Chief Justice Waite died poor, and that 
his family are not adequately provided for. 
The rewards of the bench are so insignificant 
that it could not well be otherwise. The 
Chief Justice of the United States Supreme 
Court receives about the same salary that is 
paid to some of the subordinate officers of 
the Bank of Montreal in this city. Notwith- 
standing popular impressions as to the large- 
ness of lawyers' fees, the same may be said 
of the incomes of eminent and hardworking 
members of the bar. Within a few years 
we have lost an unusual number of our pro- 
minent men. We may instance Andrew 
Robertson, Edward Carter, Devlin, Doutre, 
Kerr, Leblanc, and Judges Day, Ramsay, 
Torrance, and Mackay. All these, and 
others wHose names will occur to our read- 
ers, died comparatively poor after many 
years of exhausting labour. 

The late Minister of the Interior, the Hon 
Thomas White, whose death has been so uni- 
versally and sincerely mourned, is one of 
the few public men in Canada who have at- 
tained great distinction without being mem- 
bers of the bar. The legal profession, however, 
may claim him in a measure, as he followed 
a course of legal study in Ontario, but was 
diverted from his intention of entering upon 
practice by his first and stronger love for the 
press. There can be no doubt that he would 
have achieved distinction at the bar, but the 
loss to the legal profession has been amply 
compensated by the gain to the press and to the 
public life of Canada. In reference to journal- 
ism more particularly, it is difficult to overesti- 
mate the personal infiuence which Mr. White 
exerted during a period extending over thirty 
years. The example of his honourable in- 
dependence^ cbeer^ and untiring industry. 
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and generouB Bympathy with every worthy 
cause, effected a great change for the hetter, 
and was a discouragement to mere bohemian- 
ism which sometimes threatens to encroach 
upon the legitimate walks of the profession. 



The bill introduced by the Minister of Jus- 
tice respecting the application to Canada of 
the criminal law of England, provides that 
the criminal law of England as it stood on 
the let of July, 1867, in so far as the same may 
be applicable to Canada, but subject to and 
as modified by— (a.) Any Act of the Parlia- 
ment of the United Kingdom having; the 
force of law in Canada or any Province there- 
of; (&.) Any Act of the Legislature of any 
Province now forming part of Ccmada passed 
prior to the date at which such Province so 
became a part of Canada and still having the 
force of law ; and (c.) Any Act of the Parlia- 
ment of Canada,— shall be the portion of the 
criminal law of England in force in Canada. 



SUPREME COURT OF CANADA. 
Ottawa, April, 1888. 
Present: Sir W. J. RmcHiB, GJ., and Focr- 

NIBB, HbNBY, TaSCHHRBAU & QwYSVJt, J J. 

Glbngabby Contbovertbd Elbction Casb. 

Eledion Petition — Ruling by judge at trial — 
Appealable — Dominum Controverted Eko' 
tiona Act (R, S. C. ch, 9, tecs. 32, 33 «l-50)— 
Construction of — Time — Extension of— 
Jurisdiction. 

Held:— 1. That the decision of a judge at 
the trial of an election petition, overruling 
an objection taken by respondent as to the 
jurisdiction of the judge to go on with the 
trial on the ground that more than six 
months bad elapsed since the date of the 
presentation of the petition, is appealable to 
the Supreme Court of Canada under sec. 50 
(C.) ch. 9, R. S. C. (Gwynne, J., dissenting). 

2. In computing the time within which 
the trial of an election petition shall be com- 
menced, the time of a session of Parliament 
shall not be excluded unless the Court or 
Judge has ordered that the respondent's 
presence at the trial is necessary. (Gwynnei 
J., dissentiqg. 



3. The time within which the trial of an 
election petition must be commenced cannot 
be enlarged beyond the six months from the 
presentation of the petition, unless an order 
has been obtained on application made witl^ 
in said six months. 

An Older granted on an application made 
after the expiration of the said six months i& 
an invalid order, and cangivenojurisdictioa 
to try the merits of the petition which is then 
out of Court ( Ritchie, C. J., and Gwynne, J., 
dissenting.) 

Appeal allowed with costs. 

Blake, Q.C., and Cossets, Q.C., for ^peUiot. 

Maemaster, Q.C,, for respondent 



SUPERIOR COURT. 

MoNTRBAL, April 21, 1S8S. 
Before Mathibu, J. 

POUDRETTB V. ONTARIO & QUEBBC RAILWAY 
COMPAIIT. 

Injunction— Railuxiy actually oonstrueUd, 

This case arose out of the Ontario & Quebec 
construction in St Get The plaintiiT took 
a writ of injunction to restrain the oompany 
from building across his mill dam in such a 
way as to injure his water privileges, as by 
a deed previously passed to the oompany, 
on 3 of the considerations of the sale was ttut 
in building their line the railway comp&ny 
would not interfere with the water pover 
used by plaintiff to drive his mills. 

In asking for an io junction, the plaintiff 
alleged that the company had built an em- 
bankment across the pond, and had cansail 
him a damage for which they were raepoo- 
sible. # 

The injunction was granted, but the writ 
was not served, and negotiations were started 
to arbitrate any damage caused to Pondrette. 
and Mr. Laurent was named as the com- 
pany's arbitrator. After some nine months, 
during which time the railway works were 
completed, it was found impossible to decide 
upon a third arbitrator, and the proceedings 
being broken off, the plaintiff served the in- 
junction which had been granted nearly « 
year before. 

In answer to this writ the company pleaded 
that the injunction was not tenable, as the 
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railwfty works were completed before its ser- 
Tioe ; that the plaintiff had waived his right 
to an injunction by allowing the matter to 
go to arbitration ; and that on the merits no 
damage had been sustained, and the mill 
privileges and water power in no way dis- 
turbed or lessened by Uie railway works. 

Judgment was rendered by Mathieu,J., 
dismissing plaintiff 's petition for a perma- 
nent injunction on the grounds : — 

1st Because the works were completed 
before the writ was served, and as the writ 
called for the discontinuance of the works it 
could not be granted. 

2nd. Because plaintiff had waived his 
right to his recourse by injunction, because 
he had allowed his claim to be referred to 
arbitration. 

The dismissal of the plaintiff's proceedings 
carried costs against him. 

(K. T, H.) 



COURT OF QUEEN'S BENCH— MONT- 
REAL* 

ExempHona from seizure — Damages awarded 
for libd and slander not exempt from seizure 
— Compensation. 

Hbld :— Affirming the decision of Torrance, 
J., M. L. R., 2 a a 410, that the amount of a 
judgment obtained as damages for libel is 
not exempt from seizure by garnishment 

Quaere, as to the right to oppose other 
claims in compensation of the damages a 
party has been condemned to pay for a dilit 
or quasi diliti or to seize in his own hands 
the sums so awarded to his debtor. — Archom^ 
bauLt & Lakmde, Dorion, C J., Tessier, Cross, 
Baby, JJ., Sept 17, 1887. 

Sluriff's sale^Vacated at suit of purchaser— 
C. C. P. 714r^Property charged with dmuer 
daim, 

Hkld :■— That a purchaser of real estate at 
a sheriff's sale is not bound to take a deed 
of the property, but may have the sale 
vacated, if it appear that the immovable is 
charged with a claim for dower which is not 
extinguished by sheriff's sale ; and this is so, 
even where the purchaser has knowledge. 



before the sale, of the existence of the hypo- 
thec.— BZoTu^in <Ss LizotUf Dorion, C J., Tessier, 
Cross, Baby, JJ., Feb. 22, 1887. 

City of Montreal— ^1 Vic (C) cA. 6, s. 2&—Mur 
nidpal taxes— Local assessment for local 
purposes— Educational Irutitutionr^Exemp- 
turn. 

Hejld : — (Reversing the judgment of the 
Superior Court, M. L. R., 2 a C. 266), that the 
assessment imposed on the proprietors bene- 
fited, for the cost of a work of a local charac- 
ter and for the benefit of properties in a 
particular section of the City of Montreal, is 
not a municipal tax within the meaning of 
41 Vict. (Q.) ch. 6, s. 26, but is of the nature of 
a local assessment for local purposes, and as 
such does not come under the exemption 
from municipal taxes accorded to educational 
institutions by the statute cited.— Za ciU de 
MontrSal et les EcdSsiastiques du SSminaire de 
St Sulpice de Montrial, Tessier, Cross, Baby, 
Church, Doherty, JJ. (Baby, J., dis&), Jan. 
27, 1888. 



Exemptions from taxati(m,M.C 712, dlSor-Thxes 
imposed by municipal by-laws for pay' 
ment of interest and creation of sinking fund 
for redemption of municipal debentures, 
Hbld : — ^That taxes imposed by municipal 
by-laws for the payment of the interest and 
creation of a sinking fund for the redemption 
of municipal debentures constitute a hypo- 
thec upon all the real property of the munici- 
pality taxable at the date of the passing of 
such by-laws, and the hypothec continues to 
affect the property even when it passes into 
the hands of a purchaser in whose possession 
it would have been exempt from taxation 
had he owned it at the date of the passing of 
the by-laws. — La CommunautS des Sceurs des 
S, N de Jesus et Marie, Dorion, Ch. J., Tessier, 
Cross, Church, JJ., Nov. 22, 1887. 



' To appear in Montreal Law Reports, 8 Q.B. 



SUPERIOR COURT— MONTREAL* 

Montreal, City of - Municipal electionr-^6 Vict. 
(Q.) ch, 78, s. 27— Dak of dectum— Extra- 
ordinary vacancy. 
Held, That the date of a municipal elec- 
tion within the meaning of 46 Vict (Q.) ch, 
* To appear in Montreal Law Reports, S S.C. 
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78, s. 27, ifl not the day of polling, bat the 
day on which the City Council de- 
clares the person to be elected; and the 
same rule applies where an election is held 
to supply an extraordinary vacancy which 
occurs during the year. — Donnelly v. Kennedy, 
Tait, Jm June 28, 1887. 



Sale qf immovable free and dear for eoih — 

Hypoihecs existing onpropertg — PunJuuer 

not bound to execute deed unless property is 

dear — Evidence, 

Held, 1. (Following Burroughs dt Wdls, M.L. 

R., 3 Q.B. 492}— That where real estate is sold 

free and clear of incumbrances, the pur. 

chaser to pay the price in cash to the vendor, 

and it appears that the property is charged 

with hypothecs, the purchaser is not bound 

to execute a deed until the vendor has 

caused the hypothecs to be discharged. 

2. It is not necessary that the acceptance by 
the vendor of an offer to purchase an im- 
movable be expressed in writing. Accept- 
ance may be shown by acts of the vendor, 
or his agent, such as preparations to vacate 
the property, interviews between the parties, 
etc. 

3. Evidence of payment of a hypothecary 
claim registered against an immovable, 
must be made by the production of a duly 
registered discharge.— 6r€«ne v. Mdppin, 
Tait, J., May 31, 1887. 



Sale^Error as to accessory of thing sold-- 
— Rrfusai of party complaining to caned 
contract — Damages, 
The plaintiff purchased from defendant at 
public auction two lots of land on Bishop 
street, and signed a memorandum of sale in 
which reference was made to the official 
plan, on which the street was marked as 
being 61 feet wide. On the surveyor's plan 
prepared for the sale, the street was also 
traced as 61 feet, but by error, this part of 
the street was represented on the litho- 
graphed copies as of uniform width with the 
upper part of the street, which was 60 feet 
feet wide. In the advertisements, and in 
the auctioneer's announcement, the street 
was also described as 60 feet wide. The 
vendors offered to cancel the sale if the pur- 



chaser had been led into error by the Htbo- 
graphed copies, but the plaintiff chose to 
adhere to the bargain. 

Hdd, In an action of damages by the p(I^ 
chaser, that the plaintiff having received the 
full number of square feet baigained for, 
having refused to relinquish the bargvn, 
which was a profitable one for him, hsTing 
signed the memorandum of sale in which 
reference was made to the homologated pkn 
showing a street 61 feet wide, and, moreors 
no specific damage being proved, his action 
of damages could not be maintained. — Indif 
V. Phillips et vir, Davidson, J., Nov. 5., 1S87. 

Mutual Insurance Company — Note signed l^ 
President in settlement of valid daim 
against Company, 
The by-laws of a mutual insurance com- 
pany gave the president the management of 
its concerns and funds, with power to ai^ io 
his own discretion and judgment in the ab- 
sence of specific directions from the diiM- 
tors; and it was also his duty to sign all 
notes authorized by the board or by virtue 
of the by-laws. The president was \x^ 
president and treasurer, and was alao actlog 
as secretary. 

Held, '--Thai the plaintiff, who was the 
transferee for value, given before maturity, 
of a note signed in behalf of the company, by 
the president, as president and treasurer, and 
given to the payee in settlement of a valM 
claim against the company ,was entitled to re- 
cover the amount of said note from tiie 
compaay, -Jones v. E, T. Mutual Fire Ins. Ca. 
in Review, Taschereau, Mathieu, Davidsooi 
JJ., Nov. 6, 1887. 



RECENT UNITED STATES DECISIOK^ 

Nuisance — Public Picnics and Donees, 

Public picnics and public dances are not> 
in their nature, nuisances ; and a villi^ or- 
dinance, in so far as it seeks to declare them 
to be nuisances, regardless of their character, 
is void. They are not in the list of oommon- 
law nuisances enumerated in the text-hooka 
See 4 Bl Com. (Sharswood's ed.) leSetseq, 1 
Hawk. P. C. (Curwen's ed.) 694; Wood Nuis^ 
p. 36, { 23 6( seq. Now is there anything ne- 
cessarily harmful in the nature of either. 
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more than in that of any other public amuse- 
ment? When conducted with proper deco- 
rum and circumspection, and remote from 
public thoroughfares, it is impossible to con- 
ceive how any public injury or annoyance 
can result. That the manner of conducting 
them may be productive of annoyance and 
injury to the pubUc, is not to be questioned; 
but since the nuisance must consist in this, 
and not in the picnic or dance, of itself alone, 
the ordinance should be directed only to it- 
While the right of the people to be free from 
disturbance and reasonable apprehension of 
danger to person and property is to be re- 
spected and jealously guarded, the equal 
rights of all to assemble together for health, 
recreation or amusement, in the open air, is 
no less to be respected and jealously guarded. 
That a privilege may be abused is no reason 
it shall be denied.— VtUage of Des Plaines v. 
Porter, Sup. Ct IlL, Jan. 19, 1888. 

Rutraint of Trade. 
The defendant, upon selling out his buei- 
ness and stock in trade, agreed with the plain- 
tiffs, upon sufficient consideration, not to 
engage in the same business at the same 
place again, either directly or indirectly, for 
five years, and stipulated large damages in 
case of a breach of the contract. Heldy that 
such a contract is not to be extended, by con- 
struction, beyond the fair and natural import 
of the language used, and in this instance 
did not extend to isolated acts or occasional 
services in good faith rendered for the accom- 
modation of another dealer by defendant, 
nor to employment in some subordinate ca- 
• pacity not affecting the management of the 
business or influencing custom, but did pro- 
hibit him fh>m engaging in business with 
another, or in his name or for him, in any 
such capacity (whether foreman, salesman or 
manager) as would result in the mischief 
which it was the plain purpose of this agree- 
ment to prevent The Court said: ''The 
words ' directly or indirectly ' emphasize the 
agreement, and permit no evasion of its pur- 
pose and object To engage his services to or 
in assisting a rival dealer in the same busi- 
ness, to solicit and make sales and to influ- 
ence buyers in that market, including bis 
old customers, would we think be fairly with- 



in the terms of the contract But it refers to 
engaging in business; it does not extend 
merely to isolated acts which might tend to 
interfere with the plaintiff's business, or to 
occasional services voluntarily rendered for 
the convenience or accommodation of another 
in good faith. Nor do we think it would in- 
clude subordinate employment, not affecting 
the management or control of tlie business, or 
directly influencing custom. In Whitney v« 
Slay ton, 40 Me. 224, a covenant not to engage 
in the business of iron-casting within certain 
limits was held broken by the obligor's be- 
coming a stockholder in a corporation carry, 
ing on that business, or being employed by 
such corporation in conducting it. In Mnger 
V. Hahn, 42 N. J. Eq. 607, the defendant sold 
out his butcher business, and agreed ' not to 
carry on the business on his own account or 
to operate any butcher business.' The evi- 
dence 'showed that he was operating a de- 
partment of the butcher business in a grocery 
store kept by another, and for the latter, and 
that he did the buying and sealing, as well as 
cut the meats> and the contract was held 
broken. In NeuHing v. DobeU, 19 L. T. (N. S.) 
408, where the defendant, in selling out, 
agreed not to carry on or be concerned in or 
interested in the business of a tailor, held that 
the contract was broken by working as a 
journeyman for another. The covenant 
clearly embraced the exercise of his trade or 
skill for an employer as well as for himself. 
So in HiU v. HiU, 55 L. T. (N. S.) 769, the cov- 
enant was ' not to engage in, or be in any 
way concerned or interested in the same 
business, and the defendant was not permit- 
ted to engage as employee on a salary.' In 
Vincent v. King, 13 How. Pr. 235, the seller 
covenanted ' not to exercise, carry on, or in 
any way pursue his trade in the village ;' and 
in Eiving v. Johnson, 34 id. 202, the seller cov- 
enanted * not to in any manner interfere with 
the prosecution of the business of the pur- 
chaser.' So in BouteUe v. Smith, 116 Mass. 
113, the covenant was * not to directly or in- 
directly engage in any business, or to do any 
act that shall interfere with the business pur- 
chased.' But it seems that the use of the 
words * be concerned in.' or * interested in,' *do 
any act,' etc, in addition to the terms ' carry 
on ' or ' engage in,' showed that the parties 
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intended to extend the contract farther than 
the latter terms alone would do. The cases 
of Qrimm v. Warner, 46 Iowa, 106 ; Alien v 
Taylor, 39 L. J. Ch. 627 ; and Clark v. Watkins 
9 Jur. (N.S.) 142— cited by respondents— sab- 
stantially support his coatention, and hold 
that a contract ' not to engage in or carry on ' 
the same business does not include employ* 
ment in the same business for another unless 
the contract expressly so stipulates. But the 
Court must consider the nature of the busi- 
ness which the party abandons, and agrees 
not to undertake, directly or indirectly,' and 
the natural and reasonable effect of the said 
employment upon it in determining whether 
the contract has been violated directly or in- 
directly, for if there haf been an indirect vio- 
lation or fraudulent evasion of it, resulting in 
damage, it could hardly be material that he 
was leoeiving wages instead of profits." Nel^ 
aon V. Johnson, Supreme Court, Minnesota 
March 5, 1888. 



OOUR D'APPEL DE PARia 

18 Janvier 1888. 

Prudence de M. Pradineb. 

Debsay v. Chbisty. 

Servitude — Postage — Commencement de preuve 
par icrU—Prisomption. 

La preuve de Vexisfence d^uane servitude diacon- 
tinve, spidalement d'une servitude de pas- 
sage, peut risulter de prisomptions graves, 
pridses et concordantes, appuy6es d^un comr 
mencement de preuve par icrit. 

Et ce commencement de preuve par icritpeui 
m^me risider dans les htondations d^un 
a/ite, auquel le propriitaire dufonds domi- 
nant ou ses autewrs n^ont point iti parties^ 

La Coub, 

Consid^rant que les premiers juges ont & 
tort refuse de trouver dans les pi^s et do- 
cuments de la cause le titre d'une servitude 
de passage existant sur le fonds des intim^ 
au profit du fonds des appelants dans les 
termes oH ces demiers la reclamaient ; 

Consid^rant, It cet 6gard, que les appelants 
trouvent un premier ^I6ment de droit dans 
Pacte notari6 du 16 d6cambre 1809, lequel 
contient textuellement " qu'il existe sur le 



fonds vendu anx intim^s deux chemins oa 
sentiers conduisant, Tun, aux moolinB de^ 
sieurs Philippeaux, Tantre, ao moulin des 
PrtB"; 

Consid^rant, il est vrai, que les appelants 
n'ont pas ^t^ parties & oet acte^ mais qa'iis 
pen vent invoquer, au moins, oea eno<ndatioDs 
oomme un commencement de premre par 
^crit de la servitude dont leurs adversaires 
lenr contestent aujourd'hui I'existenoe ; 

Consid^rant que oe commencement de 
preuve est susceptible d'etre compl6t^ paries 
prisomptions graves, precises et concordantes 
qui abondent dans la cause ; 

Consid^rant que les appelants sont toct 
d'abord fond^ k invoquer le plan dresse en 
vertu de Fexpertise ordonn^ par jugement 
du Tribunal de la Seine du 16 mara 1824. d^ 
pos^ au greffe le 29mail824,ladite expertise 
homologu^ par jugement du 5 juin soivant; 
que c'est sur cette expertise, et en s'y r6ff 
rant express^ment qu'a ^t^ renda le jage> 
ment du Tribunal de la Seine da 28 aoiit 
1824, qui a adjug6 Timmeuble, aajoford'hoi 
propri^t^ des appelants, k Edme-Aagoste De- 
bray, leur auteur ; qu'il est k remarqner que, 
sur le plan joint k cette exj^ertise, le chemin 
litigieux est visiblement amaro6 an regard 
de la propri^t^ des intim6i ; et qa'au jnge- 
ment d'adjudication pr^t^ a oompam Nioo 
las-Charles Debray, auteur des intim^, poor 
d^larer command au profit d'Edme-Augoste 
Debray, Tautear des appelants; 

Consid^rant, d'ailleurs, que oe m^me che- 
min 60 retrouve sur le cadastre de 1812 et 
sur d'anciens plans ; 

Consid^rant, au surplus, qu'& oes titres et 
documents, les appelants ajoutent la prodni'^ 
tion d'lm certain nombre de pidoes ^tablis- 
sant que, depuis plus de quarante «ans, ce 
chemin est connu dans le pays sous le nom 
de " Chemin des Deux-Fr^res," d^nominatioQ 
qui prouve bien qu'entre les deux freres de- 
venus voisins, le hbre et public usage de 
cette voie avait toujours 6t6 reconnn par Tan 
k Pautre pour le service de sa propri^t^ ; 

Consld^rant que c'est ainsi que les appe- 
Icmts ont vers^ au d^bat: la Une pidoe imsr 
nant de la garde nationale de Montmartre» 
en novembre 1846, et portant qu'& cette date, 
Edme-Auguste, auteur des appelants, habi- 
tait le chemin des Beox-Frdres ; 2a L'acte 
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de d^c^ d'Edme-Auguste, portant qu'ilest 
dMsd^ A cette adresse le 26 jainl853; 3o. 
Une afficbe dressSe en vue de la Tonte de 
868 biens, portant (jue son fils, qui la pour- 
suivait, 6tait aussi, lui, domicilii & cette 
adresse; 

Consici^rant que ces pr^omptions, resul- 
tant des actes, sent encore confirmees par 
Vetatdes lieux,par la presence, dane la re- 
mise des appelants.d'nne chanette de meunier 
qui n'a pu y aco^er que par le passage re- 
vendique ; enfin par la disposition des cons- 
trnctions des intim^, toutes ^lev^ en bor- 
dnre du chemin litigienz ; leqnel aboutit du 
reste & la porte en planches dont les appelants 
ont encore la clef; 

Conaid^ant que Pensemble de ces preemp- 
tions compietant la reconnaissance de Tobn- 
^ation consignee dans Pacte de 1809, par les 
mtim^s, constitue, au profit des appelants, 
nn titre formel dans les termes de Tart. 691 
C. civ ; 

Par ces motifs, 

Infirme le jugement dont est appel, et fai- 
sant oe que les premiers juges auraient dt 
faire; 

D^cbarge les appelants des dispositions et 
condamnations centre eux prononc^ ; 

Et, sans qu'il y ait lieu de proc^der k Vex- 
nertise demand^, dit que les appelants font 
la preuve que le fonds des intimes est grev^ 
an profit du leur d'une servitude de passage 
qui e«t fondle en titre ; 

Fait, en consequence, defense aux intimes 
de faire aucune entreprise ou aucun ouvrage 
qui pourrait g^ner Pexercice de la dite ser- 
vitude. 

NoTB. — L — Sur le premier point: Jurispru- 
dence constante, conf. V. Cass. 8 novembre 
1886 (Gaz. PaL 86.2.780) et la note. 

I1-— Sur le deuxidme point : V. conf. Cass. 
20 octobre 1886 (Gaz. Paf 85.2.671) et la note. 

COUR lyAPPEL DE NANCY. 

12 d^oembre 1887. 

Genay v. Maillard. 

CompensatUm-^OrSance eventuelle, incerlaine et 
inditerminie—Art. 1291, C. Civ, 

Une criance SverUuelle jm n^est m certaine quant 
d 9on principe, m diterminie quant d son 
chijffref ne peid Stre opposie en compensation 
d une autre criance liquide et exigible, 

Spicialement le proprUtaire d'une maison, dibi- 
teur de son architecte, ne peut opposer en 
compensation d une criance liquide et exir 
gibtede ce dernier, celle qui pourrait risulter 
d son profit d*une action en retponsabiliti 
qv^U lui a intenUe d raison de malfoQons, 

1» tribonal de Nancy avait rendu, 1© 5 
avril 1886, le jo^mept tyaivant : 



''Attendu qu'il est constant en fait que 
Maillard est debiteur de Genay d'une somme 
de 1,700 fr. pour honoraires sur travaux que 
le d^fendeur a faif executor dans sapropri^t^ 
sise avenue de BoufQers ; 

** Attendu qu'ind^pendamment de oes ^rar 
vaux, Genay a encore €t6 charge comme ar- 
chitecte, de^uis moins de dix ans, de dinger 
la construction d'une maison du defendenr, 
rue Lepois, et qu'il a repu pour ses honoraires, 
une remise de 6 p. c* sur le prix de cette 
construction ; 

" Attendu que, selon Maillard, la grille et 
le portail en ler qui ont 4t^ ^tablis devant 
cette maison sont, par suite de malfapens ou 
vices de construction, dans un tel ^tat de d^ 
labrement que leur refection est devenue n^ 
cessaire et qu'elle entratnera des d^penses 
considerables ; 

" Attendu que Maillard a introduit devant 
le tribunal de commerce de Nancy, coniie la 
society des ateliers de Neuillv, qui a foumi et 
pos6 cette grille et ce portail, une demande 
en responsabilite ; mais qu'il soutient en 
outre que cette responsabilit^ incoml)e & 
Genay, cbarg^ comme architecte de la sur^ 
veillance etde la direction des travaux et 
qu'en cons^uence il a conclu, par voie de 
demande reconventionnelle, A faire declarer 
Genay respousable de ces malfagons et ava- 
ries et k le faire condamner jl iLes dommages- 
int^rdts & determiner au moyen d'une ex- 
pertise ; 

" Attendu qu'aux termes de Part 1291 C. 
civ., la compensation legale n'a lieu qu'entre 
deux dettes ^galement liquides et exigibles 
et que cette disposition de la loi ne peut rece- 
voir d'application dans la cause ; 

"Attendu n^anmoins que si la criance de 
Maillard n'est ni liquide, ni exigible, et si 
memo elle n'a qu'un caract^re purement 
eventuel ; si, d'autre part, son existence cei> 
taine et sa quotite ne pourront etre d^termi- 
n6es qu'aprds une mesure pr^alable d'ins- 
truction, il n'en est pas moins certain qu'en 
pareille situation il apfKartient aux magistrats 
de concilier les deux int^rets contraires qui 
se trouventen presence^ celui du demandeur 
principal dont fa criance est certaine et liqui- 
de, et celui du defendeur dont la demande 
reconventionnelle n^cessite une instruction 
et des retards (Demolombe, t 28, No. 689 ; 
Larombidre, art 1293, Nos. 20, 21— Cass. 4 " 
aotltl861); 

** Attendu qu'en tenant comptedes faits de 
la cause et notamment de cette circonstance 
que la solvability de Maillard est incontes- 
table et que la criance de Genay est deve- 
nue, depuis la demande, productive d'int6- 
r3ts, il y a lieu de reconnaltre que la solu- 
tion la plus equitable et k la fois la plus avan- 
tageuse pour les deux parties, consiste & join- 
dre les deux demandes et k surseoir A leur 
decision jusqu'au jugement de Tinstanoe pen- 
dante devant le tribunal de commerce entre 
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Maillard et la soci^t^ de Neuilly, ce juRement 
et la procedure k laquelle il aura donn^ lieu, 
devant n^cessairement fournir au tribunal 
de s^rieux et utiles ^l^mente de d^ision 
quant k la demande reconventionnelle ; 

" Par ces motifs, 

"Donne acte k Maillard de ce qu'il n'a 
jamais entendu m^connattre la cr^ance de 
1,700 fr. formant I'objet de la demande de 
Genay ; 

" Ce fait, et r^rvant aux parties, en ce 
qui conoerne la demande reconventionnelle, 
tous leure droits, moyens et actions, dit qu'il 
sera sursis & statuer sur les demandes res- 
pectives de Genay etde Maillard jusqu'apr^ 
le jugement de la demande formfe par Mail- 
lard devant le Tribunal de commerce contre la 
soci^t^ des ateliers de Neuilly ; 

" Reserve enfin les depens de Tinstance." 

Sur appel de Genay, la Ck>ur a rendu Vat- 
rdt suivant : 

La Coub, 

Attendu quMl n'a jamais 6t6 contests par 
Maillard que Genay est son cr^ancier d'nne 
somme de 1,700 fr. pour ses honoraires d'ar- 
chitecte, IL raison de travaux ex^cut^s, sous 
sa direction, dans une propriety que I'intim^ 
I)0S86de, avenue des Boufflers, k Nancy ; 

Attendu que, vainement, Maillard cherche 
d se soustraire au paiement de sa dette, en 
opposant A Genay, & titre de compensation, 
une pr^ ten due cr^ance qu'il aurait contre lui, 
k raison de sa responsaoilit^ dans les malfa- 
90ns et avaries constat^es dans la pose de la 
grille de sa maison de la rue Ijepois et qui 
font Tobjet d'lme instance pendante entre lui 
et la 8oci6te des Ateliers de Neuilly ; 

** Attendu, en effet, que cette cr^ance 6ven- 
tuelle qui n'est ni certaine, quant H son prin- 
cipe, ni d6termin6e, quant It son chifFre, ne 
pent, aux termes de Tart. 1291 C. civ., 6tre 
oppos^e en compensation k Genay, dont la 
cr^ance est, d^ k present, liquide et exigible ; 
que c'est done k tort que le tribunal, au lieu 
de prononcer une condam nation immediate, 
a cru devoir surseoir jusqu'i ce qu*il ait ^t§ 
statu6 sur I'instance engagee devant le tri- 
bunal de commerce entre Maillard et la so- 
ciety dfs Ateliers de Neuilly ; 

** Attendu, d'ailleurs, qu'il est, des aujour- 

d'hui, d^montr^ k la Cour que Genay n'a 

encouru aucune responsabilit^ dans Tetablis- 

• sement et la pose de la grille de la rue Lepois ; 

•• Attendu, en effet, qu'il ressort des docu- 
ments de la cause et des conventions ver- 
bales intervenues entre Maillard et Andre, 
que la grille devait etre pos^ sous la direc- 
tion et la surveillance du sieur Lauer, archi- 
tecte, repr^sentant, k Nancy, de la soci^t^ 
des Ateliers de Neuilly ; que ce dernier, en 
eflfet, s'est actiuitt^ seul de cette mission et en 
dehors de I'intervention de Genay, qui n'a 
pas mfime M consults ; qu^il y a done lieu 
de faire droit k Tappel de celui-ci et de r6for- 
pier le jugement du 5 avril 1886 : 



Far ces motifs : 

Infirme, etc.... 

NoTR— V. conf. Case. 16 juiltet 1885 (Oaf. 
PaL 85.2. 289) et la note ; Douai 20 mai 1S87 
(Gax. PaL 87.1.833). 

INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, April 21. 

Judicial AbcauUnunente. 

Irin^ Choqaette, Mdler, St Hyaeinthe. April 1^. 

Samuel Laurin, trader, Bibntresl, April €L 

(Suraton appomUd. 
i?eEphrem Cloutier. tanner.— D. Aieand^Qneiree. 
curator, April 14. 

Re J. 0. Delisle.— C. Desmartean, Montreal, «ir&t<?. 
April 11. 

Re N. A. Omlbanlt, diatriot of JoUetto.— C. Desoar- 
teau, Montreal, curator, April 17. 

Re Samuel Lanrin.— 0. Deemaitean. Montrea:, 
curator, April 17. 

Re Theodore Pouliot, currier.— N. Fortier. (^zebec. 
curator, April 16. 

Dvoideinde* 
Re Joseph B^rard.— First and final diridend* payahl* 
May 8, G. Desmarteau, Montrealt oniator. 

Re N. Friedman, Laohine,— Dividend, D. Seath aad 
G. Davelny, Montreal, joint curator. 

Re On^ime Boulianne.— First dividend, payable a 
office of MoCall, Shehyn k Co., Quebec, May ^ 1«S- 

Re George Walker.— First and final dividend, pay- 
able May 1. J. G. Ross, Montreal, curator. 
Separation from bed and board . 
EnR^nie de Combe Poroheron vs. Edmond FraDc<>:^ 
Bourdon, furrier, Montreal. April 12. 

Quebec Official Oazette, AprU 28. 
Judicial AbandonmeiMe. 
Naroisse Tnrgeon, tanner. L6vis, April 19. 

Guratort appointed. 
Re Wm. 0*Leary, trader, Montreal.— S. J. CartCT. 
Montreal, curator, April 18. 

Re Joseph T. Fortin, trader, Murray Bay.— H- A- 
Bedard, Quebec, curator, April 24. 

Re Simon M^thot, trader, Grande Rividre.— H. A 
Bedard, Quebec, curator, April 17. 

7?eT. Michaud & Co.— D. Aroand, Quebec, cuiawr. 
April 19. 

Re Montreal Bottle and Glass Co.— P. S. Ross. Moo:- 
real. liquidator under Joint Stock Companies IbsoItce: 
Act of 1882. Claims to be filed on or before June 1. 
J)tmdend$. 
Re Beuthner Brothers.- First and final divid«&l 
payable May 16. A. F- Riddell. Montreal, eorator. 

ReK. M. Levine, Fox River.— First and final diri- 
dend, payable May 12, F. Veit, Gasp^ Basin, carutor. 
/fe Arthur Roy, trader, SU Cyrille.— First and final 
dividend, payable April 12, H. A. Bedaid. Qneb«. 
curator. 

Separation at to Property, 

Calixte Morin vs. Mazime Paul Hofi farmer, parish 
of St. David. April 21, 
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The Minister of JuBtice, in moving for leave 
to introduce a bill to amend the Criminal 
Prooedore Act, B. 8. cap. 174, explained that 
the object of the bill was to make two changes 
in the procedure relating to the law of crim- 
inal libel. In the first place, it is proposed to 
enaet that the place of trial in criminal pro- 
cedore £>r libel against the publisher of a 
newspaper shall be within the Province in 
which the office of publication is situate. In 
the second place, it is proposed to establish 
that the crime of libel shaU be like that of 
peijoiy and two or three other offences, in 
respect of which it is provided in the Grim- 
inal Proeednre Act that proceedings by in- 
dictment must be preceded by a preliminary 
investigation before a magistrate, unless the 
indictment is on the Jlai oi the Attorney- 
General of the Province, or the judge before 
whom the indictment is preferred. 



In sentencing a person at Manchester to five 
years' penal servitude for stealing a bag con- 
taining £1^00 from a cab whilst standing at 
the door of a bank, the recorder stated that 
he knew of one judge who thought that the 
punishment ought to be measured out 
aoioording to the amount the person had 
stolen, but that was not his view : to him it 
made no difierAoe whether the amount was 
1,200 pounds or 1,200 pence — a man stole 
what he could lay hands on. As Blackstone 
says : '^ Among crimes of an equal malignity, 
thoee deserve most punishment as most in- 
jurious which a man has the most frequent 
and easy opportunities of committing, which 
cannot so easily be guarded against as others, 
and which, therefore, the offender has the 
strongest inducement to commit" 



The death of Mr. Justice Henry, of the Su- 
preme Court of Canada, occurred on May 3rd, 
after an illness of several weeks. William 
Alexander Henry was a native of Nova Sco- 
tia, having been bom at Halifieix on Decem- 
ber 30th, 1816. He was called to the Bar of 
Nova 8ootia ia 1841, and appointed Q.C. in 



1849. He took aii active interest in imblic af- 
fairs, and was for some time mayor of Ha]i&x« 
In 1849 he was called to the Executive Counr 
cil of Nova Scotia and subsequently held the 
office of solicitor-general, provincial secretary 
and attorney-general. He went to England 
as a delegate on public business in 1858 and 
1865, and to Washington in connection with 
the reciprocity treaty in 1866. He was a re- 
presentative of his province in the Confeder- 
ation conferences at Charlottetown, Quebec 
and London. He sat in the Nova Scotia As- 
sembly for many yeare, but was defeated on 
presenting himself as a candidate for the 
Commons in Anfigonish in 1867. He was 
appointed to the Supreme Court, Oct. 8, 1875- 



COUR DE ciEcurr. 

MoMTB&AL, 5 mars 1888. 
Coram Tascherbau, J. 

SCBPRHNANT Ct oL Y, TbBMBLAT. 

EUcHon mtmic^xiZe— (>>rriipttofi---Qu(]/t>Soalum 
^lUponse en draU^-Preutve rScrimincUoire, 

JuG& : — la Qu^tm couBeUUr tMrnieipal dont 
r&ection est conUsUe pour iUSgaliU et 
fraudef nepeut demander le rejei delart' 
quite en conteelation eur le pruneipe que 
V autre candidat mis en nomiinaiion oontre 
M n*StaU pas quaiifiS pour Ore Uu eof^ 
seUler ; un tel plaidoyer peut Hre r^jeU eur 
riponse en droU. 

2o. Que dans unec(mtesUiH(m d^uneiUctUmmu- 
nicipaie sous le Code Mtmicipal, la preuice 
rkriminatoire de fitUs de corruptUm par 
Pautre candidat doit Stre admise, de maniire 
d 6tabl%r lequd des candidats a Hi rieOe' 
ment ilu. Us votes entachis de fraude itant 
retranchis de part et d^ autre. 
II s'agit de Velection d'nn conseiller muni- 
cipal dans la paroisse de St Hubert, tenne les 
9 et 10 Janvier 1888. Le requ^rant et quatre 
autres ^ecteure demandent que T^lection soit 
d^lar6e nulle comme entachde de fraude et 
d'iU6galitds. 

Le d^fondeur fit des exceptions pr^mi- 
naires qui furent renvoy to. 

Au m^rite, il plaida entre autres excep- 
tions : lo. Que dans tons les cas, il devrait 
dtre d6clar6 V^lu de la majority et sa nomi- 
nation devait Stre confirm^, attendu qu'au 



138 



THE LEGAL NEWS. 



moment de la mise en nomination des can- 
didate, Bon adversaire, Louis Tradeau, n*6- 
tait pas on ^lectear habile & voter et ne pou- 
vait^treen oons6qaenoe I^alement mis en 
nomination ; 2o. Qu'en supposant qu'aucon 
des votes donn^ en favour dn d^endeor dut 
6tre letranch^, il serait encore T^ln de la 
majority vu qne des votes entachds de frande 
et d'ill^alit^ aoraient ^t^ enregistrds pour 
le nomm6 Louis Trudeau, et que dMuction 
faite de oes votes de part et d'autre, il reste- 
rait en majority, et que le candidat Tmdeau 
lui-mdme avait fiait de la coiruption. Lee 
requ^rants r^pondirent en droit, au premier 
plaidoyer d'une manidre g6n6rale ; au second 
plaidoy er en all^gnant que le fait qne des votes 
iU^gaux auraient 6t6 enregistrSs en &veur 
du candidat Trudeau, ne pent justifier les 
faits de fraude et de corniption mis i^ la 
charge du d^fendeur. 

8ur la premidre r^ponse en droit, la cour 
consid^rant qu'il faut avant tout rechercher 
r^lu de la majority et que le £ait que le can- 
didat oppose i Tremblay, savoir Tmdeau, 
pouvait ne pas ^e qualifi^ au moment de 
sa mise en nomination, n'est pas une raison 
pour renvoyer la requSte des requ^rants, et 
oonfirmer V^lection du d^fendeur, a mainter 
nu cette r^ponse en droit Sur la seconde 
r^ponse en droit, la cour admettant la preuve 
r^riminatoire des fiaits de corruption all^^ 
centre Louis Tmdeau, candidat oppose au 
d^endeur, a renvoy^ la dite r^ponse en droit, 
n ne faut pas assimiler les principes qui r^ 
gissent nos Elections municipales & ceux in- 
troduits par les lois ^lectondes fgd^rales et 
provinciales. Dans ces derai^res, un seul 
fait de corruption par un agent reconnu et 
autoris^ g^n^alement ik agir comme agent 
dans r^lection est suffisant pour faire an- 
nuler r^lection. II n'en en pas ainsipour 
les Elections municipales qui sent r^es par le 
Code Municipal et le droit commun ; dans oes 
contestations d'^lection, la cour doit retran- 
cher les votes donn^ par suite de la fraude» 
de la corruption ou d*une manidre ill^gale, et 
r^lection sera annuls si le conseiller d6clar6 
flu se trouve alors en minority, male il doit 
6tre admis & faire la preuve que son adver- 
saire a lui aussi regu des votes qui doivent 
6tre retranch^ pour 1^ m^es causes. 



Fremidre r6ponee en droit maintanue sans 
frais. 

Deuzidme r6ponse en droit renvoy^ sans 
Arais. 

Pr^oniaine et LaforUcdne, avocats dee le- 
qu^rants. 

(hdmetf OomeUier et Ematd, avocat dn d^ 
fendeur. 

(J. J. B.) 



COUB DE CIRCUIT. 

MoMTBfcAL, 19 avril 1888. 
Coram Gill, J. 
Aug6 v. Thb Douinion Waddinq Gompakt. 

Maitre^-^Employh^Am — Maladie. 
Jnoft : — Qu'im riglement d^vne wn^pagmt o&K- 
geanit ses employis d ltd donner un cmt 
quelqw ien^s awxrU Uur dipcart de ion «er- 
vUXi ne ifappliqw pa$ d ceux qm, qmUent 
Vouxfoge pour cause de iarUi, 
L'action du demandeur ^tait pour $8j00, 
savoir, pour 10 jours de travail IL 80 oentina 
par jour. 

La d^enderesse plaida que d'l^rds un de 
ses r^lements, lequel est aflich^ en plusieurs 
endroitB de ses ateliers, aucun employ^ ne 
doit quitter Pemploi de la compagnie sans en 
donner huit jours d'avis. Ce que le deman- 
deur n'a point fait 

Le demandeur repondit qu*il n'avait jar 
mais eu coimaissanoe de oe rdglement et n'y 
avait jamais consenti, que d'ailleurs il ^tait 
mineur et avait quitt6 son service pour canae 
de 8ant6- • 

La cour a maintenu Taction et a accord^ 
jugement pour $7.80, *' la preuve d6montrant 
qu'il a quitt^ le service sans avis pr6alable 
paroe qu'il ^tait malade." 

Jugement pour le demandeur. 
A, Lamirandef avocat du demandeur. 
Oeoffirion, Dorum, Lafieut & Bxnfr^ avocats 
de la d^fendereesow 

(J. J. B.) 



SUPERIOR COURT-^MONTREAL,* 

Sale of immcvdUe by Sheriff-^LeoBt^ 

GC.1668. 

Held '.—(Following McLaren v. Rriwood^ 
25 L. C. J. 107) :— 1. That the provisions of 
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Art 1663 C C do not apply to sales of immo- 
veables by the sherifl^ and consequently, 
that a lessee of immoveable property sold at 
sheriff's sale is liable to expulsion by the 
adjudieataire before the expiration of his lease. 

2. That such ezpulsion may be effected by 
summary petition for a writ of possession. 

3. That, in the present case, the adjudica- 
tion having taken place prior to the let of 
February, and the consent or non-coDsent of 
the lessor having ceased to have any efiect, 
the question of tacit reconduction could not 
arise. — Mowry v. Botom^ and Mowry, adjudi' 
cataive, in review, Johnson, Gill, Loranger 
JJ., Oct 81, 1884. 

SJtip^Duhurtementi-'Antecedent debt — Attign' 
merU affreight — RigJUe of mortgagee. 
Hbu>*w— 1. That the master (in this case 
also principal owner) of a vessel has no right 
to apply a sum of money received by him 
from the consignees on account of freight, to 
the payment of an antecedent debt due by 
himself^ and for which there was no mort- 
gage on the vessel : and where the creditor 
receiving such payment had also a claim 
against the ship for necessary disbursements, 
the payment must be applied in extinction 
of the latter claim. 

2. That the master of a vessel could not, 
by giving a personal creditor a draft upon 
the consignees which the latter refused to 
accept, operate an assignment of freight not 
yet due. 

3. That a mortgagee who has taken pos- 
session of a vessel under his mortgage is en- 
titled to the freight, and his daim takes pre- 
cedence of a debt due personally by the 
master and co-owner for supplies.— Hc^ord 
ei dL V, Dart et oL, and Tht Cosnada Sugar 
Refimng Co., T. &, Loranger, J., Jan. 28, 1887. 

ServUude^Waier courte—a C 501— lUghU of 
proprietor of higher land^Aggravation. 

The proprietor of the higher land con- 
structed a water course or 'French drain' 
which served the purpose of carrying off the 
water from the yards of his property. The 
plaintift, owner of the lower land, complained 
that the construction of the water course was 
such that the water escaped therefrom and 



penetrated the foundation wall of his house. 
I Held :— That the proprietor of the higher 
land has a right to make any modification 
in the flow of water which is necessary to 
the fidl enjoyment of his property, so long 
as he does not increase the quantity of water 
which would naturally flow from his land 
upon the lower land ; and that as the evid- 
ence in this esse did not establish that the 
natural flow was increased, the construction 
of the French drain was not an aggravation 
of the servitude within the meaning of art 
601, C. d—Hampaon v. Wineberg, Mathieu, J., 
June 20, 1887. 

Testamenir-Preuoe teetimomale-'Inscriptum 
enfaiux, 

JugA:— Qu'en Tabsence d'une inscription 
en &UX, on ne pent attaquer par une preuve 
testimoniale rien de ce qui conceme la solen- 
nit6 ext^rieure d'un testament authentique 
ni contredire les ^ondations qui y sontcon- 
tenues. — Leriger dit Lapkmte v. Daignauit, 
Taschereau, J., 31 mars 1887. 

Action for malicious arrets— Probdble cause. 

Held:— Where articles missing are found 
in the possession of a servant or other per- 
son in a position to take them, and are not 
reasonably accounted for, there is probable 
cause for an arrest on a charge of larceny of 
the person in whose possession the property 
is found. The subsequent acquittal of the 
accused raises no presumption of absence of 
probable caxiBe,—PinsomauU v. Sibastienj in 
review, Johnson, Papineau, Taschereau, JJ., 
June 30, 1887. 

Limitation of four months under 43-44 Vict^ 
(ft), ch. 62, s. 12S— Acts alleged to have 
been done in violation of lavj. 

Held:— That a statutory limitation re- 
quiring an action, based upon anything done 
in execution of the Act, to be brought within 
four months, cannot be invoked by demurrer, 
where the dedaration expressly alleges that 
the act complained of was done in violation 
of the law and with malice. The defendant^ 
in order to have the benefit of the limitation, 
must prove that he was acting in execution 
of his office.— i2oy v. MoUeur, in review, John- 
BQQ, Papineau, Gill, JJ., Dec 20, 1887. 
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OOUB IVAPPEL DE BESANgON. 

15 ftvrier 1888. 

Prudence de M. FayB) premier president 

Bame 6* . . v. Min. Pub- 

AlUnh^JBvasion de rStabliMement^Requ^te & 
fin de lib6ration dffiniHve—DSlai-'Incom- 
pStence dujuge civil, 

Quiond une personne e$t sortie ou ifett &vadle 
cTune maiton d^aliinis, et qu*U ifeA koM 
qud^pue temps dqnde cette sortie, cetie libertS 
reoonquise devient pcvr cette personne tm 
droUi auqud on nepeut porter aUeinte sans 
remplir touies les conditions et formcditSs 
eodgies par la loi pour un placement nour 
veau, 

Bn oonsSquenoe, le Tribunal civU, auquel cette 
persowne adresse une requSte tendant dfaire 
ordonner qu*eUe re^eraU d^finitivement en 
iUierti, n*est pas compitent pour statuer sur 
cette question administrative. 

La Coub, 

Attendu que la dame G. . . s'est ^vad^ ie 
6 join 1887 de la maison sp6ciale da Dr. 
Boaby de I)6Ie, oii elle avait^t6 internee sur 
la r^qtuBition de son mari, comme atteinte 
d'alidnation mentale; que le 22 du mdme 
nuMA, elle a adress^ one requite au Tribunal 
civil de I)61e pour qu*il fdt ordonn^ qn'elle 
demeoreraiten liberty definitive, requite qui 
a6t6 rejet^, aprds expertdse, ft la date du 
ler dtombre suivant ; 

Attendu que la loi du 30 juin 1838 (art 29) 
parte que toute personne plao6e on retenne 
dans un ^tablissement d'ali^n^ pourra se 
pourvoir devant le Tribunal qui ordonnera, 
a'il 7 a lieu, la sortie immediate ; que cet ar- 
ticle ne vise que la situation des personnes 
qui, au moment ot elles printout requete, 
se ttouvent encore dans r^tablissement, ou 
qui, dans un d^lai rapproch6 de leur Evasion 
etsons lecoup d'une poursuite immediate, 
pennont se trouver expose A dtre r6int^ 
gi^es sans les £c>rmalit6s prescrites par la 
loi; 

Attendu que tel n'est pas le cas de la dame 
G. »• ; que plusieurs jours s'^tant 4coul6s de- 
pois sa sortie lors de sa requite au Tribunal ; 
que cette sortie remonte aujourd'hui ft 9 
moia ; que cette liberty reoonquiae devient, 



dte hxth pour elle un dniit auquel iA ae 
pent porter atteinte sane remplir toutos les 
conditions exigdes pour on placement noor 
veau ; que c'est dans ce sens que la loi« ^ 
interpr6t6e avec raison par une cireulaire 
minist^elle du 28 d^oembre 1842, qui aasi- 
mile ce cas ft celui oii le malade est ranaen^ 
apr^ gudrison apparente et rechute oa trans- 
figr^ dans un autre ^tablissement ; qu'il suit 
de 1ft que la demande de la dame G. . . ^tait 
sans int^rdt et, par suite, non recevable ; que 
c'est done ft tort que le Tribunal de Ddle a 
status au fond et que sa d^sion doit ktxe 
infirm^; 

Par ces motifs, 

Statuant en chambre du conseil sur Pappel 
inteijete par la dame G. .. envois le juge- 
ment de la chambre du conseil do Tribunal 
civil de D61e, en date du ler d^cembie der- 
nier; 

Infirmeleditjugement et declare non re- 
cevable par d^auc d'int6r6t la requite adres- 
86e par la dite dame au tribunal, ordonne la 
restitution de Famende consignee. 



TRIBUNAL CJYIL DE LILLE. 

10 novembre 1887. 
Pr^idelice de M. Paul. 
MouNirr v. Mottnet. 
Pension aUmentaire^Femme mariie — Siparo' 
tion volontaire — Qffre du mari de Teprendrt 
safemme, 
Les tribunaux ne saiuraient a^ccueiBir une de- 
mande en pension alimentaire formie eontre 
son mari par une femme qui a ahandomU 
le domicile conjugal BdoUenitressuiomt 
ainsi lorsque le mari intarpelli ae dMare 
prH d reprendre sa femme. 

Lb Tbtbunal, 

Attendu que la dame Mounet, se fondant 
sur Tart 202,C.civ., a demand^ que son mari 
fClt tenu de lui payer une pension alimi»i- 
taire; 

Attendu qu'aux tennes de I'art 214, C 
civ., la femme est oblige d'habiter avws son 
mari et de le suivre partout g^ il jags ft pn>- 
posde r^sider; 

Attendu qu'autoriser,horB le cas oii des oir* 
Constances tout exoeptionneUee rendeot la 
cohabitation impossible, Tea des 4po«x ft 
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denunder k ranfcre dee aliments, oe aerah 
favoriaer les s^pamtioDS volontaires qne la 
loi ne rooonnait pas, qui sont oontxaires anx 
deToiiB du manage ; qu'il y a d'autant plus 
lieu de repouflser la demande fbrm6e par la 
femme Mouoet, que son marl, interpell^ par 
acte de Phuiseier Pollet, en date du 29 juiUet 
1887, a r^pondu qu'il consent k reprendie sa 
£Bmme et see enfants ; qu'il est vrai qu'il a 
ajout6 qu'il ne voulait pas vivie avec un 
sieur Delattre, fils d'nn premier manage; 
maia oette vteerve dont la i^lisation est tr^ 
possible, ne pent emp^her la femme de ren- 
trer an domicile conjugal ; 

Par oes motife, en donnant d6faut contre 
le d^ndeur d^faillant, declare la femme 
Mounet non recevable et mal fondle d^na 
ses demandes, fins et conclusions; Pen d6- 
bonte et la condamne aux d^pens. 



OOUIt lyAPPEL DE BORDEAUX 
3 Janvier J888. 
PtMdenoe de M. BouLtKBAU. 

Vve SiBUZAC V. SotTLXBOomNSAU. 

MiUeyenneU-^Mur^Efpace lutermAltoiiic. 

LafaeulU, accarcUepar Part, 661, C. civ. (N.) d 
toitf propriitaire joignant un mur de le 
rmdre miupyen, doU Hre strictement Kmitie 
dans $on exerdce au ca8 exprenhnmtprtm 
par ea OrMe, eetl^drdvre au cos oH PkiH' 
iage du prcpriiiaift, qui pritend U9er de 
emefaeulU, atieint directement au mur qu'il 
entaid amii rendre mUoyen. 

CeUe faeuUi n'a pa» lieu dU hrs qu'U exisU 
entre le mur et oet hiriiage un espctoe de ter- 
rain, qudque minime qi^U wU, et sans qtfii 
puitae y avoir lieu d^avoir igard d rtaiHU 
pluioumoimgrande que le propriitaire du 
murpeulHrerdeoeierram, 

La Coub, 

Attondn, en droit, que Part 661, G civ,, 
dii^)Ose que ''tout pn^ri^taire joignant ma 
mtur a la fmsoM de le rendte mitoyan," et 
q«e oes«xpi«asioBB indiqnentclaiiementqae 
oeMe fiacnh^ n'est accord^ que lorsqu'il y a 
ocmtigutl^ en tie les deux heritages ; 

Atlendn que les deux conditicHis oom|d4- 
mentidres ^iioncto dans le dH article, paie^ 
ment de la moit% du mur et dn sd stir leqoel 



' il a' 4iS bMj dlStotminent plus nettemmit en- 
core la Yolont^ du l^islateur ; 
Attendu qu'on est, en effet, en presence 
, d'une exception ft ce principe g^n^ral et ab- 
Bolu que nul ne pent 6tr6 tenn de c^er sa 
propri4t6 si ce n'est pour cause d'utilit6 pu- 
bKque r^Iidiement oonstat^e; 

Attendu que oette exception esc strictement 
nggl4e et ne saurait, dans Papplication, d^ 
pendre de Putilit^ plus ou moins grande 
qu'elle pent presenter pour I'un ou pour Pau- 
tre des voisins ; 

Attendu qu'il rteulte du plan produitau 
procds et reconnu exact, que le mur de la 
' veuve Sieuzac a 6t6 bftti autrefois en laissant 
! entre son parement ext^rieur et la propria 
! du sieur SouH^-Gottiiiean, une lisi^rs de ter* 
: rain appartenant excitosivemeiit k la v«ave 
Sieusac et oflhoit uiie longueur de 10 metres 
environ sur une laigenr variant de 17 oenti- 
metres & 25 centimetres ; qu'ainsi, cette sone 
\ interm^iaire constitue un obstacle absolu 
k Pacquisition de mito/ennet^ de oe mur; 
qu'on ne saurait mtoie pas soutenir que la 
veuve Sieuiac a voula faire fraude A la loi, 
car il et^ i»t)bable que cette lisi^re de terrain 
a^t^ surtout laiss^ & raison dela disposi- 
tion adopts prmr son bAtiment construit en 
forme de chalet ; 

Attendu que Souli^Cottineau, pour se sous- 
traire & P^pAication de Part 661, a essays 
d'invoquer un psretendu accord survenu entre 
lui et la veuve Sieuzac, et d'aprds lequel Pap- 
pelante aurait consenti & cMer la mitoyen- 
n0t6 de son mur sous certaines conditions ; 
mais que cette all^ation ne repose sur au- 
cun document s6rieux et n'est aucunement 
d^montn6e ; qu'aiasi, le Tribunal a eu tort de 
xepousser la demande de la veuve Sieuzac ten- 
dant k r^rimer les entreprises de Gottineau ; 
Atteftdu que c^est au m^pris des defenses 
les plus formeUes que Souli6-Cottineau a 
commence la constructicm de son mur et a 
continue k en appuyer certaines parties sur 
le mur du chAlet Sieuzac ; qull n'a m^me 
pas arrdt4 les travaux aprds Passignation in- 
troductive d'instance ; qu'il y a done lieu de 
le condamner & dteolir et & enlever les ou- 
vnges ainsi ^ifite sans droit et appuy^ sur 
le mur de la veuve Sieuzac ; 

Attendu, n6aomoia8,qtie le pi^ndtce 6prou- 
v6 par celle-ci jusqu'& prtont, sera soffisam- 
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ment r6par6 par la oondamnation aux d6- 
pena; 

Par oea motifis, 

Infirme. 

NoTB. — La qaestioii, qui ^tait soamise & la 
Coar de Bordeaux, est, en jarispradenoe 
comme en doctrine, trds vivement contro- 
vei86e. Cest toutefois dans le sens de Tar* 
r^t ci-desBus que s'est trds nettement pro- 
nonc^ la Cour de cassation le 26 mars 1862 
(^62. 1.473— J. du P. 62.846— D.62. 1.175), en 
cassant un arr^t de la Cour de Rennes du 14 
juin 1860, qui avait conc6d^ la faculty d'ao- 
qu^rir la mitoyennet^ d'un mur & on pro- 
pri^taire, dont Th^ritage n'atteignait pas di- 
rectement & ce mur, sons pr^texteque T^troit 
espace, qui s^parait les propri^t^, ne pon- 
vait, & raison de son pen d'^tendue, desa 
forme, et de sa situation, dtre d'aucune uti- 
lity pour le propri^taire du mur, dont le 
refus d'acquiescer & la demande du voisin 
devait, dans oes conditions, ^tre consid^r^ 
comme uniquement inspire par malveillance» 
mauvaise humeur on esprit de chicane. L'ar^ 
rSt de la Ghambre civile declare, en eflfet, 
tr^ nettement et en termes expr^ " que le 
propri^taire d'un mur a le droits en le cons- 
truisant, de s'assurer la propri6t6 exclusive 
de son mur, en laissant au-delA un espaoe 
interm^diaire, qui le prot^ centre I'exercice 
de la faculty introduite par Tart 661 ; quei 
quel que soit le motif qui le determine II en 
agir ainsi, il ne fait qu'user de son droit de 
propri^t^, dont il ne pent 6tre tenu de faire 
le sacrifice que dans les cas voulus par la 
loi, et %ue, d^ lors, il n*appartient pas aux 
juges de recliercher ni d'appr^cier oe motif." 
v. dans le meme sens: Douai 7 aodt 1845 
(a 46.2. 620--J. du P. 47.1.131— D. 47.4.446) 
et parmi les auteurs: Duranton, t. X, No. 
324 ; Duvergier sur TouUier, t. Ill, No. 193, 
note a ; Demante, t II, No. 515 his V ; Aubiy 
et Ran, t. II, § 222, texte et note 50— Contrd : 
Bourges 9 decembre 1837 (a 38.1.159-^. du 
P. 38.1.179) ; Caen 27 Janvier 1860 (a 61.2.63 
^^. du P. 61,612— D. 60.2.204). Addt: Par. 
dessus, Servit, 1 1, No. 154 ; Taulier, t II, p. 
392 ; Marcad^, sur Tart. 661, No. 1 ; Demo- 
lombe, Servit., 1 1, No. 354 ; Mass^ et Verg6, 
t II, ? 322, note 18 ; Laurent, Pr. de dr. civ., t. 
VII, Na 507.— GtePoi. 



LlUnS OF THBPRIVILBQSOFPUBUC 
WRITEB8. 

; In the Queen's Bench Divisiony on April 
18, before Baron Huddkston and a special 
Jury, Samuel Peten, secretary of the "Wo^- 
men's National Association for the AboiitiOB 
of Foreign Sugar Bountiee," saed Gharisi 
Bradlangh, 11 P., to recover damages fsx 
haTing, on December 3, 1887» ialaely and ma- 
liciously printed and published of and con- 
cerning him in the Time$ newspaper th» 
words following : ^ I had, from my plafis ia 
Parliament, offered to prove that leading Con- 
servatives, including Lord Salisbnxy, bad 
given cheques to promote the meeting of 
the unemployed which had preoeded, and, as 
I believe, aided the riots in Trafalgar Square. 
I am ready, directly Parliament meets, to 
trace several cheques signed by leading man- 
hers of the Conservative party, including ooe 
signed by the Blarquisof Salisboiy, aomeof 
which were payable to S. Bsters, all of which 
I believe passed through the hands of 8- 
Peters, and which were used in connecticB 
with the so-called Cair trade meeting of the 
unemployed which preceded the riotous me^ 
ings in Trafalgar Square."— The defendant 
pleaded privilege and justificatioD. 

Baron Huddleston, in summing up, ex- 
'plained to the jury that anything whidi re- 
flected upon the character of anyone, if 
written and published, constituted a libd, 
and proceeded to trace the law relating to 
libel before and after Fox's Act They, tfaeie- 
fore, would have to look at the words of the 
libel and say whether or not they boxe the 
construction put upon them by the plminti£ 
No doubt it was right that public writeis 
should be allowed some extent of oommeni* 
and it would not be right to be too nice upon 
such points. But the £act8 commented upon 
must be true. The first question was, theie- 
fore, Was this statement of the defendant's 
true ? If it was, then Mr. Bradlaugh was en- 
titled to say that it was privileged. But so 
long as he continued to administer the lav 
he would most strenuously uphold that it wtf 
no defence in an action for libel for the defeo- 
dant to say, " Oh 1 1 6ond>Sde believed what I 
wrote was true," when the words reflected 
upon the plaintiff's character. The leankod 
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judge refened to Oamphdl y. SpoUitujoode, 32 
Law J. Bep. Q. B. 185, as a case that was al- 
ways reoognized and followed by our Courts. 
If Uiey were satisfied that the imputation was 
trae, Mr. Bradlaugh's contention of honest 
belief might avail, but if not, no amount of 
such sincerity would avail him. Having 
cautioned the jury against political bias, the 
learned baron proceeded to observe that 
at the time in question there had been public 
meetings held in Trafalgar Square, and Mr. 
Bradlaugh wrote the letter complained of, and 
it was published in the Times of December 3, 
1887. The learned judge asked the jury 
whether they thought the libel as set out in 
the pleadings supported the meaning put 
upon it by "the plaintiff, and constituted a 
grave chaige against him. If it did, then 
were they satisfied that the charges were sub- 
stantially true ? He did not think that any- 
one could say, whatever his politics, that 
there was any harm in the plaintifi* assoGia> 
tmg with others and raising subscriptions in 
order to ventilate their particular grievances. 
That was what Peters said he was doing. But 
Mr. Bradlaugh asserted in the letter in ques- 
tion that this was not so, and that funds sub- 
scribed for that object had been diverted 
from their legitimate source. Lord Salisbury's 
cheque^ as to its object, could not have been 
a more charitable one. The suggestion was 
that cheques of the leading Conservatives, 
including Lord Salisbury, had been used* to 
organize sham meetings. After the evidence 
Mr. Bradlaugh entirely withdrew the charges 
so far as they related to Lord Salisbury. The 
other cheque traced— viz., Mr. Bates's for £10, 
was shown to have been used for quite as 
charitable an object So both these cheques 
disappear. But then there was the other 
cheque of Mr. Norris, M.P., for £6, which Mr. 
Peters said had been given him towards the 
assodatioD. Where, then, has it been shown 
that Mr. Peters had had cheques from leading 
Conservatives, <&a, as stated in Mr. Brad- 
laugh's letter? If, therefore, they were of 
opinion that Mr. Bradlaugh had failed to es- 
tablish the truth of his statements, the only 
other question for them was that of damages. 
In dealing with it they must look at all the 
<wnmistanoe8 of the case ; and alluding to the 
fact of Mr* Bradlaugh declining to act upon 



the suggestion thrown out at the adjourn- 
ment, and when his case had— so far as Lord 
Salisbury was concerned— completely fallen 
to the ground, he reminded the jury that by 
so acting Mr. Bradlaugh had aggravated his 
offence. Mr. Bradlaugh had called for Mr. 
Peters' subscription-book in connection with 
the Sugar Bounties Association, and he had 
looked into it» and felt bound in fairness to 
say that he found therein the names of very 
eminent men — Conservatives and Liberals — 
as subscribers. The learned judge then re- 
ferred to the article published by Mr. Brad- 
laugh in the NaHoncU Reformer of February 
28, 1888, in which Mr. Bradlaugh asserted 
that he was prepared to prove that Peters 
had received a large number of cheques from 
leading Conservatives, all of which had 
passed through Mr. Peters' hands. How had 
be proved this, or did his own account of the 
matter justify him in making such grave 
charges? 

The jury, without retiring, and after fifteen 
minutes' consideration, found a verdict for 
the plaintiff for £300 damages. — Mr. Baron 
Huddleston gave judgment for the plaintiff 
for £300, granted a certificate for a special 
jury, and declined to stay execution. 



RECENT ONTARIO DECISIONS, 

CcmgHHUional law— Appointment of magistrcUes 
by lieuienanU^ovemor of province— Powers 
of provindcd legidature — B, N, A, Act, ss, 
91, 92-48 F. c 17 (0.) 

The Crown has the prerogative right to 
appoint justices of the peace within the Do- 
minion of Canada and each of its provinces ; 
but it derogated from that right by assent- 
ing to the B. N. A. Act, which conferred upon 
either the parliament of Canada or the legis- 
latures of the provinces the power to pass 
laws providing for the appointment of justices 
of the peace. 

Such laws are in relation to the adminis- 
tration of justice, and upon the proper con- 
struction of ss. 91 and 92 of the B. N. A. Act, 
are exclusively within the power of the pro- 
vincial legislatures, under s. 91, par. 14. 

Additional weight is given to the construc- 
tion placed upon these sections, by the par- 
liament of Canada having from time to time. 
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siiiM the B. M. A. Act, passed Iftws Teeog- 
nising the right assumed hj the provineial 
legislatares to pass sach laws, and the ap- 
pointments made under them« — ^An order 
nigi to quash a conviction made by a police 
magistrate appointed by the lievtenantrgch 
vemor of Ontario under 48 V. c. 17 (0.), on 
the ground that such statute is vltravire$^ 
was therefore discharged with eoBta.—Begina 
V. Btuhf Queen's Bench division, in Banc, 
Maich9, 1888. 



Ornipany-^Winding-vp Acty R & C, e. 12d— 
SharehoLdeTif and creditanf nomineeM JiJT 
liquidator9 — Inter e^ed liq%iidcUor9--Farlies 
rnoMy concerned in realizing aneU — lAquir 
daion^ compensation. 

Under ss- 98 and 99 of the Winding-up Act, 
B. 8. C, c 129, meetings of shareholders and 
creditors respectively were held. The share- 
holders' meeting recommended the appoint- 
ment of C, 6., and S. as liquidators ; the 
creditors' meeting recommended C, 6., and 
H. On the application to the Court for tlie 
appointment of three liquidators it was not 
denied that it would be necessary to resort 
to the double liability of shareholders to 
satisfy the claims of creditors under R S. C 
c 120, s. 70. 

Heldf that the choice of the creditors, they 
having the chief and immediate concern in 
realising the assets, would be adopted by the 
Court, and their nominees C, G., and H., 
should be appointed. 

As between H. and &, preference should 
be given to the former, because he was 
neither a creditor nor a shareholder, while 
& was both, and so at a disadvantage ; the 
general rule being that it is desirable that 
liquidators should be disinterested persons* 

S. 28 of the Winding-up Act intends that 
the remuneration of liquidators is not neces- 
sarily to be increased because three are to 
be paid instead of one. The recompense for 
service is usually a percentage based on the 
time occupied, work done, and responsibility 
imposed, and when fixed, goes to the liquldsr 
tor, and if more than one, is distributed 
amongst them.— Jn re Central Bank of Canada, 
Chancery Division, Boyd, C, Dec. 16, 1887. 



INSOLVENT MOTMOBS, Wa 
Qaie&e» QBMti (kmetU, May &. 



Me Mn4« ChoqiMtte.-J. 0. Dioa, SC HyaeiiitlM. 
ountor, May 2. 

Re P. K. GannoQ A Co.— A. L. Kent, A. TaxwtU 
and A. Desrosien. Montreal, joint curator. Mar ^ 

Re Noonan Giblin & Co.— A. W. Stevenson, Mont- 
real, eorator. May 2. 

Re Arthur Pag^.--Omer Perreanlt, JoUette, eoiator. 
April 10. 

DMdemde, 

Re P. L. Berseron, Ste. EaUUie.— First diTidnd, 
payaUe May 28, Kent & Tnrootte, Montreal, joint 
ourator. 

Re J>aaie BUiabetb Smith (Mra. P. Lemieux)^ 
First diridend, payable May 2B, Kent k TnnoCU, 
Montreal, joint curator. 

Re Yilbon Savard, Quebec— Fl^t and final 
dividend, payable May 2B, Kent k Torootta, Moatnal 
joint eorator. 

SepottcthfO% ^ to Ptopefty* 

Qoorgiaiia Lavalltfe vs. Proeper Duteaa de Qxandps^, 
trader, Berthier, May 1. 

Marie L6da Jalbert vs. Arstee Ambleaa, moolSart 
Montreal, April 26. 

Special 7emw. 

Special term of Cirouit Ooort for the Obnnty of 
Beanoe,tobe held at St. Vital de LamblOD, from Sift 
May to 2nd June, inclusively. 

Special term of Cirouit Court, for distriot of 
Chiooutlmi, to be held from June 90th to 3rd July, iii- 
dnsively. 

Special term of Superior Court, for distciot of 
Chiooutimi, to be held from 4th to 9th July, in- 
clusively. 

Special term of Cirouit Court, for oonnty of 
Chiooutimi, to be held at HebertviUe. on Uth and VKh 
July. 

GENERAL NOTES. 
ComrBMPT OP Court.— On April 12, before Mr. 
Justice Kay^ an application was made on behalf of a 
solicitor for his discharve from Holtoway prison. The 
solicitor in question was ordered by the Court to da- 
liver a bill of fees and disbursements incurred to him 
by a client. This order he had failed to comply with, 
and on a motion to the Court he was ordered in No> 
vember last to be committed to prison. He was aot 
arrested till January 27 last, when he was takes to 
Holloway prison, where he has remained ever sixwe^ 
The bill of costs is still undelivered, but in support of 
his application for release he filed an affidavit, by 
which he informed the Court that his praodee had 
been ruined by his imprisonment, that he had a wife 
and several young children dependent on him for 
support, and that be was desirous of obeying tlia 
order of the Court, but could not do so while he was 
in prison, as he had not there the proper mfterisJa. 
Mr. Justice Kay ordered the applicant's release oo 
his undertaking, within three weeks, to deliver his 
bill, and in all other respects to obey the order of th« 
Court— Zaw Jemmal (JLomdom^ 
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The English Courts know how to deal with 
persistent litigants and aspersers of the occu- 
pants of the Bench. On the 17th April, before 
Mr. Baron Pollock and Mr. Justice Charles, 
in the case of Hinde v. Lord Esher ei al , the 
plaintiff^ a litigant who has brought several 
actions against various judges of the High 
Court for alleged breaches of duty in orders 
their lordships have made and in other judi- 
cial acts in relation to litigation in which he 
has been interested, appealed from an order 
of Mr. Justice Denman ordering all proceed- 
ings in the present action to be stayed. After 
bearing the applicant, who appeared in per- 
son, says the Law Journal^ the Court dis- 
missed the appeal, with costs, and made an 
order similar to that which has been recently 
made in cases of a like description— viz., that 
no writ should be issued by the plaintiff 
against any judge of the High Court, or any 
master thereof, without leave of !he Court. 



It was generally supposed that Mr. Phelps 
would be appointed Chief Justice of the Uni- 
ted States Supreme Court The President, 
however, has selected Mr. Melville Weston 
Fuller, of Illinois. Mr. Fuller was bom in 
Augusta, Me., Feb. 11, 1833. His grandfather 
was a member of the Supreme Bench of the 
SUte of Maine from 1820 to 1834, and from 
1834 to 1841 he was Chief Justice of that 
Courts The new Chief Justice graduated 
from Bowdoin College, in the class of 1853, 
and commenced the study of law in Bangor, 
Me. Two years later he began to practice in 
Augusta, but before the close of 1856, re- 
moved to Chicago. The Chicago Legal News 
says his practice has been a general one, em- 
bracing all branches of the law, with the ex- 
ception, perhaps, of admiralty law. ''In 
commercial law and the law of real property, 
he has no superior at the Chicago Bar. In 
recent years, he has practiced more on the 
chancery side than on the law side, but he is 
considered an eloquent advocate." The same 
journal adds that ** he is a man of scholarly 



habits and attainments^ widely versed in 
general literature and history. He is familiar 
with at least two continental languages and 
is a ripe scholar in the classics. He will 
bring to the auguet bench to which he has 
been called as the leader, a rare culture and 
such attainments as few lawyers possess. So- 
cially he is a gentleman of courtly dignity 
and presence, with a kindly, amiable manner, 
indicative of a warm heart and generous 



The summoning of newspaper publishers 
and editors from one province of the Domi- 
nion to another, to defend themselves 
against charges of libel, is to be prevented in 
future by the measure introduced by the 
Minister of Justice, referred to in our last 
issue, which will probably be carried with- 
out much opposition. It provides that, 
** Every proprietor, publisher, editor or other 
person charged with the publication in a 
newspaper of any defamatory libel shall be 
dealt with, indicted, tried and punished in 
the Province in which he resides, or in which 
such newspaper is printed." The expression 
" newspaper" means " any paper containing 
public news, intelligence or occurrences, or 
any remarks or observations therein printed, 
for sale and published periodically or in any 
parts or numbers at intervals not exceeding 
twenty-six days between the publication of 
any two such papers, parts or numbers, and 
also any paper printed in order to be distri- 
buted and made public weekly or oftener, or 
at intervals not exceeding twenty-six days, 
and containing only or principally advertise- 
ments." 



The list for the May Appeal Term, begin- 
ning at Montreal on the 15th instant, shows 
only 72 cases, being the smallest list for some 
years past Five of the appeals are from in- 
terlocutory judgments, two are re-hearings, 
and 23 are from country districts, leaving 40 
appeals from judgments on the merits ren- 
dered in the district of Montreal A further 
reduction in the list, equal to the decrease of 
the past year, will give a chance that Uie roll 
may be called over during the Term. 
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SUPERIOR COURT. 

Montreal, April 30, 1887. 

Coram Tait, J. 

Daiqnbau et vir v. LAPoiNTa 

Slander^Married Woman— Damagef. 

Phr Curiam. — ^This is an action of dam- 
ages for slander. The plaintiff is the wife of 
one Louis Renaud, and carries on a grocery 
in Ste. Cunegonde, her husband being sick 
and incapable of working. She complains that 
defendant has been for the past six years de- 
faming her character, and that notably in 
January, 1886, defendant told one Eustache 
Prud'homme, clerk, and others present, that 
plaintiff was " une femme Udeux maris," and 
that he had stopped buying bis groceries at 
her place because he was scandalized at what 
was passing there ; that he used the same 
expressions about her to Pierre Riend^u 
and to Remi Daigneau, her imcle, and fur- 
ther told them that plaintiff frequented 
houses of ill-fame, associated with prosti- 
tutes and made use of other injurious expres-* 
sions, all of which were fialse and induced said 
Remi Daigneau to stop visiting her and brokfi 
up the family intercourse then existing. That 
she then had a boarder, and that the defen- 
dant asked one Thomas Quintal, milkman, 
of Point St Cliarles, to get drunk and put this 
boarder out of the house. For all this she 
claims $200 damages for discredit thrown 
upon her business and injury to her reputa- 
tion. 

The defendant denies these allegations and 
says that it is possible that in a conversation 
between relatives there might have been talk 
of the presence in plaintiff's house of a cer- 
tain boarder, but that what he stated upon 
this subject was said privately and was of the 
nature of a privileged communication, and 
that, in any case, he only joined in conversa- 
tion then going on and gave no new informa- 
tion ; that under these circumstances he may 
have said that he had discontinued buying 
his groceries at plaintiff's because he did not 
like the boarder in question living at plain- 
tiff's when her husband had been for a long 
time suffering from a sickness which con- 
fined him to his room, but this fact, even if 
he did state it, was notorious and known to 



those to whom he was speaking, and caused 
no damage. He denied that the plaintiff en- 
joyed the good reputation which she alleged 
she had. The defendant also pleaded the 
general issue. 

The proof established that the plaintiff 
lives with her husband, and that owing to 
his ill health she carries on a grocery busi- 
ness for their mutual support There is noth- 
ing to show that she and her husband do not 
live happily together. The presence of a male 
boarder in the house seems to have given an 
opportunity for scandal-mongers to make ill- 
natured remarks. The defendant appears to 
have been particularly scandalized and to 
have given public expression to bis feelings 
in language which was uncalled for and 
unjustifiable. For instance, he said to Pierre 
Riendeau, in the beginning of the winter of 
1885-86, speaking of plaintiff, ''Qu'elle faisait 
com me une femme k deux maris," and that he 
(defendant) had left off buying groceries from 
plaintiff on account of this boarder. During 
the same winter, he said to F. X. St Pierre, 
plumber, " Que Madame Renaud, c*^tait une 
femme Jt-deux maris." When plaintiff^s 
uncle asked defendant if the opening of ano- 
ther grocery near plaintiff would injure her 
business, he replied, '' Non, mais il y a autre 
" chose qui lui fait dommage. Madame Ke- 
" naud garde des personnes dans sa maison 
*' qui ne lui conviennent pas. Thomas Quin- 
tal, milkman, speaking of defendant, says : 
"II m'a demand^ si je voulais aller ches 
" Madame Renaud faire maison nette qn'il 
** me donnerait de la boisson ; je lui ai dit, 
*' pour une affaire de m^me je ne vais pas ^ ; 
and again : '* II ne m'a nomm^ peisonne ; il 
'' m'a dit d'aller faire maison nette, mais je 
" savais toujours ce que 5a voulait dire. Cest 
" pour le pensionnaire qu'il y avait li." 

There is no doubt that others besides de- 
fendant expressed the opinion that the plain- 
tiff was wrong in keeping this boarder, but 
from what Mrs. F. X. Lapointe says it is not 
improbable the defendant was the principal 
promoter of this scandal. There has been 
some evidence given as to tlie nature of Mr. 
Renaud's illness, and how he got it, bat as 
the declaration contains no charge against 
defendant on this point, I do not take it into 
consideration. 
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The defendant has tried to assail the gen- 
eral reputation of the plaintiff, bat not very 
succefisfally, two of his own witnesses giving 
her a good reputation. In any case such 
evidence could only go in mitigation of dam- 
ages. 

The Court is of opinion that the defendant 
had no right or privilege to speak as he did, 
that the language used was calculated to 
damage plaintiff, and that she is entitled to 
recover without proof of special damage. 

The Court awards her $50, and costs as in 
the class of action between $100 and $200. 
Contrainte reserved. 

Augi iSt Laforttaie, for the plaintiff. 

St. Pirrre, Qlohenshj <fc Poiri^r, for the de- 
fendant. 

The above jud)z men t was unanimously oon- 
6rmed in Review, Taschereau, Mathieu, Oui- 
met, JJ., Nov. 6, 1887. 



HIGH COURT OF JUSTICE. 
Crown Cuftc Beservcd. 

London, April 21, 1888. 
Rbqika v. Owen.— (23 Law J.) 

Onminal Law Amendment Act, 1885 (48 & 49 
VicL c. 69), «. 20 — Indictment for Indecent 
u4««tiZ<— 24 & 25 VicU c. 100, «. ^2 — Evi- 
dence of Person charged with Offence^ Con- 
viction for Common Assault. 
Case stated by the deputy-chairman of the 
Worcestershire sessions. 

The defendant was tried on an indictment 
containing a count for indecent assault, and 
also a count for common assault The prose- 
cutrix swore to an indecent assault, but the 
prisoner tendered himself as a witness under 
48 & 49 Vict c. 69, s. 20, and being sworn ad- 
mitted that he had put his arms round the 
prosecutrix, but denied that he had inde- 
cently or otherwise assaulted her. The jury 
convicted the defendant of a common assault, 
and the only question reserved was whether 
a defendant, on an indictment for an indecent 
assault which contains a count for common 
assault, after such defendant is called as a 
witness for the defence under 48 & 49 Vict c. 
69, s. 20, can be legally convicted of a com- 
mon assault 



The Court (Lord CoLBRmoB, C. J., Manisty, 
J., Hawkins, J., Mathew, J., and Smith, J.) 
upheld the conviction. 

Conviction affirmed. 



Crown Case Reserved. 

London, April 21, 1888. 
Regina v. Wbnland. 
Criminal Law Amendment Act, 1885 (48 <St 49 
VicL c 69), ss. 4, 9 — Carnal Knowledge of 
Oirl under Thirteen — Witmss — Child of 
Tender Years — Evidence not upon Oath — 
Conviction for Indecent Assault 
Case reserved by Hawkins, J. 
The prisoner was indicted under section 4 
of 48 & 49 Vict c 69, for unlawfully and car- 
nally knowing a girl under the age of six 
years. The prosecutrix gave evidence not 
upon oath, as provided for by section 4. The 
jury acquitted the prisoner of the charge 
under section 4, but found him guilty of an 
indecent assault under section 9 of the same 
statute. In the statute there is nothing to 
make the evidence of the girl admissible 
without oath upon a simple indictment for 
indecent assault, and, without the prosecu- 
trix's evidence, the evidence would have been 
insufficient to justify a conviction. The ques- 
tion was whether, under the circumstances, 
the conviction could be supported. 
No counsel appeared to argue the case. 
The Court (Ix)rd CoiJaRiDGB, CJ., Manisty, 
J., Hawkins, J., Mathew, J., and Smith, J.) 
affirmed the conviction. 

Conviction affirmed. 



RECENT ENGLISH DECISIONS. 

Sfdpping. 

Judgment creditors of shipowners with 
garnishee orders against the cargo-owners 
are not entitled to the freight as against the 
mortgagee, who has taken possession and 
given notice to the cargoK)wners. — Japp v. 
CampbeU, 57 Law J. Rep. Q.B. 79. 

Insurance, Fire — Arbitration Clause, 

A clause in a policy of insurance against 
fire providing for an arbitration held a con- 
dition precedent to an action and the action 
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dismissed.— Fin^y v. Norwich Union Fire In- 
mrance Company, 57 Law J. Rep. Q.B. 82. 

Insurance, Marine — Broker — Material FacL 

An assurance effected through a broker is 
not rendered void by the non-disclosure of a 
material fact which was unknown to the as- 
sured and to the broker, though it had come 
to the knowledge of a different broker while 
previously employed by the assured to effect 
another policy in respect of the same risk. — 
Blackburn, Low & Co. v. VigorSf 57 Law J. Rep. 
Q.B. 114. 

Lessor and Lessee — Determinaiion of Lease-- 
Compensation to Lessee, 

A lessee who exercises an option to deter- 
mine his lease by notice in consequence of a 
threatened interference by promoters with 
his light and air is not entitled to compensa- 
tion in respect of the interest he has aban- 
doned, inasmuch as the determination of the 
tenancy was voluntary and not the natural 
consequence of the exercise of the promoters* 
poyfers.—Regina v. Poulter, 67 Law J. Rep. Q. 
B. 138. 

Agency — Broker. 
The employer of a broker to sell shares on 
a stock exchange authorises a contract of 
sale in accordance with the rules and regula- 
tions, and indemnifies the broker against 
liability incurred by him under those rules, 
unless the rules are either illegal or unrea- 
sonable and not known to the principal. — 
Harker v. Edwards, 57 Law J. Rep. Q.B. 147. 

Easement 
A mine-owner under a canal, with power 
to work not injuring the canal, under an Act 
giving the canal company power to purchase 
the mines, is liable for damage to the canal 
without negligence. — Lancashire and York' 
shire RaUuny Company v. Knmiies, 57 Law J. 
Rep. Q.B. 150. 

Contract — Wife turned army by husband, 
A wife who has been turned away by her 
husband without means of support for adul- 



tery at which he has connived has anthoritj 
to pledge his credit for neoessariee sapfilied 
to het.— Wilsfm v. Olossop, 57 Law J. Bep Q. 
R161. 

Shipping — AdmiraUy Law. 

Where a master of a ship in distress makes 
an agreement which is neither anreasoaable 
nor inequitable for the payment oi a definite 
sum for salvage services, the owners of the 
salved ship are liable in the first instance fcr 
the whole amount agreed to be paid, and noi 
for the proportion payable in respect c/ the 
ship ouly.— 77»« Prini-Hemrich^ 57 Law J. 
Rep. P. D. & A. 17. 

Wia—ProbaU. 

A will duly executed on the first page of s 
sheet of paper with the names of two witnea- 
ses signed at the foot of the second page, pre 
ceded by the word ** witness,** and a signe-i 
codicil on the third page with an attestation. 
leaving no room for the witnesses, admiUe<l 
to probate. — Woodho/use v. Balfour ^ 57 Law J- 
Rep. P. D.&A. 22. 

A trustee appointed by codicil in oonse- 
quence of the death of one of the three tros- 
tees and executors under the will held entit^l 
to probate as an executor.— Jn the Ooodx c/ 
Lush, 57 Law J. Rep. P. D. & A. 2a. 

RECENT ONTARIO DECISIONS. 

Upon the presentation of a petition by 
certain shareholders of the Union Ranchiit: 
Ck)mpany, praying a winding-up order under 
R. a C, c. 129 ; 

Held, that R. 8. C, c 129, Uke the Insol- 
vent Act of 1875, which provided for t>ie 
winding-up of incorporated companies, is in- 
tended to be put into operation at the in- 
stance of creditors only. — In re IMion Ranrl- 
ing Co,, Chancery Division, Boyd, C, Mar>ii 
1, 1888. 



Criminal law — Summary conviction — Sentenct: 
of imprisonment pronounced in abtene^ o; 
prisoner — Discharge, 
Motion on the return of a habeas corpu? k 

dischai^e the defendant from custody. 
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The defendant was snmmarily tried by the 
police magistrate for the county of Brant» 
npon an information for selling intoxicating 
liquor to an Indian, contrary to the Indian 
Act The magistrate heard the evidence 
and at the conclusion, in presence of the de- 
fendant, reserved judgment, appointing a 
day and place for giving it Upon the day 
and at the place so appointed, the magistrate 
gave judgment against the defendant, and 
then proceeded to sentence him in his ab- 
sence to four months* imprisonment, without 
the option of a fine. 

MacKenzie, Q. C, for the defendant, con- 
tended that the sentence, being for corporal 
pnnishment, was improperly pronounced in 
the absence of the defendant, citing Dtihe's 
Oue, 1 Salk. 400. 

DdamerCy for the magistrate, and Aylesworth^ 
for the prosecutor, contra, referred to R. S. C, 
c. 178, a 39, and to Regina v. Smith, 46 U.C.R. 
at p 445. 

Gait, C. J., made the order for the pri- 
soner's discharge.— /^f^na v. Oreen^ in cham- 
bers, Gait, C. J., March 23, 1888. 



CONTEMPT OF COUNTY COURTS- 

In the Queen's Bench Division, before Mr. 
Justice Cave and Mr. Justice Smith, on April 
24, the Court gave judgment in the case of 
Regina v. Jordan, argued on the 13th inst , — 
an application on behalf of Mr. W. Turner, 
a solicitor, practising at Newcastle-under- 
Lymo, for a certiorari to quash an order of his 
Honour Judge Jordan committing him to 
prison for contempt of Court under the fol- 
lowing circumstances :— A Mrs. Madden, a 
client of the solicitor, had sued him in the 
County Court for the sum of £10, which she 
alleged she had paid to him for the purpose 
of obtaining an opinion of a Queen's Counsel, 
which she alleged he had not done. The case 
was tried before his Honour the County Court 
Judge and a jury, and resulted in a verdict 
for the plaintiff. Subsequently Mr. Turner 
applied to the judge for a new trial, on the 
ground that he had been taken by surprise 
by the evidence of the plaintiff, who had said 
that she could not write or read a receipt. 
This evidence, he stated, he was prepared to 
contradict The judge, however, said that 



the question was clearly one of fact, and re- 
fused to grant a new trial ; upon which Mr. 
Turner stated that he had instituted proceed- 
ings against the plaintiff for perjury, and this 
elicited fh)m the judge the remark that he 
concurred with the verdict of the jury, and 
that he thought that Mr. Turner had obtained 
the money on the pretence alleged by the 
plaintiff. Mr. Turner thereupon said, ' That 
is a most unjust remark,' whereupon the 
judge said, * I fine you £5 or six days ; this is 
a most gross contempt of Court. Subse- 
quently his Honor called upon Mr. Turner to 
apologize, and on bis refusal to do so made 
out a warrant for his commitment to Stafford 
Oaol, the warrant being in form for six days 
and containing no reference to the alternative 
of a fine. Mr. Turner was committed to prison 
the next day, but released on the day follow- 
ing. ^ 

A rule was obtained for a oerttoran* to bring 
up and quash the order on two grounds — 
first, that under the circumstances of the case 
there was no evidence of wilful insult on the 
part of Mr. Turner ; secondly, that the order 
was bad, as no mention was made in it of the 
fine as the alternative to the imprisonment 

Mr. Justice Cave, in giving judgment, said 
that the order of the judge was made under 
section 113 of 9 & 10 Vict c. 95, which gave 
him power to fine or commit to prison any 
person who should be guilty of wilfully in- 
sulting the judge. As to the first ground 
upon which the rule had been obtained, the 
Court were of opinion that in this case there 
was most ample evidence of wilful insult 
Mr. Turner had interrupted the judge with 
the observation, <' That is a most unjust re- 
mark." Those words constituted a very grave 
insult It was hardly possible to conceive a 
graver; it would be impossible for justice to 
be administered with decorum if any disap- 
pointed suitor might interpose remarks of 
such a nature with impunity. His lordship 
added that these observations practically dis- 
posed of the first objection ; but, having regard 
to the importance of maintaining the respect 
which was due to the judges of County Courts, 
he desired to add his own view of the facts 
of the case. As it appeared from the news- 
paper report of the proceedings in the County 
Court, Mr. Turner bad applied for a new trial, 
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and while the judge was proceeding to give 
judgment by refusing it he interrupted him 
very improperly by saying that he had insti- 
tuted proceedings against the plaintiff for 
perjury. The judge then gave his own opinion 
on the case, as he had a right to do in any 
case, and in this case it would have been 
wrong for him not to have done so, as silence 
might have been taken as a tacit assent to 
Mr. Turner's observations. It was upon his 
saying, under these circumstances, that he 
agreed with the jury, and thought that Mr. 
Turner had obtained the plaintiff's money by 
false pretences, that Mr. Turner said, ''That 
is a most unjust remark." That was a clear 
insult of the grossest nature on the part of 
Mr. Turner. It had been argued for him that 
the insult was not wilful, but that the words 
were spoken in the heat of the moment 
There might have been something in that 
argument if^he words had been withdrawn 
or apologised for, but Mr. Turner had insisted 
on them and refused to apologise. The order 
of the judge fining Mr. Turner £5 or six days' 
imprisonment, erred, if it erred at all, on the 
side of leniency ; for this was not the case of 
an uneducated person, but of a person, it was 
to be presumed, educated and intelligent* 
who also was a solicitor, an officer of the 
Court, whose duty it was to set an example 
to others of the respect due to the judge, and 
the Court was bound to act when he thus 
afforded an example of offering a flagrant 
and wilful insult to it As to the objection 
taken to the form of the warrant, there did 
not seem to be any authority in the Act for 
the gaoler to receive the fine ; but the only 
course for a person imprisoned to adopt was 
to pay the fine into Court, and, upon the re- 
gistrar's certificate, to apply to the judge for 
his discharge. The warrant was therefore 
free from the technical objection ; and both 
points being thus decided against the appli- 
cant, the rule for certiorari must be dis- 
charged. 
Mr. Justice Smith concurred. 



SUPREME COURT OF CANADA. 



Ontario.] 



McKbnna V. McNameb. 



Cbw<nwj(— Cbrwi(f<Taium— i^ht/wre of—Impom- 
bUily of performance. 

McNamee & Ca had been contractors for 
the construction of certain public w^orka in 
British Columbia, which the Government of 
tlie Province had taken out of their hands. 
Believing that they could effect its restora- 
tion they entered into an agreement with 
McKenna and Mitchell, by which the Utter 
were to complete the work and receive 90 p.c. 
of the profits, McNamee & Co. to be still the 
recognized contractors with the Government 
there being a clause in the contract against 
pub-letting. McKenna & Mitchell were fully 
aware of the state of affaire and had exam- 
ined all the provisions of the contract 

Mitchell went to British Columbia and 
endeavored to obtain the restoration of the 
contract, but failed to do so, and it not being 
restored, McKenna and Mitchell brought an 
action against McNamee & Ca for breach of 
contract to take them into their service, and 
claiming for damages and monies expended 
in the work, $125,000. 

Hdd, affirming the judgment of the Court 
of Appeal for Ontario (14 Ont App. R. 339), 
Henry, J., dissenting, that as the agreemeni 
was made with a view to the restoration d 
the contract, and as such restoration failed 
without fault on either side, the defendants 
were not liable. 

McCarthy, Q, C, and Mahon, for the ^pel- 
lants. 

O'Qara, Q.C., for the respondentB. 

City of London Firb Insurance Co. v. Svite. 
Fire Inmrance— Description of property--Mur 

iuality of contract— Estoppel— Statuiary ccm- 

dition — Varia tion. 

The agent of an insurance company filled 
in an applicatian, on behalf of Smith, for in- 
surance on the building of the latter which 
he described as being built of boards- The 
word '• boards " was very badly written, but 
the character of the building was suflScieutly 
designated on a diagram on the back of the 
application which the agent was instructed 
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to fill in, markiiu; a brick building in red, and 
a frame building in black, in this case it 
being marked in black. There was no spe- 
cial rate of premium for a building built of 
boards, and the rate charged to Smith was 
that specified in the tariff of the company for 
a brick building, he having authority to fix 
such rate. 

The application was sent to tte head office 
and a policy issued thereon describing the 
building as brick, the word written **boards" 
in the application being read by mistake as 
''brick." The mistake was not brought to the 
notice of the head office until the insured 
premises were destroyed by fire and a claim 
was made for the amount of the loss under 
the policy, but after receiving notice of the 
error, the company, under a clause in the 
policy, caused such claim to be submitted to 
arbitration, but refused to pay the amount 
awarded to Smith on the ground that, owing 
to the mistake in the policy, there had been 
no mutuality of contract between them and 
Smith, and no valid contract ever existed be- 
tween them. 

Held, afiirming the judgment of the Court 
of Appeal for Ontario, 14 Ont App. R. 328, 
that there was a valid contract existing be- 
tween the company and the assured, but 
even if there were not, the company could not 
set up want of mutuality after treating the 
contract as existing by the submission to ar- 
bitration and in other ways. 

By the 17Ui statutory condition in the Act 
relating to insurance companies, R.S.O. a 62, 
a loss shall not be payable until thirty days 
after the completion of proofs, unless other- 
wise provided by statute or agreement of the 
parties. 

Held^ that this was a privilege accorded to 
the c*ompany, who could not extend the time 
limited by a variation of the condition under 
sec. 4 of the above Act, though such period 
might be shortened. 

Per Strong, J.— That inserting a clause in 
a policy extending the time for payment of 
loss to sixty days, in the form prescribed by 
said sec. 4, is not a variation by agreement of 
the parties within the meaning of the said 
statutory condition. 

RobitiKn, Q, C and Millar, for the appel- 
lants. 

McCarthy, Q. C, for the respondents. 



Quebec.] 

MoLSON et al. v. Lambb es qual. 

ProhibUion^'LiceMed Bretcers — Quebec Licenst 
Act — 41 Vic ch, 3 — Omititutionality of. 

R., a drayman in the employ of J. R. M. & 
Bros., duly licensed brewers under 43 Vic ch. 
19 (Q.) was charged before the Court of Spe- 
cial Sessions of the Peace at Montreal, with 
having sold beer outside of the business pre- 
mises of J.R.M. & Bros., but within the reve- 
nue district of Montreal, in contravention to 
the Quebec License Act 41 Vic. ch. 3. On a 
writ of prohibition issued by the Superior 
Court at the instance of appellants claiming 
inter alia that being licensed brewers under 
the Dominion Statute they had the right of 
selling beer by and through their employees 
and draymen without a provincial license, 
and that the Quebec license Law of 1878 
and its amendments were unconstitutional, 
and if constitutional did not authorise the 
complaint and prosecution against R. : 

Held, reversing the first holding of the 
Court below, that the Court of Special Ses- 
sions was the proper tribunal to take cogni- 
sance of the alleged oflence of R., and there- 
fore a writ of prohibition did not lie in the 
present case. (Taschereau & Gwynne, JJ., 
dissenting.) 

Aflfirming the judgment of the Court below, 
(M.L.R.,2 Q.B. 381). that the Quebec License 
Act of 1878, 41 Vic. ch. 3, (P.Q.) is constitu- 
tional. Gwynne, J., dissenting on the ground 
that the Quebec License Act, 1878, imposed 
no tax upon brewers, and therefore the pro- 
hibition should be ordered to be issued abso- 
lutely. 

Appeal allowed with costs. 

Kerr, Q. C, for appellants. 

Geoffrion, Q. C, for respondent. 

QuBBBc Street Railway Company v. Corpo- 
ration OP THB City of QuEssa 
Street Railway— By-law — CoriBtmction of~-Na 
tice—Six months. 
The Quebec Street Railway Company were 
authorised under a by-law passed by the Cor- 
poration of the City of Quebec and an agree- 
ment executed in pursuance thereof to con- 
struct and operate in certain streets of the 
city, a street railway for a period of forty 



152 



THE LEGAL NEWS. 



years, but it was also provided that, " at the 
*• expiration of twenty years (from the 9th of 
« Febraary, 1865) the corporation may, after 
" a notice of six months to the said company, 
•* to be i?iven within the twelve montlis im- 
** mediately preceding the expiration of the 
« said twenty years, assume the ownership of 
" eaid railway upon payment, &c., Ac." On 
the 9th of January, 1884, the corporation of 
the city of Quebec gave a notice to the com- 
pany of their intention to take possession, but 
afterwards gave a second notice on the 21st 
November, 1884, whereby tiie corporation in- 
formed the company that the previous notice 
was annulled, and that after the 9th of Feb- 
ruary, 1886, at the expiration of the time and 
in the manner prescribed by the by-law, 
they would assume possession, and subse- 
quently, on the 2l8t of May. they tendered 
$23,806.30 for the property. 

In an action brought to declare the tender 
valid and for a decree declaring the corpora- 
tion entitled to take possession : 

Held, reversing the judgment of the Ck)urt 
below, Foamier, J., dissenting, that the com- 
pany were entitled to a full six months' notice 
prior to the 9th of February, 1885, to be given 
within twelve months preceding the 9th of 
February, 1885, and therefore the notice re^ 
lied on was defective. 

Appeal allowed with costs. 

Irvine, Q.a, & ISimH, for appellants. 

R Pelletitr, Q.C., for respondent 

KiiOCK V. Chamberlain et al. 

Sale—by vTife to necwre debts dve by her hwband 
-^Simulated deeds— Art 1301, CC. 

Where the sale of real estate by the wife, 
duly separated as to property from her hus- 
band, to her husband's creditor is shewn to 
have been intended to operate as a security 
only for the payment of her husband's debts, 
such sale will be set aside as a contravention 
of Art 1301, C, C. P. Q. Strong, J., dissented 
on the ground that the trial judge's finding 
that the deeds of sale in this case were not 
simulated should be affirmed. 

Appeal dismissed with costs. 

Flemming, Q.C, for appellant 

Aylen, for respondent 



INSOLVENT NOTICES, BTO. 
Qwhec QffUsial Oeuette, M<nr 12. 
Judicial Abandoiunents, 
Edoaard Languedoc, merchant, St, Michel Bell^ 
ohasse, May 4. 

Georgiana Wakefield, widow of Michael McCarthy 
(G. H. Wakefield & Co.), tailor and habeisiaaher. Sher- 

brooke, May 3. 

Curaton agfpointed. 

Re Flavien Oenest, Cap Magdeleine.— Kent Jk Tar- 
ootte, Montreal, joint curator, May 2. 

Re Alexander E. Goyette, jeweller.— S. C. Fatt. Mon- 
treal, oarator, May 9. 

Re Lewis A. Larers.— S. C Fatt, Montreal, earator. 
May 9. 

Re Nareisse Turgeon.— D. Aroand, Quebec, onzator. 

Re J. B. Cbampagne et al.— Finl and final diTidend, 
payable May 26, J. 0. Dion, St HyaciDthe, carator. 

/?«Camille Gauthier. — Dividend, W. A.Caldwell. 
Montreal, curator. 

Separation ew to property. 

Delima Beaudry ys. Iiidore Labelle, Montreal, May d. 

Marie Z^lia Renaud vs. Joseph Vincent Clontier, 
May 9. 

Separation from bed <xnd bofvrd, 

Fanny Astell vs. Wm. Henry Adams Camming, far- 
mer, township of Cleveland. May 9. 
Mitcdlaneout. 

Francois S. X. Fraser, N.P., Richmond, suspended 
for arrears of contribution. 

Minutes of the late G. M. Provost, N.P., Terrebonne. 
transferred to 0. Forget N.P., Terrebonne. 



GENERAL NOTES. 
Thk Sblden Sooibty.— The Selden Society, which 
was founded last year, has brought out under the 
editorship of Mr. F. W. Maitland. the first Tolnme of 
' Select Pleas of the Crown,' extending from A.D 
1200 to A.D. 1225, covering a large portion of the 
reigns of King John and King Henry III,, and relat- 
ing to matters heard before the justices of the King's 
Bench and the justices in Eyre. They are given on 
alternate pages in Latin and also in English, and 
they relate to a variety of subjects illustrating the 
modes of life and the habits of society in England 
nearly 700 years ago. Among the sulueots treated of 
are the * Castellating ' of mansions or manor house?, 
the " Assise of Bread and Beer,' the privileges al- 
lowed to Crusaders, juries, inquests, coroners, homi- 
cides, the Court of honour, escheats, deodands, Conuty 
Courts, * horning,' * husband and wife,' tolU, tithes, 
* stallage,' the monastic profession, pledgee for battle 
and alBO for keeping the peace, the ordMl of iron, 
the stocks,* hue and cry," repleym/ the lords right 
of marriage, the marriage ot villeins, deodands and 
fines for murder, cattle-stealing, and so forth. It 
should be added that at the end of the volume are 
three carefully compiled indices, one of peraons, one 
of places, and one of matters treated in the work. 
The contenU of * Rotuli CurisB Regis ' prenoos to the 
thirteenth century are omitted, as a part of then was 
printed by the late Sir Francis Palgrave in the year 
1835 for the Public Record Office Commissioners, and 
the publication of the rest has been undertaken by 
the Pipe Roll Society, under the supervision of Mr. 
W. Selby, of the Public Record Office.— /«» Jourmai 
{London). 
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A note in the Law Journal (London) by Mr. 
Uttley, refers to a point of interest which was 
raised st the Manchester Assizes, in what was 
known as the Moston Murder Case, as to 
whether the statements of a prisoner to a 
police constable ought to be pat on the depo- 
sitions. The prisoner was charged with the 
murder of his landlady, and amongst the wit- 
nesses to be called was a police constable, 
whom, it appeared, the prisoner, when on trial 
at the Police G>nrt, had sent for, and there 
told he desired to make a statement. An in- 
terview took place in the dock prior to the 
magistrates taking their seats. Upon this 
constable being called as a witness at the as- 
sizes, the coonsel for the defence objected to 
bis evidence, submitting that when a prisoner 
sends for a constable and makes a statement 
to him it should be put in the depositions. A 
magistrate himself cannot take any state- 
ment of a prisoner without first administer- 
ing to him the caution provided for such 
occasions, and after that, the prisoner having 
been clearly given to understand that he has 
nothing to hope from any promise, any state- 
ment which he makes is to be taken down in 
writing, and it then becomes proper evidence. 
The protection which the law throws over a 
prisoner would be completely useless if a con- 
stable were allowed to go into the dock when 
a man was on his trial and receive a state- 
ment from him. The constable might colour 
it in any way he liked, and give it in evi- 
dence on the trial The prosecution must 
show that there was no inducement held out 
to the prisoner that he should make this 
statement before it could be produced as evi- 
dence. It appeared, however, on further ex- 
amination in chief^ that the police constable 
had caationed the prisoner that any state- 
ment he made might be given in evidence 
against him, and do inducement was offered 
to the prisoner to make the statement It 
was written down but not read over to the 
prisoner. The judge thereupon ruled that 
the statement was admissible. The prisoner 
was found guilty, and sentenced to death. 



An unusual application for an injunction 
was made before the Master of the Bolls in 
Ireland, in Kdsoe v. The Waterjord and Lim-' 
erick Railway Co. The plaintiff, who was both 
an ordinary and a preference shareholder, 
asked for an injunction to restrain payment 
of a dividend to the preference shareholders 
until certain necessary repairs in the rolling 
stock of the company had been effected. He 
represented that the profits of the company 
for the last half-year would only suffice to 
pay a dividend to the preference sharehold- 
ers, and the ordinary shareholders would get 
nothing. He contended that the company's 
capital had deteriorated, inasmuch as they 
had allowed their rolling stock to be dimin- 
ished ; and it ought to be made up before any 
dividend was paid, otherwise the payment of 
a dividend would be a payment out of cap- 
ital The injunction was refused, the Master 
of the Bolls saying that he could not hold, be- 
cause a number of waggons which happen to 
be out of repair required to be put into good 
order and condition, that, therefore, a share- 
holder was entitled to come into the Court of 
Chancery and stop a dividend. 



The recent example in Ireland, of the in- 
crease of a sentence on an appeal by the con- 
vict, was a surprise to us in Canada, and it 
appears that in England serious doubts exist 
as to its legality. The Law Journal (London) 
says : '*The Irish Act of 1857 is substantially 
the same as the English Act of 1879, with 
this important exception, that the Irish Act 
gives, in cases of a civil nature, a right of ap- 
peal to either party ; and the section to be 
interpreted applies to these appeals as well 
as to appeals by convicted persons, although 
in the latter case only the person against 
whom the order is made can appeal The 
section in question provides that the quarter 
sessions or recorder may 'confirm, vary, or 
reverse the order made by the justices.' The 
words 'confirm or reverse' apply to criminal 
as well as civil cases; but the question is ' 
whether, according to the true meaning of the 
section, the word 'vary* does not apply to 
civil cases only, being cases in which either 
party may appeal The practice of Courts of 
Appeal in civil cases is not to vary the judg- 
ment given against the appellant so as to 
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make it still more against him unlesB there 
is a cross appeal. There can be no cross ap- 
peal in a criminal case under the section in 
qaestion, and it would be straining of the 
word *vary' to apply it to the increase of a 
sentence against the insufficiency of which 
the Crown could not appeal, when it is fully 
satisfied by confining it to civil cases. The 
word used in the English Act in the place of 
'vary' is 'modify/ which plainly gives no 
power to increase the sentence, and the word 
'vary' in the English and Irish Act is a word 
borrowed from the Court of Chancery, and 
applicable only to civil cases where both 
sides have a right of appeal, and ought not 
to be allowed, by its introduction into an Act 
dealing with civil and criminal cases, to alter 
a deeply rooted principle of the law that an 
appeal, or more properly error brought, must 
go to the whole of the record^ which must be 
either confirmed or quashed simplicUer." 



COUR SUPilRIEURE. 

Frasbrvillb, 25 avril 1888. 

Coram Cimon, J. 

Dumas v. Cot6. 

Acte notarii—Date Scrite en chiffres, 

JvqA ; — Qu^vn acte notarii pasai le 10 jwllei 
1867 est authentique, bien que aa date soU 
icrite en chiffrea^ en t6te de Vacte setUement, 
mr une seule ligne qu'elle ne couvre pas en 
entieVy mais dans la partie de la page oH 
racte peat commencer d t^^crire et nan dans 
la partie riservie pour la marges le nom du 
mois itant cependant icrit au long, 

Le demandeur reclame du d6fendeur la 
somme de $102.15, capital d'une obligation 
en forme authentique portant hypoth^que 
sp^ciale, que le d^fendeur lui aurait con- 
sentie le 10 Janvier 1867, devant Mtre. Heath, 
notaiie. Cet acte d'obiigation a €t^ enre- 
gistr^ le m^me jour au bureau d'enregistre- 
ment, et la copie produite, qui porte un cer- 
tificat de cet enregistrement, est certifi^e par 
le protonotaire, d^positaire des minutes du 
notaire Heath, d^c^d^ depuis la confection 
de cet acte. Le d^endeur plaido la nullity 
de cet acte d'obligation comme authentique, 
vu que sa date y est icrite en chiffres seule- 



ment A fa t^te de Facte. Si cet acte est nal, 
comme authentique, aJora il n'y a aQCone 
preuve de I'obhgation du defendeur, va que 
r^rit original n'estpas produit^ et, de plus, 
si Tacte ne vaut que comme to'it sons seing 
priv6, le defendeur pretend que robligation 
on promesse de payer est prescrite. 

Cimon, J., en pn>non9ant le jugement^ s'est 
exprim^, sur cette partie de la cause, oomme 
suit :— 

On a cet acte d'obligation pass^ devant 
le notaire Heath. II est rev^ta de toates I^ 
formality requises A sa date pour etrenn 
acto notarii, authentique. II a 6t^ fait» avant 
les lois actuelles du notariat, sous I'empire 
de Tart 1208 du C. C, tel qu'il ezistait origi- 
nairement, et se lisait comme suit: "Un 
" acte notarii re^u devant nn notaire est aii- 
** thentique, s'il est sign^ par toutes les par- 
" ties. Si les parties ou Pune d'elles est in- 
" capable de signer, il est n^cessaire, pour 
" que Tacte soit authentique, qu'il soit re^ 
" par un notaire en la presence actuelle d*iin 
" autre notaire, ou d'nn t6moin qui y signe.^" 
Le d^endeur, ayant declaim au notaire ne 
savoir ni 6crire, ni signer, cet acte d'obliga- 
tion a ^t^ reyu en la presence actuelle d'nn 
t^moin qui y est d4sign^ et a sign^. L'art. 
1208 ne dit pas que Tacte doit ^tre dat6, tan- 
dis que Tart. 844, conoemant le testament 
authentique, dit: "Le testament authanti- 
" que doit ^tre fait en minnta.... La date et 
*' le lieu doivent dtre mentionn^ dans le tes- 
" taraent" Est-oe que cela voudrait dire 
que la date n'est pas leqnise dans lea aotres 
actes notaries f 

De ce que I'art 1208 ne s'explique pas da- 
vantage sur les formality extrinsdques de 
Tacte notarii, il ne s*en suit pas qu'il n'y a 
pas d'autres formality, mais le Code CSvil, 
par son silence, s'en est tenn i oe snjet aox 
vieilles lois alors encore ep force. 

Le seul d^faut que le defendeur reproehe k 
cet acte d'obligation, c'est que la date est 
icrite en chiffres, A la tdte de Tacte, senle 
sur une ligne, comme suit : "10 Janvier 1867 f 
elle n'est pas dans la marge, mais dans la 
partie de la page oil pent se commencer 
I'acte. On lit au Diet du notariat de Bolland 
de Villargues, va date. No. 27 : ** H semble 
" naturel que la date d*un acte soit plac6e k 
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** la fin, plat6t qn'aa commencement, paisque 
'' ce n'est qa'aa moment des signatures qu'il 
" aoqniert sa perfection. Quoiqu^il en soil, 
** cette date peut aiusi itre placie au commence' 
*• ment de Vacte el cela arrive 80uvenl." 

Mais elle ne doit pas etre en ehiffres, dit 
le d^endeur. Examinons les anciennes lois. 
II y a I'ordonnanoe de Blois de 1579 H ce 
snjet, dont Tart 167 disait : "Seront tenas, nos 
" notaireSy d^larer la maison oiH lenrs con- 
" trats seiont pass^ etpareUUmenl le temps de 
" detant ou d^aprls nddi qu^iie avront 6tifaitsJ* 
Puis les r^les sur lea formes extrins^ques 
des actes ont 6t^ formula par Tarret de 
r^lement du 4 septembre 1685 renda par le 
parlement de Paris centre un notaire da 
Baillage de Noyou. Les dispositions de cet 
arr^t ^taient pour tons les notaires en 
g^n^ral. Le voici : 

''La Coar.... enjoint A I'appelant- . • . 
" et & tons les antres notaires de baillage de 
" Noyou, de se conformer au style des no- 
^* taires de Paris..... Enjoint k Pappelant d'^ 
" crire les minutes des actes qu'il recevra 
*' d*une 4criture ais^e k lire et de mettre les 
" noms propres et les sommes d'nn plus gros 
** caract5re que le reste de Tacte ; lui fait d^ 
" fenee d'user d'aucune abr^viation, surtoiU d 
*' Vigard des sommes et des noms propres: ordonne < 
** qu'il sera tenu de laisser deux doigts de 
*' maiige sur toutes lee pages de ses minutes 
'* pour y ajout» r commod^ment les apostilles 
" qu'il conviendra y mettre- Lui fait defense 
" de faire aucunes apostilles dans les minutes, 
*' comme auasi de raturer, soit des lignes en- 
" litres ou des mots, que la radiation ou 
*' apostille ne soient approuvdes H la marge, 
** et I'approbation signee et paraph^ dans 
'* I'instant des parties, des t^moins et du no- 
" taire, le tout d peine de nnllUi des actes^ des 
" dommages et intSritSf et de cent livres d^a^ 
" m^Tuie, ordonne que les ratures seront faites 
" par une barre et trait de plume simple, 
" passant sur les mots, afin de pouvoir comp- 
'* ter et distinguer facilement la quantity des 
'* mots ray^B, d peine d^amende arbitraire. Lui 
" fait d^ense d'ajouter quoi que ce soit 4 la 
" fin des actes qui seront par lui passes, si ce 
" n'est & Finstant de la passation, et qu'en le 
" faisant dans le m^me instant approuver et 
" paragrapber par les parties et t^moins, et 
" par lui, noUure, et & condition que ce qui 



" sera ajout^, n'entrera point dans la signa- 
" ture des parties* des t^moins et notaire, d 
** peine de nuUitS des actes, dommages et intSrSts 
** des parties, et de cent livres d^ amende. Lui fait 
" defense sur les mSmes peines, de laisser en 
'* blanc, dans quelqu'acte que ce soit> le nom 
" des parties et des t^moins, et de passer au- 
" cun acte que les t^moins ne soient pr6- 
*' sents, mr les mSmes peines, comme aussi de 
" signer aucun acte qui ne soit, auparavant, 
" sign^ des parties et des t^moins. Lui en- 
" joint de faire signer, taut les parties que les 
" t^moins, k I'instant de la passation des 
** actes, ou d'expliquersi les parties ne savent 
" point signer, ou s'ils savent signer, et nom- 
*' mer la cause pour laquelle ils n'auront pu 
" signer. Lui enjoint d'ins^r dans tous les 
** actes les dates des annSes, dujour et du mois, 
" ^ils oni itipass6s devant ou aprls midi; si les 
" parties ne savent signer, et qu'ilsfassent des 
" marques, et il en sera fait mention par le 
** notaire en presence des t^moins instrumen- 
" taires, lorsque Tune des parties ne saura 
" ou ne pourra signer. Entre oeux qui seront 
'' appel^ pour ^tre presents dans Tacte, 11 y 
** en aura au moins un qui sache si}.'ner, qui 
** signe actuellement, d peine de nviliti, dom^ 
" mages et inttrHs des parties, etcent livres d'a' 
*' mende, Lui fait defense de faire signer au- 
" cun acte aux parties ou t^ moins, sans leur 
" en avoir fait lecture, d peine de cent livres 

" d'amende " 

Les chiffres ont leur caractdre, leur 6criture 
propie ; ils ne eont pas, k vrai dire, des abr^- 
viations. Cependant cet arr^t de rdglement, 
dans la defense des abr6viations, comprend 
r^criture des sommes en chiffres aussi bien que 
les abr^viations v^ritables. Mais il faut bien 
remarquerces expressions: ** lui fait d^ense 
** d*u8er d^abrhnations, surtoxjt a Vigard des 

** sommes et des noms propres..,," Surtout 

n'est-ce pas llmiter la defense ? Et remar- 
quons de plus que cet arrdt de r^lement 
present Pobservation de certaines formalit^s 
d peine de nuUitS, de dommages et d^amende ; 
d*autres formalit^s, k peine seulement d'a- 
mende, et d'autres formalit^s, dont Tinobser- 
vation n'entraine ni nullity, ni dommages, ni 
amende. Et quand il enjoint d*ins6rer dans 
les actes la date de Tann^, du mois et dujour 
od il a ^te pass^, il ne parait pas I'ordonner 
d peine de nvUiti, pas plus qu'il n'a d6clar6 
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que les abrSviations qa*il prehibe eniraineront 
la nvUiti de rode. * 

Ferri^re, parlant de cet avis de r^glement, 
dit: "La Coar defend les abrSviations des 
" Bommes, c'est-A-diro* de les Scrire en chifl^, 
*' pour Sviter qn'on ne les falsifie aisSment et 
** ordonne la m§me chose A regard des noms 
** propres. Gharondas, liy. 3, chap. 1, des 
" Pandectes, rapporte an arret de parlement 



* Ferri^re, Parfaii Motaire, p. 56 ; *' A regard des 
" chiffres, qaoiqne rintelligenoe en Boit facile, I'usaoi 
** enett entiirement riprouvi aux contraia et cntx teata- 
'^ffxnto, il cause des oons^aences qai poarraient en 
** proTonir." P. 62 : " Nous remarqueroDS seulement 
'* qu'un aote pardevant notaire ne pent 6tre oonsid^r^ 
**que oomme une Venture priv^e, lorsque la date dn 
*' jeur oil il a 6U paoBi y manqua ; ce qui n'a pas lieu 
" lonqu'on a omis d'y ezprimer si o'est avant on aprds 
" midi ; oar pour lore Tacte n'en est pas moins authen- 
" tique, et oette omission ne pent porter auzor^anoters 
" aucun prejudice* que par rapport k rant^riorit^ d'by- 
" pothdque qui pourrait 6tre acoord^e 4 nn autre cr^ 
" anoier dont le titre marquerait avoir ^t^ passd avant 
" midi. Vn ade eependant tu §erait pat nulpttr di/atU 
" de date, tdon tout tee docteure, dont Brodeau fait une 
" loDgue Enumeration sur la lettre M, Sommaire 10, 
"No.6deM.Louet." 

QuyoU Repertoire, vo. date : " Maie la date e»t-eUe 
** eUau lea cotUrats uneformaliti de riffueur eomme dana 
'* Ua teatamentaf Belordeau, Kioard et de Ferri^re 
*' pensent que des aotes devant notaires ne produi- 
" raient auoun eifet pour oeuz en favour de qui ils 
" auraient 6t4 passes s'iis n'6taient dates. On alldgue 
" pour raison qu'un acte sans date est presume avoir 
** 6t6 fait precipitamment, sans deliberation, ou par 
** violence. De Ferri^re, qui fait cette observation, 
*' ne laisse pu d'ajouter que cette omiaaion de date ne 
" pourrait (tre oppoaie que par un tiera, et qu'elle n*tm- 
" picheraUpaa quale eontrat n'etUaon exicution eontre 
** celut qui Vaurait paaai ; mais il est plus simple do 
" dire aveo I'auteur de la science parfaite des notaires, 
" qu'un acte de Tesp^ce dont il s'agit, n'aurait aucune 
" autbenticite, et eependant qu'il faudrait le oonsi- 
" derer comme eoriture privee, surtout s'il n'y avait 
** aucun soupfon de fraude ou de violence." 

Ouyot, Repert., vo. Notaire : " Uordonnance de Blois 
*' veut que la date des actes re^us par les notaires, 
" contienne Tannee, le mois, et le jour, et qu'il y soit 
*' memo fait mention si c'est avant ou aprds midi; mais 
** ceci n'est n 'cessaire que dona ha actea obligatoirea, h 
*' cauae de Vhypoth^qtbe qui en riatUte,.. L'art ISde la 
" declaration du 14 juillet 1699, porte que les notaires 
" ne pourront signer, ni faire signer aucun acte par 
" les parties, que la date n^en aoit remplie, ^ peine de 
** 20O Iva, d' amende, et d*itre proeidi extraordinaire- 
" ment corUre eux, eomme pour crime de/aux." 

Sous Tanoien droit, oomme les actes autbentiques 
portaient hypotb^ue, alors la date de leur confection 
etait essentielle k regard des tiers pour etablir la pri- 
orite del'aote, et, partant, de I'bypotb^ue ; mais avec 
notre systdme d'enregistrement, o'est different.— E. 0. 



" du 19 Janvier 1585t qui declare nols leskp 
" faits dans un testament pasB^ panmcDre 
*' qui avait ^rit par des chif&es les sommes 
" l^gu^es.'' Mais on ne tiouve nalle part due 
Ferridre,que Pacte serait oul comme aathefi- 
tique, si la^ate ^tait ^rite en chiffres avec le 
nom du mois au long. 

Pour les 9omfneSf oela tient de la oonveih 
tion, de la volont^ des parties, et, natarel]e> 
ment, oette convention doit dtre inaMs due 
Tacte de manidre A ne pouvoir dtre alt^r^e 
ais^ment; taudis que pour la date deTacte 
— qui se constate par le notaire, qui est isd^ 
pendante de la volont^ des p&rtie8,~^B6 rii- 
sons pour I'^rire au long sont moina impe 
rieuses. Supposoos que, contrairement ass 
prescriptions de Tarr^ le notaire n'aonui 
pas 4crit les noms propres et les aommeg 
d'un plus gros caract^re que le reste deraet& 
ou qu'il n'aurait laiss^ que deux dcugts de 
marge au lieu de trois, jesuis bien oonvainffi 
que I'acte n'aurait pas, pour oela, M am 
oomme acte authentique; et Facte n'anrftit 
pas 6t6 nul, non plus, comme acte autbeo- 
tique, quand bien mdme la date aurait etc 
^rite en chiffre§. Ferris nous dit ''qu'il est 
" pourtant vrai que quand le contrat e& 
** pass^ I'aprte-midi, il est inutile de le dire, 
'** paroe que, quand il n'est pas dit avaat- 
" midi, il est constant qu'il est r^pnl^ pas^ 
^ apr^-midi, et ne va qu'apr^ celui oCt il est 
*' dit passe avant-midL" 

On a toujours distingu^ les formalites qui 
tiennent k I'essence mSme de Pacte et soot 
prescritee d peine de nvlliii^ et elks doiveot 
etre rigoureusement observ^es, autreme&t 
I'acte est nul ; et celles qui ne tiennent pas I 
I'essence de I'acte et ne sont pas prescrites i 
peine de nullity,— et alors elles sont plut^t 
suggestives et pour la r^gularit^ et Panifi>i^ 
mit6 des actes, ou pour pr^venir des abos ec 
assurer davantage leur authenticity Cel^ 
ci peuvent bien exposer 4 1'amende on IL oik^ 
peine disciplinaire, le notaire qui ne ks ob- 
serve pas, mais les parties ne peuvent soof- 
frir de la negligence de ce notaire, en pareii 
cas. 

£n France, sous la premiere r6piibliqi2£, 
en 1803, on a reorganise le notariat par la h- 
du 25 Vend. — 6 Germ., an 11. Fkf?ard^ le r^ 
porteur de cette loi| s'est exprim6, sur lee 
formalites des actes, oomme suit: "H eet da 
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** devoir du l^gifilatenr de tracer auz notaires 
** leB obligations qu'ils ont & remplir pour 
" donner i leurs actes la forme authentique 
** et le caract&re de I'antorii^ pubUqne. Une 
" partie anssi essentielle qui influe souvent 
*' sur la validity de I'acte, ne pouvait pas en- 
'* trer dans nn r^glement Xa hi mule petU 
^^prononcer des nvUUis; & elle seule appar- 
** tient aossi le droit de prononoer udb amen- 
" de.^.. Cest pour remplir ce double objet 
" que le projet ^tablit.... enfin Us formes ex- 
** trinsiqvLti des actes." Et il ajoute : ** A V^- 
" gard des formes prescrites pour la redaction 
" des actes, elles sont d^jA consign^s dans 
" defi loia anciennes et modernes ; maie on 
" ne peutqu'applaudir aux pr^cautiona prises 
*' pour Hmplifier et rappeUr dans une seule 
" lot des disposUUms iparses dans une fotde 
** d^autres^^/* Or, cette loi, que Favard disait 
r^umer les lois ant^rieures, A Tart 13, d^ 
cr^tait: ''Lesactesde notaires f-eront dents 
" en un seul et mdme contexte, lisiblement, 
** sans abrSmation, blane, lacune ni intervalle ; 
" ils contiendront les nonis, pr^oms, quality 
" et demeures des parties ainsi que des t^ 
<* moins..... ; ils dnonoeront bn toutes LBrrrKBB 
** les sommes et dates, les procurations des con- 
*' tractants serout annezdes A la minute, qui 
*' fera mention que la lecture de I'acte a ^ti 
" faitc aox parties: leiotU d peine de 100 /r. 
** d^amende conlre le notaire contravenanC* Eh 
bien, Holland deVillargues, Diet , vo. Date, No. 
24, dit au sujet de cette loi : " La date doit' 
'' etre en toutes letties dans les actes notari^ 
'* k peine de 20 frs. d'amende...^ No. 25. I>'ot^ 
" il suit, conHnue't-il, que si la date itail appo$ie 
" en ck^es elle n'entrainerait pas la nuUiti de 
" PacU.'' 

Dalloz, Rupert, ya date, No. 13 : " La date 
"des actes notarifo doit dtre exprimde en 
" toutes lettres, d peine de 20 francs d'amende 
•* (L. 28, Vend. an. 11, art 13, et 16 juin 1824, 
'* art. 27), maisles dates hiondes en chiffres ne 
** sont pas nvUes eomme les mots surchargisJ* 

Les vieilles lois fran^aises ont dt6 les n6tres. 
Cependant il y en a eu une faite sp^ialement 
pour les notaires de la Nouvelle-Franca Cest 
une ddclaration du roi Louis XV, donnde & 
VerpaiUes le6 mai 1633, intitulde : D6daration 
concemant Us actes de notaires en Canada, en- 
registrde au Conseil Supdrienr. Vide 1, Edits 
et Ord., p. 530. Le roi commence par dire : 



''Nous avons 6td inform^ que, paruti les 
** notaires ^tablis dans notre colonie de la 
** Nouvella-France, il y en a qui sont dans 
^ Vusage de se contenter de faire mention 
'' dans les actes qu'ils regoivent, de 
** la declaration que les parties et t^moins 
** font de ne eavoir signer, se croy ant dispenses 
" de faire pareillement mention de la signa- 
" ture des dites parties et t^moins, quoique 
" cette mention soit expresseraent requise 
** par Tart. 84 de Pordonnance d'Orl^ans de 
*' 1560 et Tart 166 de oelle de Blois de 1679, 
" & peine de nvUitS et d^amende arbitraire ; que 
" d'autres aussi negligent de faire mention, 
" dans les dits actes, que la lecture en a ^16 

" faite aux parties et aux t^moins et quMl 

" s'en trouve qui portent leur negligence jus- 
'< qu'H omettre de signer les minutes des 

" actes qu'ils resolvent " Et le roi ordonne 

comme suit : 

^ Art 1. Les notaires ^tablis dans P^tendne 
" de notre colonie de la Nouvelle-France 
" seront tonus de faire mention dans les actes 
" qu'ils recevront, tant de la signature des 
" parties et t^moins qui anront effectivement 
" eigne, quQ de la declaration que les dites 
" parties ou te moins feront de ne savoir si- 
" gner, de ce enquis, etcedL petne de 20 livres 
** d^ amende et Vinterdiction pendant six mois»^. 

''Art 2. Seront tentu les dits notaires, sous 
" les mSmes peines, d'ex primer les noms, 
" qualit^s et demeures des parties eontrac- 
" tantes et des t^moins sans laif^ser aucun 
" blanc, comme aussi de declarer si les acles 
" ont ete passes avant ou apr^ midi, et d'in- 
" s^rer les dates de Tann^e, du jour et du 
*' mois> et pareillement d'user d'aucune abr^- 
*' viation, surtout pour les sommes et noms pro- 
**pres, et d'^crire les dites sommes et lks 
" DATBB tout au long et non en chiffres." Remar- 
quons rintention du roi : " sous les mimes 
peines,** cVst-i-dire Tamende et Tinterdiction 
du notaire; mais le roi ne dit pas ici sous 
PEiNB de nulliti de Vacte. 

Puis est venu la cession de la colonie A 
rAngleterre. Or par I'ord. 26 Geo. Ill, c. 4, 
sec 4, il est d^ciete: "Et qu'il est par les 
" pr^sentes rigoureusement ordonn^ & tons 
" et chacun notaire de se conformer aux an^ 
" ciennes lois de cette province, concemant les 
" actes k passer devant eux ou aucun d'eux 
" comme notaires publics, par lesguelUs 2a tn- 
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" liditS de leur$ actes aera conddhie et jugieJ* 
Ensuite, vient la sec. 8 de 13-14 Vict, ch. 39, 
reproduite 4 la section 13 da ch. 73, S. R. B. 
C, qni impose line p^nalit^ contie le notaire 
(et autorise m^me sa suspension) qni est "con- 
" vaincu d'avoir passd un acte ou contratsans 
" y marqaer le No., ou sans y ^noooer Pann^, 
** le jour et le lieu oil il est pass^, — on qui n^ 
'* gHge d'6noncer les nome, pr^noms, qualitds 
"et demeures des parties et des t^moins, 
" au qui se serl dPabrhiations non permises par 
** les loist <m qui nSglige d'icrire en Umtes Uttre* 
'* Ub sommes et lea datest de lire Parte auz par- 
'' ties et d'en faire mention, ainsi que de leur 
" signature,' ou de leur declaration qu'elles 
'' ne savent ou peuvent signer ou pour quelle 
" cause} ou de faire parapher ou approuver 
" les renvois et apostilles, ou de constater le 
'^ nombre de mots ray^ ainsi que les ren- 
'' vols, ou qui fait des eurcbanices et interli- 
" gnes ou additions dans le corps de Tacte, 
" ou y laime des blancs, intervalles ou lacu- 
" nes Don remplies, ou qui manque ou con- 
" trevient aux autres formalit^s prescrites 
" par les lois pour les actes notaries, ou qui 
" neglige de tenir ses minutes, repertoire et 
** index en bon ordre et dans un bon etat de 
" conservation, ou qui passe un acte dans 
" lequel uoe personne interdlte est partie 
" sans Tassistance de son curateur ou conseil, 
** loreque Tinterdiction a ^t^ ddment noti- 
** fi^J' Cette sec. 13 du ch. 73, S. R. B. C, 
ne prescrit aucune de ces formalit^s, pas plus 
que ne le faisaient les arts. 1 et 2 de la decla- 
ration da roi du 6 mai 1633 ; elles etaient 
ordonnees par des lois anterieures, et cette 
sec. 13— comme les arts. 1 et 2 de la declara- 
tion du roi, — ne fait quMmposer une sanction 
& ces lois anterieures, sanction, non au detri- 
ment des parties & Tacte, maU contre le no- 
taire. EUe impose une peine au notaire ne- 
gligent, mais ne decrdte pas la nullite de I'acte 
comme authentique : Facte ne sera nul qu'en 
autant que les lois anterieures auraient or- 
donnees ces formalites & peine de nullite de 
I'acte ou qu*en autant que ces formalites sont 
de Tesseuce meme de Facte pour etre authen- 
tique. 

Je ne trouve aucune loi qni prescrive que la 
date d'un acte authentique devra etre ecrite 
tout au long, et non en chiffres, d^peine de nul- 
liU, ou qui le prescrive en tennes tels que son 



inobservation par le notaire rende I'acte nul ; 
je ne vois pas que 9a soit de Teflsenoe de 
Facte qu'elle soit ecrite au long. Je vois oe- 
pendant des inconvenients & recrire en chif- 
fres, aussi est-il ordonne au notaire de I'teire 
au long ; il y a une amende et des peines di«- 
ciplinaires contre le notaire asaes negligent 
pour recrire en chiffres, et voilA tout Comme 
laconstatation de cette date n'est que I'oeavre 
du notaire, et uon de la convention des par- 
ties, celles-ci ne peuvent souffrir de la negli- 
gence du notaire. 

Cette date, ''10 Janvier 1867,'' n'eat pas 
dans la partie de I'acte qui sert de marge. D 
est vrai qu'elle est senle en tete de Facte, oe 
qui laisse des blancs, vu qu'elle ne prend pas 
toute une ligne. Mais elle forme seule une 
phrase; elle conf^titue aussi une partie di9> 
tincte de Facte. Dalloz, Repert., yo. Oblige 
Na 3413, dit: ''L'obUgaUon de r^diger les 
" actes en un senl et meme contexte n'em- 
" peche pas Fusage des alin^as pour disUn- 
" guer les di verses clauses ou partie$ d'on 
'* acte." Au Na 3426 : " La defense de laflser 
" des blancs, n'entralne pas celle d'etablir 
" des alineas." 

Je conclus que par la loi en existence le 10 
juillet 1867, date de Facte, il ne pent etre 
considere non authentique paroe que la date 
y est ecrite en chiffres, le nom du mois etant 
cependant ecrit au long. L'acte contient 
toutes les garanties d'authenticite. II porte 
*son numero d'ordre* ecrit tout an long dans 
le corps de Facte; s'il y avait fraude on qnel- 
que chose de louche, il aurait ete facile au 
defendeur de le demontrer en faiaant voir 
que ce numero d'ordre et la date de I'acte 
ne correspondent pas avec le nnmero imme- 
diatement anterieur et le numero immedia- 
tement posterieur. II n'y a pas Fombre d'on 
soup^on au dossier contre I'authenticite de 
cet acte, qui a ete enregistre an bureau d'en- 
reeistrement le jour meme od il a ete pass^ 

La legislature de Quebec a> en 1883. adopte 
un code du notarial, mais je n'ai pas k 1 exami- 
ner pour la decision de cette cause. * 

, * Code du notariat, statut de Qa<^beo de 1883 {» 

Vict., ch. 32), sect, 40: »•'>*' II font ^naDoer enUmies 
Icttre*. les eommefl, le8 datxs, et let numfjtm qui 
pont autres qu'ane simDle indicatton ou rdf^reoee 
non absolumcnt ceBentielle." • 
Sect. 41 : " L'aot* notarid doit ^nonoer.... le liea oh 
1 acte est re^a, le nam^ro de la minute, la dat» d* 

* Vaete " 

La section 231 impose une ptealit^ de$15 oontiele 

notaire qui se rend oonpable d'infraetion aux sects. 

40et41. 



THE LEGAL NEWS. 



159 



L'acie d'obligation 6tant authentiqae et 
valide comme tel, le d^fendenr doit done en 
payer le montant^ moins les int^rdts pres- 
ents. 

D. 0. Dumasy poar le demandeur. 

PauHol & PoiUioi, ponr le d^fendear. 



SUPERIOR COURT'-MONTREAL* 

LooaiewTi et Locataires— Exception didinatoite 
— JwidietMmr-Bixceptum d la forme. 

Juoi :— Qne dans le cas oil une saisie-gagerie 
en expnlsion 4man6e de la Cour Sap6rieure, 
sous TActe des Locateurs et Locatalres, son- 
l^ve des qaestions et fait voir nn droit d'action 
qui ne tombent pas sous Papplication de ce 
dit Acte, 11 n'y a pas lieu A une exception d6- 
clinatoire ; la Cour Sop^eure ayant toujours 
juridiction, le d^endeur doit plaider par ex- 
ception A la forme. — Codieux y. Porlier, Mar 
thieu, J., 27 d6c. 1887. 



IniethculOTy Judgment ^FUa dismissed on 
antwer^n^law — Potugr to revise interlocur 
tory at final judgment 

Held:— That an interlocutory jadgroent 
dismissing a plea on an answer-in-law cannot 
be revised by the Court by the final jadg- 
ment, the only remedy being an appeal , and 
therefore proof of such plea cannot be ad- 
mitted when the case is being tried on an in- 
scription for proof and final hearing. — Kelly 
V. Warren, Tait, J., Oct 31, 1887. 

Suretyskip—ErtincHon of, by act of creditor— 
C C, 1969— JmputoMon of payments—C, C, 
1161. 

The plaintiffs, who were collocated by pri- 
vilege (nnder G.C.P. 606) for the c^gts of a stnt 
in the Superior Court, desisted from the 
greater part of the collocation in their favor, 
and the money was then distributed aumarc 
la litre among the creditors. The plaintifiis 
afterwards instituted suits against the defen- 
dant's sureties in a{^)eal for the costs in both 
Courts, the judgment having been confirmed 
in appeal 

Held :— 1. That as the effect of the desistr 
ment, made without notice to the sureties, 

* To appew in Montnal Law Roports, 8 3. C. 



was that the sureties could no longer be sub- 
rogated in the rights of the plaintifis for the 
amount collocated by privilege, the surety- 
ship was extinguished to the extent of the 
amount for which the plaintiffs had filed a 
retraait (C.G 1969). 

2. That a sum of $316 paid by the sureties, 
for which the plaintiff gave a receipt with- 
out making any special imputation of pay- 
ment, should be imputed on account of the 
costs in the Court of Queen's Bench, that 
being the debt which the defendant had the 
greatest interest in paying. (C.C 1 161 ).'~Mac 
master et al v. Hannah, Tait, J., Dec. 20, 1887. 



Malicious criminal prosecution— Probable cause 
— Partner obtaining money by false repre- 
sentations in name of firm for his otm 
purpose. 

The plaintiff, who was in partnership with 
the defendant, obtained a loan of one hun- 
dred dollars from K, for which he gave the 
bon of the firm, pretending that the money 
was required to meet a note of the firm, and 
that his partner was out of town, which state- 
ments were both untrue, the money being 
obtained for his private use and his partner 
being then in town. R deposed to these facts 
before the police magistrote. 

Held :— In an action of damag»« for mali- 
cious criminal prosecution, that the defen- 
dant had reasonable and probable cause for 
having the plaintiff arrested on the charge of 
obtaining money by false pretences. — Cloran 
V. McOrory, Tait, J., Oct 31, 1887. 



RECENT ONTARIO DECISIONS. 
Oriminal law— Forgery— Corroboration. 

The prisoner was a fhmiture dealer on 
Yonge Street, Toronto. Euphemia Fenwick, 
in 1884, purchased goods from him to the 
value of $63,— not paid. 

This prisoner discounted in the Central 
Bank a note for $136, dated 1st August, 1887, 
and purporting to be signed by Mrs. Fenwick. 
This note was alleged to be a forgery, and the 
prisoner was tried for such forgery at the To- 
ronto sittings of the High Court of Justice 
(criminal side), before Street, J., and a jury. 

Mrs. Fenwick denied making the note, and 
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her denial was corroborated by the evidence 
of her son, who swore he knew her rignatui©. 
An agreement containing an authority to 
Bamo to sign Mrs. Fenwick's name to notes, 
and purporting to be signed by her, was then 
put into the son's hands, and he stated his be- 
lief that the signature to it was that of his 
mother : she was recalled, and denied having 
signed the agreement 

Stbhet, J.— The agreement, if genuine, con- 
tained a power of attorney under which the 
prisoner might lawfully sign Mrs. Fenwick's 
name to promissory notes, and if he wrote 
her name under tlie authority of the power 
so given, he could not be convicted of forgery. 
Mrs. Fenwick denied signing both the note 
and the agreement; her denial of her signa^ 
ture to the note was corroborated : but her 
denial of her signature to the agreement was 
not. This was a matter upon which corrobo- 
ration is required, and there is, therefore, no 
evidence to go to the jury : see R. S. C. c. 174, 
s. 218. 

The prisoner was accordingly discharged.— 
Regina v. Samo, High Court of Justice, Street, 
J., April 5, 1888. 

Master and servant^ Railuny— Accident^Negli- 
genc€—Workmen*8 Compensation for Injur 
ries Act-Ad V. c 28, «. 3, »-». 5. 
B., the plaintiflTs son, was employed as fire- 
man on a locomotive engine which was in 
charge of a driver named R., B. being under 
his orders. B. was severely scalded by the 
bursting of the boiler of the engine, which re- 
sulted in his death. The accident was appa- 
rently caused by the sudden influx of cold 
water into the boiler, which had been allowed 
to run too low. There was no evidence to 
show to whom the negligence was attribu- 
table ; but it was proved that, though the 
company held the driver responsible as re- 
gards the engine, it was the duty of the fire- 
man, for which he was responsible to the com- 
pany, to attend to the supply of water, which 
was part of his education to fit him for the 
superior position of driver, and that from his 
position he had greater facilities for opening 
the valve than those possessed by the driver ; 
and from a report put in by one of the de- 
fendants' officials it appeared that B. had 
charge of the water at the time of the acci- 



dent In an acticm against the defendants 
for damages under the Workmen's Compen- 
sation for Injuries Act, 49 Y. c 21, a. 3, »-B 5) 
Hdd, that the defendants were not liable.— 
BruntU v. Canadian Poct/ie Bailway Co., Com- 
mon Fleas Division, Feb. 11, 1888. 



INSOLVENT HOTWES. Etc, 
Quebec Official GaweUe, Jfoy 19. 
Oumton Appomitdm 
Rt Pierre Brodenr, nw-mill proprietor, St Hncvea. 
—J. 0. Dion St Hyaeinthe, oaiator, BUy 1& 

Re EUiot.FinUjBon k Co— W. A. GUdwell, Mont- 
real, curator, May 9. 

DividendM. 
Re HoDor< Charlebois, diBtiiot of Ottawa.— Rrrt 
dividend, payable Jane 3, C. Deanarteaa, Montreal, 
oorator. 

Re John Crilly.— First dividend, payable Jane 6, 
Wm. Angns, Montreal, oorator. 

Re InaelLemay. -Second and final dividend, pay- 
able Jane 6, C. Fortin, BeanhamoiB, cantor. 

Re John Street— First and final dividend, payable 
Jane 6, C. Dean arteaa, Montreal, carator. 
AddUiim to NcoHe- 
Notice IB given of an application to permit the Hon. 
H. 0. Joly to add the words " de Lotbini^re " to his 
name, and to that of his children and their descend- 
ants. 



GENERAL NOTES. 



TuTAMBNTABT EccEHTRiciTiis.— Mr. Sidney Preo- 
ton writes : *' A few days since was ohronided the 
case of a hard-hearted ancle who left his nephew n 
fortune on condition that he shoald never indulge in 
his favourito occupation of * reading newapapeis.' 
Many will pity the legatee, but few would refnae 
* landed estate, houses, and money in the fanda,' 
even though fettered by such a selfish condition. An 
American lawyer once made a very thoogfatf al be- 
quest, thus : ' I am informed there is a society cotn- 
posed of young men connected with the public press, 
and, as in early life I was connected with the papezs, 
I have a keen recollection of the toils and tioublei 
that babbled then, and ever will bubble, for the 
toilers of the world in their pottage cauldron, and, 
as I desire to thicken with a little savoury herb tli«ir 
thin broth, in the shape of a legacy, I do hereby be- 
queath to the New York Press Club, of the <^ty of 
New York, $1,000.' A few such ' windfalls ' for oar 
own Newspaper Press Fund would be very aooeptable. 
Palgrave's * House of Commons ' contains a note of n 
very curious bequest It is to the elTect that many 
years ago a large estato was left to Mr. Aigill upon 
condition that he should undertake to pay not one of 
the debts which the owner of the estate had left be- 
hind him. Mr. Asgill was an M.P. He took posses- 
sion of the property, called the creditors together, 
read the will, and told them he woald obey it atriotly. 

He kept his word." 
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A member of the English Chancery bar 
gives notice in the newspapers of change of 
name, in the following manner:— "I, Ernest 
Edwin de Witt, hitherto known as Ernest 
Edwin Witt, of 1 King's Bench Walk, Tem- 
ple, and Swafifham Prior Hall, Cambridge- 
shire, hereby give notice that by a deed poll 
of even date herewith, and intended to be 
forthwith enrolled in the Chancery Division 
of the High Court of Justice, 1 have taken 
the surname of de Witt in lieu of Witt. 
Dated this 3rd day of March, 1888.— Ernest 
Edwin de Witt Witness, Fred. Geo. Hunt, 
Solicitor, 1 Gray's 4nn Square." 



Of Mr. Bradlaugh's bill to amend the law 
of oaths, the Law Journal (London) says : — 
"If the bill had contained the qualification 
that the judge or other person before whom 
the oath is required should be satisfied that 
the witness's objection is conscientious, prob- 
ably the moderate men on both sides would 
have been content Mr. Bradlaugh's ofifer to 
limit the case to an objection on conscien- 
tious grounds is not enough, and it would be 
satisfied by the witness repeating the words, 
which would let in all the mischief. A man 
who would evade kissing the book to prevent 
his evidence from /being on oath would say 
that he had scruples of conscience with the 
same object The objects of the bill ought to 
be the acceptance of the evidence on afiirma- 
tion of persons who conscientiously object to 
an oath without impairing the general use of 
the oath in the courts of law. By the aboli- 
tion of the oath, or its being made optional at 
the caprice of the witness, the Legislature 
would throw away a useful weapon for the 
extraction of truth in the administration of 
justice." 



Dr. Leone Levi, LL.D., a writer of some 
note, died May 7, aged 67. He was born at 
Ancona, June 6, 1821. When a young man 
he left his native town, went to England in 
pursuit of commerce, and was naturalised 



by Act of Parliament in 1847. The diflacul- 
ties he found in the state of the commercial 
law there and in other coimtries determined 
him to the study of the law, and at the age of 
thirty-six he became a student of Lincoln's 
Inn, being called to the bar in 1859. He 
mastered the English language, and devoted 
himself largely to the organising of chambers 
of commerce. The Liverpool Chamber was 
founded in 1849, and similar institutions 
were afterwards established in other com- 
mercial towns. In 1850 he published his 
"Commercial Law of the World," which 
gained him the Swiney prize awarded by the 
Society of Arts for the best essay on inter- 
national law, and in 1852 he was appointed 
to the Chair of Commercial Law in King's 
College, London, a post he filled with great 
efficiency for many years, particularly in 
connection with the evening classes, which 
he was a chief means of establishing in the 
college. In 1854 he published a manual of 
*' Mercantile Law of Great Britain and Ire- 
land." It was Dr. Levi's suggestion of the 
utility of an international commercial code 
that caused the passing of the Acts thirty 
years ago whereby the mercantile laws of the 
United Kingdom were made uniform on 
many points. To him also is due the annual 
publication of judicial statistics for the 
United Kingdom. He was the author of 
''International Commercial Law," published 
in 1863, and of numerous other treatises. In 
the course of his active life Dr. Levi's talents 
came to be fully recognised, and he received 
acknowledgments in the form of gold medals 
at various times from the King of Prussia, 
the Emperor of Austria, and the Emperor of 
the French. Dr. Levi's latest work was a 
treatise on international law, published in 
the present year and dedicated by permission 
to the Queen. 

The Popular Science MontJdy has given in- 
sertion to an article by Mr. Philip Snyder on 
"Forms and Failures of the Law," which 
contains suggestions illustrating the crude- 
ness and ignorance which are sometimes 
apparent in the propositions of would-be re- 
formers of the ad mi nistration of justice. M r. 
Snyder asks : " If judges are really * learned 
in the law,* as they should be, why are law- 
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yeiB needed at all as advocates, pro or eon, in 
the trial of ordinary jury cases? Why not 
make it the business of the judge to examine 
the witnesses and bring out all the facts?*' 
The next suggestion is equally remarkable :— 
"A reform of great value to the State would be 
the education and training of judges at pub- 
lic expense, instead of taking them, as now, 
from among practicing lawyers. We have a 
national military academy and a national 
naval school from which to obtain ofScers for 
the army and navy, though only at long in- 
tervals and in great emergencies is there any 
serious need of them ; but the administration 
of justice, which is an every-day need, is left 
pretty much to chance. . • . The gradations of 
courts, after the system was once inaugu- 
rated, would give the new graduates the 
necessary experience from the lower courts 
up, and would bring into the service a class 
of jjidges who, o^ing nothing to the lawyers, 
would not be influenced by them in any 
schemes for delaying or defeating justice, or 
in allowing them enormous fees because 
great sums were at stall e. These judges 
should take the place of lawyers to a certain 
extent in examining witnesses, so as to draw 
out the whole truth and only the truth, in- 
stead of ODly such parts of it as suit the ex 
parte counselors. As long as the lawyer was 
an aid to the court he might be tolerated and 
encouraged, but when he proved an obstruc- 
tion the mandate of the court should remind 
him of his true work, and keep him in line 
with it" 



CIRCUIT COURT. 

MoNTBBAL, November 7, 1887. 

Before Lobanger, J. 

Tbbmblat 7. Lbblakc. 

Municipal Um— Construction of bridge—Powers 
of Road ing^iector—NoUce, 

Held :— 1. Thaf\ where an act of apportionment 
has not been filed, a« required by M. C, arU 
814, wUhin thirty days after the coming into 
force of the procis-verbal, the ujork can 
only be executed under a resolution or order 
of the council; 



2. That the road inspector is hound to gwe seasi 

day^ notice before convening a public meet- 
ing of those interested, to consider (he pro- 
posed work, 

3. Thai the road inspectjor has no rigJU to diange 

(he mode indicated by the prodts-iferbal in 
which (he work is to be done ; 

4. That (he notices required by law of (he makigig 

and filing of an act of apportionment can- 
not be proved by verbal evidence. 

The defendant by his factum submitted 
the case as follows : — 

Twe d^endeur est poursuivi par le deman- 
deur oar et en vertu d'un acte de repartition 
qui aurait ^t^ fait en 1886. 

II s'agit de la reconstruction d'un pont regi 
par UD procds-verbal don( rhomologation n*a 
pas 6i€ prouv^ quoique le d^fendeur I'ait 
formellement ni^. 

La construction de ce pont constituait un 
ouvrage assez considerable puisqne lea tnr 
vaux ont €t^ vendus au rabais pour la eomme 
de $120. Chose assez strange, le conseil n'a 
pas cm devoir passer aucune resolution pour 
ordonner h Pinspecteur de voirie de faire 
reconstruire ce pont. Les conseillers se sont 
contentes d'en causer avec I'inspecteur de 
voirie et lui dire d'y voir. 

L'inspecteur de voirie a bien le droit de 
surveiller tons les travaux ordonn^s snr les 
chemins (art 376), mais il n'a pas le droit de 
decider par lui-mSme qu*un travail comme 
la construction d'un pont d'une valeur de 
$120, doit etre fait. 

II fait rapport au conseil tons les ansdu 
premier au quinze de juin et octobre de cha- 
que annee, et c'est au conseil & ordonner oe 
qui doit etre fait (art 404). 

On voit meme que dans le cas d'urgence 
(art 405), le maire seul peut autoriser Toa- 
vrage. 

Dans ce cas-ci Tinspecteur semble avoir 
fait reconstruire le pont de son propre gre. 

Le demandeur s'appuie sur I'article 397 
qui Tautorise & faire lui-meme ou faire faire 
des travaux sur les chemins, mais la Ccmr 
remarquera que le oodt de ces travaux ne 
doit pas exceder $5, k I'exception du cas par- 
ticulier oH Tinspecteur a signifle & la partie 
en defaut un avis special Dans le cas acto^ 



THE LEGAL NEWS. 



163 



a part da ooi!lt dee travanx dn d^&ndenr 
excMe t5 et il n*a jamais eu d'avis flp^ial- 
II n'y a rien dans la cause poar faire voir 
qni a d^id^ la reoonstruction de ce pont 

Maintenant, comment Tinspectear a-t-il 
proc^^ ? Le 31 mai, il donne avis aux in- 
t^ress^ d'avoir A s'assembler le ler jain pour 
decider comment serait fait le pont^ soit k la 
corv^ soit en le donnant & daire en par Ten- 
treprenear foumir tons les mat^riaux, du 
moins c'est ce que constate le pr^tendu acts 
de repartition produit au dossier. 

OHk devait se tenir I'assembl^ 7 L'acte de 
repartition ne le constate pas. 

Dans quels termes Tavis a-t-il ete donn^? 
Impossible de le savoir ; il n'en est pas pro- 
doit de copie ni de certificat de publication. 

Qu*e8t-il arrive ? c'est que sans autre avis, 
le mdme jour qu'on s'assemblait pour decider 
comment on ferait I'ouvraKe on a proc6d6 ni 
plus ni moins & la vente de ces ouvrages. 

lyabord nous pr^tendons que Tinspecteur 
n'avait pas le droit A moins d'avoir le eon- 
eentement de tons les int^resses, de decider 
que les travaux seraient fails d'une maniSre 
differente que celle indiqu^ dans le procds- 
verbal; or, en vertu de ce procds-verbal, cha- 
que int^resse avait le droit de foumir les 
materiaux. 

A oette assembiee on a d^cid^. de faire 
foumir les mat^riaux par Pentrepreneur sans 
la majority des int^ress^ pi^sents. II y avait 
des jnt^re8s6s absents et notamment le d^ 
fendeur. 

Maintena^t, 11 est de principe que dans 
une assemble Ton ne doit s'occuper que de 
Tobjet mentionn6 dans I'avis oonvoquant 
oette assembl6e. Cest pour cela que Particle 
216 dit que dans tout avis municipal 11 faut 
indiquer I'objet de I'assembl^ pour laquelle 
I'avis est publie. Or, dans Fassembl^ en 
question on a ddcide de faire les travaux 
d'une manidre differente de oelle indiqu^e 
dans le procds-verbal, et sans autre avis, le 
mSme Jour on a procdde k la vente des tra- 
vaux. 

L'avis etait trop court Voir Particle 238, 
CM. 

L'acte de repartition en vertu duqnel le 
d^fendeor est poursuivi n'a pas force de loi. 
I^abord cet acte de repartition n'a jamais ^te 
ordonne par le conseil ainsi que Pexige Part 



816, C M. II n'y a pas de preuve au dossier 
que I'acte de repartition a 6t6 depose suivant 
la loi en vertu de Part 817. L'affirmation 
de M. Voligny aur oe point ne vaut pas plus 
pour prouver le d^p^t qu'elle ne vaut pour 
prouver Pavis et la publication de Pavis de 
Pinspecteur de voirie. La lei exige plus 
qu'une preuve verbale pour etablir Pexis- 
tenoe des procedures en rapport avec Pacte 
de repartition et la vente des travaux, Cest 
ainsi qu'il a ^te juge dans la cause de Cant" 
well V. Corporation of the County of ChcUeavguay, 
23 L. C. J. p. 263. 

Le deioandeur reclame le montant de la 
repartition comme chose k lui due ; nous sou- 
mettons qu'il n'a aucune action dans le cas 
actuel. II est evident que le demandeur pour- 
suit en vertu de Part 398 qui Ini-meme est 
assujetti & Part 397 ; or, nous avons demontre 
que Pinspecteur de voirie ne pouvait ordon- 
ner la reoonstruction du pont en question en 
vertu de cet article. 

The judgment is as follows :— 

*'LaCour, etc-««. 

''Attendu que le demandeur, inspecteur 
de voirie de la paroisse de Contrecoeur, re- 
clame, 6s-qualite, la proportion due par le 
defendeur dans la tonstruction d'un pont 
etabli par procds-verbal du 2 aodi 1862, la- 
quelle proportion a ete repartie par acte du 
18juinl886; 

" Attendu que le demandeur reclame, en 
outre, te-dite qualite, les 20 pour cent sur le 
montant des travaux autorises par Particle 
401 du C. M. ; 

** Attendu que le defendeur plaide entr'au- 
tres moyens de nuUite, les suivants & Pen- 
oontre du proc^verbal et de la dite reparti- 
tion, savoir: la Defaut d'homologation dn 
proc^-verbal ; 2o. Defaut de repartition de 
Pinspecteur demontrant la necessite de la 
construction du pont en question ; 3a Defaut 
d'autorisation du conseil & faire oette cons- 
truction et d'une resolution & cet effet ; 4o. De- 
faut d'avis de la part de Pinspecteur aux inte- 
reeses prealablement & sa visite sur les lieux 
pour etablir la necessite de cette construc- 
tion ; 5o. Defaut de juridiction de Pinspecteur 
de voirie qui a ordonne la construction du 
pont dans des conditions differentes de celles 
contenues dans le proces-verbal; 6a Nullite 
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de la repartition sur laquelle Taction est 
bas^; 

" Gonsid^rant que le proc^s-verbal ci-dea- 
8U8 cite contient entr'autres dispositions con- 
oemant la construction du pont la suivante, 
savoir : que tous les materiaux ou bois n^- 
cessaires pour sa construction devront etre 
foumis par les interess^s et rend us sur les 
lieux an jour fix6 par Tinspecteur pour les 
recevoir; lesquela mat^riaux devront Stre 
de la proportion et dimension r^gl^es dans 
le plan A ^tre mentioane dans la repartition 
faite par I'lnspecteur ; 

"Considerant quHl appert par la reparti- 
tion sur laquelle Taction est basee, que .cette 
disposition du proc^-verbal a ete ecartee et 
que Ton a precede d'une mani^re differente 
au mode de la construction du dit pont et de 
la contribution des interesses dans cette cons- 
traction; que la position des interesses et 
notamment celle du defendeur est changee 
par cet acte qui constitue un exc^ de pou- 
voir de la part de Tofficier qui etait charge 
de le faire ; 

** Considerant que les travaux k faire pour 
la construction du dit pont ne sont pas du 
ressort de la gestion ordinaire de Tinspec- 
teur de voirie et ne pouvaient etre com- 
mences ou executes que par ordre ou resolu- 
tion du conseil, les travaux n'ayant pas ete 
repartis dans les 30 joui-s de Thomologation 
du proc^verbal (article 814, C M.) ; 

"Considerant que Tinspecteur de voirie 
etait tcnu de donner un avis prealable de 
sept jours avant la fixation de Tassembiee 
des interessest k laquelle la constraction du 
dit pont devait etre prise en consideration, 
ce qu'il n'a pas fait ; 

*' Considerant qu'il n'existe au dossier au- 
cune preuve legale des avis prealables & la 
confection de la dite repartition, et k son 
depot ; que la preuve verbale faite icet egard 
est iliegale ; 

"Considerant que les travaux ordonnes 
par le dit proces-verbal ne sont pas de oeux 
dont le demandeur ^s-quaiite pent recouvrer 
la valeur en son nom, et qu'il n'y a pas lieu 
dans Tesp^ & Tapplication de Tarticle 397 ; 

" Considerant qu'il n'est pas prouve que le 
defendeur ait eu connaiseance de la dite re- 
partition et de la pretendue reunion des in- 
teresses mentionnee dans la declaration et 



n'a pas ete en mesure de se defendre, on de 
s'opposer jl la dite repartition ; 

" Renvoie Taction du demandeur avec de- 
pens." 

F. X. Choquet, for the plaintiff. 

Lacoste, Qlobensky^ BinMlon & Braneau, for 
the defendant 



COUR DE CASSATION. 

Paris, 17 avril 1888. 
La Coupaonib Cbntrale v. La Compagkib 

RiPASATION. 

Assurance — Riasguranoe — Cesiion — Primea-^ 
Bisques. 

JvQti—Que lorsqu^wie campagnie dTassunmce 
riassure m Uoe Vensemble de tatis Us ris' 
ques qtidle a assumis dans un eertain er^ 
droit, elle fait un control de rSassurance et 
et non une cession de ses droits dans lespo^ 
lices de ses assure, de sorte qv^eUe est en 
droit de continuer d en coUecter les primes 
et est responsahle des risques. 

La Cen^roZe-Incendie, dans son affaire de 
reassurance de portefeuille province, s'etait 
dej& pourvue en cassation et avait obtenu, le 
22 decembre 1886, une admission ensalar 
veur contre une decision du tribunal de 
Beaune, concernant une aflGure Philippe. 
Aujonrd*hui elle ajoute & cette premiere ac- 
ceptation, quatre nouvelles admissions oonire 
deux arrets de la Cour d'appel de Boui^ et 
deux jugeroents des tribunaux civile de Touts 
et de Bordeaux. 

Ces quatre deraiers pourvoie de la Gmirolew 
Incendie ont ete admis par la Cour de cas- 
sation qui a conclu, ainsi que nous aliens le 
voir; 

lo. La Centrale c. Merlin freres. — Lotb- 
qu'une Compagnie d'assuranoe reassure en 
bloc un ensemble important de risquee Hone 
autre Compagnie qui a charge de payer lea 
sinistres et de percevoir les primes, elle Dait 
un contrat de reassurance etnon une cession 
de portefeuille. 

On se souvient que dans son contrat» la 
Centrale s'engageait k neplus creer aucune 
agence, tout en conservant le droit d*op6ier 
& Paris pour son portefeuille de la Seine, rex^ 
fermant un bon tiers des affaires departe- 
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mentsles et de T^tranger. Cette clause n'en- 
l^TO nollement & la convention son caractdre 
de reassurance ; et tant que Tassareur n'a 
pas oess^ d'exister, tant qu'il continue A 
offrir & Tassur^ la garantie de solvability sur 
laquelle il compte, ce dernier n'a pas le droit 
de demander la rteiliation de sa police. 

La Conr d*appel de Bourges, dans cette 
affaire, avait admis la r^iliation de la police, 
par ce motif que la Cmtrale avait r^assur^ 
son portefenille & une autre Compagnie qni 
n'avait pas rempli tons see engagements et 
qu'il en r^sultait une diminution volontaire 
des garanties offertes k I'assur^ Mais la 
Conr de cassation a estim6 qu'il y avait dans 
cette interpretation nne fausse application 
de Particle 1184 dn Code civil relatif anx 
conditions r^solutoires du contrat synallag- 
matique. A notre avis, cela est par£aitement 
juste et decoule de la jurisprudence acquise 
jusqu'a ce jour. Puisque la Compagnie qui 
reassure son portefeuille reste seule respon- 
sable et qu'elle conserve intactes ses garan- 
ties, Fassurg n'a pas & s'inqui^ter de la Com- 
pagnie r^aseurante ni des conditions du con- 
trat de reassurance. 

2o. (La Centrales Bodin-Pays).— Dans cette 
affaire, Bodin pr^tendait que, par son traite, 
la Centrale se proposait de faire passer k la 
Riparatian la clientele des assures dans Tin- 
tervalle du 11 avril 1882 aa ler juillet 1888 et 
que, dans ces conditions, *' il avait lieu de 
craindre qu'en pay ant ses primes anx agents 
de la Centrcde devenus ceux de la RiparaHorij 
il ne se trouvAt engage pour I'avenir vis-A- 
vis de cette demiere." 

La Cour d'appel avait approuve cette ma- 
ni^re de voir, mais la Cour de cassation a 
concia que oe jugement meconnaissait le 
voeu des articles 1184, 1134, 1271 et suivants 
du Code civil relativement aux conventions 
et obligations, en mdme temps qu'il violait 
I'article 7 de la loi du 20 avril 1810. 

3o. et 4a (La Centrale c Dessonnier liatour 
et c. Audy.)— Le Tribunal de Bordeaux, dans 
ces deux affaires avait delie les assures de 
I'obligation de payer leurs primes par ce 
motif que la Centrale avait cesse d'exister 
comme Compagnie assurant en province et k 
retranger. 

La Cour de cassation a juge que le juge- 
ment en question violait les articles 1184, 



1134, 1271 et suivants du Code civil et que 
le Tribunal n'avait m^me pas examine si, 
comme le soutenait la Centrale dans ses con- 
clusions, cette Compagnie avait conserve son 
existence reelle, ses garanties, et enfin, si 
elle etait toujours k mSme de remplir ses en- 
gagements 

Le meme tribunal de Bordeaux qui privait 
ainsi la Centrale de ses primes, ne negligeait 
jamais d'accorder aux sinistres les indem- 
nitee de sinistres que pouvait leur devoir la 
Centrale, Et I'on a vu & trois jours d'inter- 
valle ce meme tribunal se prononcer dans ce 
sens: "La Centrale wm» ridame aes primeSf 
nepayezpas, elle n*ex%8te plus. Vuw ridamez 
d la Centrale votre Hnisire, eUe fxms doit, done 
elle ex%9te. 

On voit, par ce qui precMe, que la juris- 
prudence relative k la reassurance de porte- 
feuille se fixe de plus en plus dans le sens 
que nous n'avons cesse de defendre, et que 
plusieurs des jugements ou arrets qu'on 
pourrait nous opposer, sont susceptibles d'etre 
annuies par la Cour de cassation. 

Pour etre impartial, nous devons dire que 
le lendemain de la prise en consideration de 
ces admissions, la Cour de cassation a admis 
le pourvoi d'un arret en sens contraire. Mais 
il faut reconnaltre que les cinq admissions 
anterieures obtenues par la Centrale impo- 
saient au moius une legdre oontre-partie. La 
lutte est done engagee, et nous pensons que 
la victoire n'est pas douteuse et que la Cen- 
trale la remportera. 

Tons les jugements et arrets se resument k 
dire : Que la Compagnie a toujours ete fiddle 
k ses engagements, que son existence legale 
n'a cesse d'etre, que depuis le 11 avril 1882, 
date de la reassurance de son portefeuille k 
la Riparation, elle a continue k fonctionner, 
faisant face aux obligations qui lui incoin- 
baient, et payant les sinistres de province 
survenus depuis cette epoque, tant pour elle 
que pour ses reassureurs defaillants, que ces 
sommes s'e Invent k environ 2 millions 600,000 
francs, que dds lors, ces points de droit etant 
etablis, ce sera facile k la Cour supreme de 
se rendre compte que la Centrale, n'ayant 
pas manque k ses engagements, ses assures 
du portefeuille reassure ne sont pas deiies, 
et ^u'il y a lieu de confirmer la doctrine et 
la jurisprudence affirmant le bon droit de la 
Centrale,^** L'assurance Modeme» p. 88." 
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LORD COLERIDGE ON THE LAWS OF 
PROPERTY. 
The following is part of an address by Lord 
Chief Justice Coleridge :— It seems an elemen- 
tary proposition that a free people can deal 
as it thinks fit with its common stock, and 
can prescribe to its citizens rules for its en- 
joyment, alienation and transmission. Yet, 
in practice this seems to be anything but ad- 
mitted. There are estates in these Islands 
of more than a million acres. These Islands 
are not very large. It is plainly conceivable 
that estates might grow to fifteen million acres 
or to more. Further, it is quite reasonably 
possible that the growth of a vast emporium 
of commerce might be checked, or even a 
whole trade lost to the country by the simple 
will of one, or it may be more than one, great 
land-owner. Sweden is a country, speaking 
comparatively, small and x)oor; but I have 
read in a book of authority that in Sweden at 
the time of the Reformation three-fifths of 
the land were in mortmain, and what was 
actually the fact in Sweden might come to 
be the fact in Great Britain. These things 
might be for the general advantage, and if 
they could be shown to be so, by all means 
they should be maintained. But if not, does 
any man possessing anything which he is 
pleased to call his mind, deny that a state of 
law under which such mischiefs could exist, 
under which a country itself would exist, not 
for its people, but for a mere handful of them, 
ought to be instantly and absolutely set aside? 
Certainly there are men, who if they do not 
assert, imply the negative. A very large coal- 
owner, some years ago, interfered with a high 
hand in one of the coal-strikes. He sent for 
the workmen. He declined to argue, but he 
said, stamping with his foot upon the ground, 
*'A11 thd coal within so many square miles is 
mine, and if you do not instantly come to 
terms not a hundredweight of it shall be 
brought to the surface, and it shall all remain 
un worked." This utterance of his was much 
criticised at the time. By some it was held 
up as a subject for panegyric and a model for 
imitation ; the manly utterance of one who 
would stand no nonsense, determined to as- 
sert his rights of property and to tolerate no 
interference with them. By others it was de- 
nounced as insolent and brutal ; and it was 



suggested that if a few more men said such 
things, and a few men acted ou them, it 
would very probably i^ult in the coal-ownen 
having not much right of property left to in- 
terfere with. To me it seemed then, and 
seems now, an instance of ttiat density of 
perception and inability to see distinctions 
between things inherently distinct of which 
I have said so much. I should myself deny 
that the mineral treasures under the soil of a 
country belong to a handful of surface pro- 
prietors in the sense in which this gentleman 
appeared to think they did. That fifty or a 
hundred gentlemen or a thousand would 
have a right, by agreeing to shut the coal- 
mines, to stop the manufactures of Great 
Britain and to paralyze her commerce seema 
to me, I must frankly say, unspeakably ab- 
surd. 

Take again, for a moment, the case of per- 
petuities, to which I have more than once air 
luded, as exemplified in gifts inter vivat, or in 
what, by a common but strange abuse of 
langvage, are called, " munificent bequests,** 
after a man has had all the enjoyment pos- 
sible to him, to religious or charitable objects. 
Persons either not capable of attributing de- 
finite meaning to their language, or at least 
not accustomed to do so, talk of any interfe- 
rence with such dispositions as immoral, and 
brand it as sacrilege. The wisest clergyman 
who ever lived, as Mr. Arnold calls Bishop 
Butler, pointed out nearly a hundred and 
fifty years ago that all property is and must 
be regulated by the laws of the community ; 
that we may with a good' conscience retain 
any property whatever, whether coming from 
the Church or not, to which the laws of the 
State give title ; that no man can give what 
be did not receive, and that as no man can 
himself have a perpetuity, so he cannot give 
it to any one else, r^o answer has ever beso 
attempted to Bishop Butler ; none seems pos- 
sible ; yet men go on, like the priest ana le- 
vite, pass it by on the other side, and repeat 
the parrot cry of immorality and sacrileae 
without ever taking the trouble to clear t^r 
minds, perhaps being congenitally unable to 
do so, or to ascertain whether there is any 
argument which will '* hold •' upon which to 
justify the charge. These are they who 

„^ " might more 

The wife man to that soom which wudom holdf 

Unlawful erer," 

and from whom I part with this one word. 
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There may be abundant and very good lea- 
sons for maintaining the inviolability of all 
gifts or beqneats in perpetuity ; there may 
be abundant and very good reasons for main- 
taining the contrary ; but to call names does 
not advance an argument, abuse is not rea- 
soning, and moderate and reasonable men 
are apt to distrust the soundness of a cause 
which needs such arts and employs such 
weapons. 

Parliament supplies the funds for a great 
public and national harbor, created by a huge 
breakwater, which the officers of the sove- 
reign construct. The effect of this great na- 
tional work is to turn the tide of the sea full 
on to the lands of a beach-bounded proprietor 
some miles off, who could only save his lands 
from utter destruction by the erection of a 
long and massive sea wall. Has he a claim, 
a It'gal right, to compensation ? Again I 
answer most certainly not Solus populi su' 
prema Ux, Many other cases might be put 
to which the answer would be the same, but 
these are enough for my purpose. And now 
as to the sufficiency of the compensation. The 
property is taken, and often in the opinion of 
him w bo loses it, no compensation is suffi- 
cient Suppose the possessor of an ancient 
and beautiful house, endeared to him by a 
thousand tender and noble memories, is told 
that he must part with it for the public good. 
The public good comes to him perhaps repre- 
sented by an engineer, a contractor, an attor- 
ney, a parliamentary agent and a parliamen. 
tary counsel. He is very likely well off in 
point of money, and does not at all want the 
compensation ; but he is a man of feeling, or 
if you will, of imagination, and he does want 
bis house. He does not believe in the public 
caring two straws for the railway between 
Eatanswill and Mudborough. He thinks it 
hard that the engineer and the rest of them 
should pull down bis old hall, and root up 
his beautiful pleasure-grounds. But he is told 
that the public good requires it; that a jury 
will give him compensation, and that he has 
no cause for complaint ; and told sometimes 
by the very people, who when it is proposed 
to apply the same process for the same rea- 
sons to other rights or laws of property, are 
frantic io their assertion of the sacredness of 
these laws, and vehemently maintain that to 



touch one of them is to assail the existence 
of property and dissolve society. Once more 
let us see things as they are, recognize dis- 
tinctions, admit consequences, clear our 
minds, and if we must differ, as probably we 
must, let us differ without calling names or 
imputing motives. 

It is interesting in this relation to note the 
very different views taken by the same per- 
sons of substantially the same things, accord- 
ing to the point of view from which they are 
regarded. We have heard a good deal lately 
— I do not say too much — of the enormous 
importance of maintaining the Eighth Com- 
mandment ; and there can be no doubt that 
the Eighth Commandment is an elementary 
law of morals, and should be regarded as one 
of the vital principles of political ethics. 

But till very lately the Eighth Command- 
ment had no application, at least in England, 
to the money of a wife if it came to her after 
marriage. As Lord Lyndhurst once said, a 
man might steal his wife's money to keep a 
mistress, and somehow or other this was not 
forbidden by the Eighth Commandment. As 
matter of history, the great difficulty in get- 
ting this Commandment applied to the wife's 
property was raised by those who are most 
emphatic as to its obligations in other mat- 
ters. After many strusrgles the power of 
stealing was forbidden up to £200. At this 
point the matter remained for some years. 
Then an attempt was made to extend the 
prohibition to all the wife's property ; but the 
measure was swept away with scorn by a 
great nobleman, who on questions of this sort 
held the House of Lords in the hollow of his 
hand. A few years passed, and the same 
great nobleman carried the same bill as his 
own, without a word of acknowledgment on 
his part, or of remonstrance on that of the 
authors of it, who were too glad of the result 
to say a single syllable as to his breach of 
€his great precept 

Again there are points connected with the 
law of distress, and I presume, of hypothec 
(though here I speak with the becoming dif- 
fidence of an ignorant English lawyer), the 
justice of which, at least to the ordinary and 
uninstructed mind, certainly seems to need 
explanation. To seize one man's goods who 
owes nothing to any one, to pay the debt of 
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anoiheri does at fltBt sight seem a breach of 
the Eighth Commandment But it is still the 
law in England as to agisted cattle, and as 
to all goods except such as are protected by 
the Lodgers' Act of very recent times. And 
I remember very well a very honorable man, 
a friend of mine, who rented a handsome set 
of rooms in London, and who was also a land- 
lord of a large farm near London. He had 
duly paid his rent, but some valuable pro- 
perty of his was seized by the superior land- 
lord of the house, to whom he owed nothing, 
and this he thought oppressive and unjust; 
but he seized without a pang the cattle of a 
man who owed him nothing which had been 
agisted on land occupied by his tenant, 
who owed him rent, and this he maintained 
to be a just and proper exercise of the 
rights of property. I have not invented 
this examine. My friend was a very intelli- 
gent man, and I give the facts as an instance 
of how the point of view may distort the vi- 
sion, and how hard it is for even the best of 
us to keep the head cool and the mind 
unclouded. How the owner of the agisted 
cattle looked upon my friend's seizure I may 
guess perhaps, but I do not know. 

Again, a great nobleman or a millionaire, 
who owns half the land in a county, hungers 
after the possession of the other half ; and 
the indulgence in this land-hunger is a dig- 
nified and honorable taste, inspired by high 
feeling worthy of a man of rank and wealth, 
and by all means to be encouraged. A poor 
peasant hungers after the possession of a few 
acres which he occupies, but his land-hunger 
for that which is to him, as Lord Chancellor 
Blackbume said, a necessity of life, for the 
soil which he has reclaimed, and for the hut 
which he has built, this is a breach of the 
spirit and letter of the decalogue, something 
between petty larceny and highway robbery, 
to be condemned of all well-educated and 
rightly-affected men, forbidden by the rules 
ofpolitical economy, and its indulgence to be 
discouraged, and as far as may be, made im- 
possible by law. Yet surely both hungers 
are alike defensible, alike permissible ; nay, 
perhaps the hunger of the peasant is the bet- 
ter of the two, so far as the desire for subsis- 
tence is better than the love of power. 

We may assume that as a rule no changes 
in the laws of property or the conditions of its 
enjoyment are likely to be made, or ought to 
be made, except with the consent of persons 
affected by the change, or with compensation 
if his assent is not given. What snould be 
the terms of compensation, and whether any 
but the actual owners of property should re- 
ceive it, are details, not principles, and it 
would be unprofitable to discuss them. The 
rule, no doubt, will always be what I have 
stated. But a very slight acquaintance with 
English history is enough to tell us that this 
rule has been by no means universally ob- 



served; and the long series of parlianentirT 
resumptions of crown grants mxn the time d 
Henry III to the time of William IIL proves 
this statement beyond question. Some d 
these acts were no doubt procured by Ur 
kings themselves; but some certainly wen 
pasMd by no means to please the na^m^ 
sovereign ; and when the lands and other re- 
venues allotted for the service of the king oA 
of the State have been parted with, pariiir 
ments, at least in England, have seldos. 
failed to relieve and to restore affairs by acts 
of resumption. 

It is very true that all change, or aliiKft 
all change, of the laws <^ property atiects 
either exibting rights or rignts which reTe^ 
sioners might naturally recrard as oert&iclT 
coming to themselves. This is a reason wbv. 
as I have already said, every such chftDgf" 
should be made with care and tenderness, 
without unnecessary disturbance, with oou- 
pensation satisfactory, if it may be, evec v 
the persons unfavorably affected by tb^ 
change, and doing no violence to the groi 

Erinciple, that right must not be compuseil 
y wrong, nor evil done that good may ootne 
of it But It is not wrong to change ibe 
law on good reason and fair terms ; it is oc^ 
evil to vindicate the supremacy of the Su:^ 
over that which is being employed for its de- 
struction. 



INSOLVENT NOTICES, ETC 

Qunhw Official Gazette, Maw 91 

Judicial Ahandommeftt*. 

W. Hawley A Son, general storekecpen. West Te- 
ton, May 19. 
Frank Langlands, Montreal, Mar 17. 
O'Neil A Judd. ship chAndlen, QaebM, MaySL 

Ouraton appomttd. 

Re Wm. Dodd k Co., moen. Montreal.-J. McI'. 
Bains, Montreal, ourator. May 21 

DivHende. 

Re R. B. Qannon ACk>.— Fir8tdirideDd,Myab}eJK^» 
U, Kent k Tarootte, Montreal, Joint oarator. 

Re Niu). Hoale.— First and final diridend, vn^'* 
June 12, Kent k Tarootte, Montreal, joint corator. 

Separation at to properfff. 

Martine Barrette ys. Bdonard Supreaaat, Mo&treil 
May 23. 

Anastasie Carrier vs. Antoine Oodboat* eaipeBttr. 
Lauson, May 19. .. . 

Addle Riendeaa rs. Albert Hoold, Montreal, Ibr •' 

Cmirt Terma. 

In the district of St. Hyaolnthe, the terms are to ^' 
bold as follows :— 

Court of Queen's Benoh, erimlnal temu oo ^- 
June and 19th Deoember. „ . 

Superior Court, from 1st to 6th of Febniaiy, Marf^ 
April. May, Jane, October, November and Decds^^- 

Ciroait Court, for the district, from 14Ui to IScb .' 
February .April , June, October and December. 

Circuit Court, for the County of RoaHlle, froo If - 
to 12th of Febraary, April, Jane, October and ^ 
cember. 
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In Cary v. WesUm Unian Tel. Co-Al Hun, 
610, the Court rejected the claim of an attor- 
ney for lobby services in importuning the 
attorney-general, comptroller and members 
of the Legislature concerning proposed legis- 
lation. The case of Mills v. MiUs, 40 N.Y. 
543, was cited, in which it was held that 
such a contract was void as against public 
policy, in that it furnishes a temptation to 
the plaintiff to resort to corrupt means or 
improper devices to influence legislation. 
SedffvMb V. SianUm, 14 N.Y. 289, was also 
cited, in which the Court observed :— " Per^ 
sons may, no doubt, be employed to conduct 
an application to the Legislature as well as 
to conduct a suit at law ; and may contract 
for and receive pay for their services in pre- 
paring documents, collecting evidence, mak- 
ing statements of facts, or preparing and 
making oral or written arguments, provided 
all these are used or designed to be used be- 
fore the Legislature itself, or some commit- 
tee thereof, as a body ; but they cannot, with 
propriety, be employed to exert their per- 
gonal influence with individual members, or 
to labor in any form privately with such 
members out of the legislative halls. What- 
ever is laid before the Legislature in writing, 
or spoken openly or publicly in its presence, 
or that of a committee, if false in fact, may 
be disproved, or if wrong in argument, may 
be refuted ; but that which is whispered in 
the private ear of individual members is fre- 
quently beyond the reach of correction." 



A new insurance company, called the Bri- 
tish Law Fire Insurance Company, has been 
established in England, on the board of 
which only past or present members of the 
legal profession are eligible for seats. There 
is no such restriction, however, as to the 
holders of shares. 



In noticing the appearance of a fourth edi- 
tion of Holland's Elements of Jurisprudence, 
the Law Journal (London) observes :— *' It is 
evident that a change is coming over the 



mental habit of English lawyers, and that a 
concise method of legal principles is now 
preferred— at least in theory— to the isolated 
rules of English law strung together by some 
slender thread of analogy. This change is 
doubtless due to the gradual revival of the 
study of Roman law in the Inns of Court 
since 1853, as well as to a growing familiar- 
ity with the practice and forensic literature 
of the Continent." 



LEGAL EDUCATION. 

In an address by the president of the Liv- 
erpool Law Students' Association, the his- 
tory of legal instruction in England was con- 
cisely summed up : — 

By 4 Henry IV. c. 18, it was enacted that 
attorneys shall be examined by the justices, 
who shall put on the roll those " that be good 
and virtuous and of good fame," and that if 
any one of the said attorneys do die, or do 
cease, the justice shall make another in his 
place, which is a 'Wirtuous and learned 
man." From a statute of Henry VL, which, 
after a recital anything but complimentary 
to the attorneys of the time, enacted that 
there should be only six attorneys in the 
county of Norfolk, six in Suffolk, and two in 
Norwich, it is not unreasonable to infer that 
the justices found the performance of this 
duty somewhat difficult In the reign of 
Elizabeth orders were made providing for 
the examination of such as should desire to 
be admitted attorneys ; and by 3 Jas. I- c. 7, 
it was enacted that none should be admitted 
but such as have been found by their deal- 
ings to be skilful and of honest disposition. 

By 2 Geo. IL c 23, the judges were direct- 
ed before they admitted any person to ex- 
amine and enquire by such ways and means 
as they should think proper touching his fit- 
ness and capacity to act as an attorney. The 
examinations under this statute appear to 
have been, to put it mildly, rather perf\inc- 
tory. I remember an old friend of mine, a 
solicitor, who was admitted in the early part 
of this century, describing to me the process 
by which it was ascertained that he was a fit 
and proper person to be admitted and prac- 
tise as an attorney of his Majesty's Common 
Law Courts. He was taken to Westminster 
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by the London agent of the firm to which he 
had been articled in the conn try, and was 
ushered into the presence of the Lord Chief 
Justice of England. He was in a great state 
of trepidation, thinking that he would have 
to undergo a searching examination as to his 
knowledge of the doctrine of tcintilla juris, or 
the successive steps to be taken in levying a 
fine " sur cognizance de droit come ceo que 
il ad de son don/' or some other of those le- 
gal puzzles which were the delight of the 
lawyers of that day. The Lord Chief Justice 
inquired his name, and on hearing it asked 
if he belonged to the Gloucestershire family 
of that name. The reply was that he was a 
member of that family. *• It is a very good 
family," said his lordship, ^' and he may be 
admitted," and admitted he was without 
further test or inquiry. 

This state of things continued until a time 
which is well within the memory of living 
solicitors, and I think it is not to be wonder- 
ed at that the name of attorney became a 
term of opprobium, and that our literature, 
and especially our dramatic literature, al- 
most invariably represents the members of 
what was then, and still is, called the lower 
branch of the profession as ignorant knaves. 
The movement towards the present system 
of examination commenced in 1836. In that 
year the Incorperated Law Society induced 
the judges to make Rules of Court, providing 
for the examination as to their knowledge of 
law and the practice of the Courts of all can- 
didates for admission as attorneys and soli- 
citors. In 1843 the Solicitors Act was passed, 
and this Act gave the Incorporated Law 
Society a largely increased control over the 
examinations. In 1860 the preliminary and 
intermediate examinations were instituted, 
and in 1877 an Act was passed, under the 
provisions of which the Incorporated Law 
Society have almost the entire management 
and regulation of the examinations. 



COUR DE CIRCUIT. 

Montreal, 14 septembre 1887. 

Coram Gill, J. 

Drapbau v. Dame McIntosh, et Dame Black- 
lock, oppoaante, et Drapeau, conkstant. 



VenU judiciaire — NuUiU et framde — Otftsem*- 
tancu fravdvUwe9^-~Opp<miion el eotUf*- 
tatian. 

Jvok: — Que U* circonstanoes gtamntes rendmt 
une vente jtuliciaire de nuubleM tellemc^ 
entachie de prisompHon de fraude iptdU 
doit iire annviie et mUe de c6U, 9avoir :— 
lo. Un $etd enchiristetar et adjudioalairr\ 
tou8 lea atUres n'affismmt que pow If 
mime ; 2o. vente d 8 keurea de racant-nidi, 
dana Peapace de aept mimUea; So. poi 
de pavilion d la parte ; 4o. vente d vilprix ; 
5o. vente faUe sur une aeconde aaisk pin- 
dant que la premxtre Hail arritie par tmc 
(^position ; 6o. Vunique adjudicataire Haru 
la fUle de la difendereaae. 

11 s'agit d'une opposition afin de distraire 
de la totality des efiets saisis en cette cause 
faite par Topposante, dont I'oppoeition ren- 
ferme les allegations suivantes: Qu'eUeest 
propri^taire des effets saisis pour les avoir 
achet^ ft une vente judiciaire, faite apres qoe 
le demandeur en cette cause eAt 6t6 notifi^ de 
la dite vente ; que I'opposante avait achet^ 
les dits effets sans fraude et les avait pay^ 
avec son propre argent, et que depois ces 
meubles ^talent rest^s en sa possession. 

Cette opposition fut contest^e par le deman- 
deur qui alldgue que tout ce que renferme 
Popposition est faux ; que Vopposante av«it 
dejft faite pareille opposition en cette caose, 
mais qu'elle fut renvoy^e par jugement du 2 
mars 1887 ; que la pr^tendue vente judiciaire 
est frauduleuse, nulle et ill^gale; que ces 
efiets avaient €tA vendus ft vil prix. ft un seal 
ench^risseur et que les proc6d6s ^taient irrg- 
guliers et entach^ de fraudej et que cette 
vente avait 6t6 faite express^ment pour iraa- 
der le demandeur et lui faire perdre sa cr^ 
ance. 

Les demandeurs contestants cit^rent k Tap- 
pui de leur contestation les autorit^ sui- 
vantes i^Ouimet v. Senical, 4 L. C J. 133 : 
Nordheimer v. Ledaire, M. U R., 2 S. a 11. ; 
NordJieimer <fe Ledaire, M. L. R.. 2 Q. B. 446. 

LaCour, apr^ audition des t6moins, trouva 
la vente tellement entour6e de circonstanoes 
frauduleuses qu'elle annula cette vente judi- 
ciaire et maintint la susdite contestation de 
roppoaition en cette cause par le jugement 
suivant: 
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''LaCour, etc...* 

" Attendu qu*il a 614 prouv^ qu'il n'y a eu 
de fait, 4 la vente judiciaire mise en question 
en cette cause, jnBqu'4 la mise 4 prix et vente 
de " Two pictures," qu'un seul ench^risseur, 
les autres pretend us encb^risseurs n'agissant 
que pour le mdme dit ench^risseur, et que 
les meubles vendus jusqu'alora— seize items 
— ont 6t4 vendus dans Vespaoe d'environ sept 
minutes i compter du moment oil la vente a 
dt commencer, d'apr^ Pannonce, qui com- 
portait huit heures du matin ; 

"Consid^rant que les dits items compo]> 
tent des meubles de prix qui se sont vendus 
k vil prix et qu'ils ont 6t^ adjug^ avec trop 
de precipitation; 

** Consid^rant, au surplus, que la dite vente 
a^t^accompagn^ de plusieurs circonstances 
qui lui donnent un caract^re plus que sus- 
pect, k savoir : lo. Que la dite vente aeli lieu 
8ur une saisie pratiqu^e apr^ la saisie ac- 
tuelle, et pendant que la dite pr^sente saisie 
^taitarrSt^ par une opposition futile ; 2p. En 
ce que la vente 6tait mise pour une heure 
insolite, la precipitation avec laquelle on a 
proc^e, I'absence de pavilion k la porte; 
3o. En ce que, Tun des pr^tendus encberis- 
seurs et adjudicataires a jur6 n'avoir rien 
achete k cette vente ; 4o. La vente immMiate 
du dit seul acbeteur k Popposante, fille de la 
defenderesse ; 

" Maintient la contestation de Popposition 
jusqu'jl concurrence des items port^s dans 
les seize premiers items du dit proc^-verbal, 
etc., avec d^pens, etc." 

W, S. Walker pour Popposante. 

E. Lef. DeBeUefeuUU pour les demandeurs 
contestants* 

(J. J. B.) 



CX)UR DE CIRCUIT. 

MoNTRtAL, 7 mai 1888. 

Coram Lorangbb, J. 

Dame Fleury y. St-Hilairb. 

Ga(/e— Pension et logemenl—^9 VicLy cfu 23 (Q.) 

J CO ft: — Que le droit de gage atcordi par le 
ttatvi 39 Vict. (Q.), cK 23, aux aubergistes 
et propri€taire8 de maisons de pennon ou 
de logement, mr les effete de lews pension- 



naires oupersonnes loglesy i^ applique au cos 
od un proprUtaire loue une chambre d un 
locataire avec le droit de faire sa cuisine 
en commun avec le proprUtaire, 

Le 20 juillet 1887, la demanderesse prit 
une saisie-revendication centre le d^endeur, 
r^lamant comme sa propriety certains effets 
que ce dernier retenait centre son gr^, de la 
valeur totale de $94.41. 

Le d^fendeur contesta all^guant qu'il avait 
lou^ k la demanderesse une cbambre avec 
usage de sa cuisine, pour lequel logement, 
elle devait payer $6.00 par mois ; qu'elle lui 
devait pour un mois une somme de $6.00 et 
qu'elle refusait de payer; que par suite il 
avait le droit de retenir les dits effets qui 
6taient son gage. 

Le d^fendenr cita pour 6tablir son droit de 
retention : Le statut de Quebec de 1875, 39 
Vict, ch. 23; Lalonde v. McGloin, 3 L N. 94, 
et un jugement de Pbon. juge Gill du 14 mai 
1886 re Boyer v. Ross, C, S,, confirm^ en revi- 
sion. 

La Cour sou tenant la pretention du d^fen- 
deur a d^bout^e Paction de la denoanderesse. 

Saisie-revendication debout^e avec depens. 

/. H, Migneron, avocat de la demanderesse. 

Augi (k LafoTtuney avocats du d^fendeur. 

(J. J. B.) 



CHANCERY DIVISION. 

London, Nov. 25, 1887. 
Before CHirry, J. 
Rogers v. Drury. 

Restraint on Trade— Sale of Medical Practice — 
Covenant not to enter into Competition. 

An agreement for the sale of the practice 
of a medical man contained a covenant by 
the vendor not to solicit any person to em- 
ploy him as a physician, or otherwise directly 
or indirectly enter into competition with the 
purchaser in the practice of a physician, 
within a given area. The vendor was called 
in by patients resident within the area, and 
visited them. He did not, however, solicit 
such patients, and they stated that they 
would in no event have called in the pur- 
chaser. 
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The purchaser moved for an inUrim injunc- 
tion to restrain the breach of the covenant 
The vendor submitted that what wa« con- 
templated by the covenant was active com- 
petition. 

Chttty, J., held that, looking at the object 
of the agreement, which was to secure the 
subject-matter of the sale, and also looking 
at the particular words of the covenant, and 
taking into account that the acts complained 
of were such as were likely to injure the 
purchaser's fair chance of obtaining that 
which he had purchased, the purchaser was 
entitled to an injunction. 



COURT OF APPEAL. 

London, May 5, 1888. 

B^ore Lord Ebhbr, M.R., Lindley, L.J., 
BOWEN, UJ. 

Re WOODALL (No. 1). 

* Habeas corpus*-- Committal on Extradition 
Warrant — * Criminal cause or matter ' — 
Judicature Act, 1873 (36 <fc 37 Vict. c. 66), 
M. 19, M—ExtradiHim Act, 1870 (33 <fc 34 
Ftc«.,c.52),».10. 

Motion by way of appeal from the decision 
of FiBLD, J., and Wills, J., for a rule nisi for 
a habeas corpus to have before the Court the 
body of Alice Woodall, committed to prison, 
with a view to surrender as a fugitive accused 
of an extradition crime under the Extradi- 
tion Act, 1870 (33 & 34 Vict, c. 62). 

Their Lordships held that no appeal lies 
from the refusal of a habeas eorpus by the 
High Court to a fugitive accused of an extra- 
dition crime committed to prison with a view 
to his surrender to a foreign State. 

Motion disallowed. 



QUEEN'S BENCH DIVISION. 

London, May 9, 1888. 
Re Woodall (No. 2). 

Extraditions-Fugitive criminal'—Trvd for o/- 
fence other than the Extradition Crime pro- 
ved on surrender— Z3 & 34 Fkrf., c 52, s. 3, 
whs. 2. 

A rule nui for a writ of habea;s corpus had 
been obtained on behalf of Alice Woodall, in 



custody in England upon an alleged charge 
of forgery committed in America. 

Shortly, the point was whether the Govern- 
ment of the United States had by law made 
provision to carry into effect subsecticm 2 of 
section 3 of the Extradition Act, 1870. This 
subsection provides that ' a fi^itive criminal 
shall not be surrendered to a foreign State 
unless provision is made by the law of that 
State, or by arrangement, that the fugitive 
criminal shall not, until he has been restored, 
or had an opportunity of returning to Her 
Majesty's dominions, be detained or tried in 
that foreign State, for any offence committed 
prior to his surrender other than the extra- 
dition crime proved by the facts on which 
the surrender is grounded.' The suggestion 
was that Alice Woodall would, upon being 
delivered up, be put upon her trial in Ame- 
rica for some charge other than the alleged 
charge of forgery, upon which she had been 
taken into custody in England. 

The Court (Lord Colsridqb, CJ., Fiku), J.« 
and Wills, J.), held that the Government of 
the United States of America had made pro- 
vision for this subsection, and that a fugitive 
criminal would be tried there only for the 
offence for which be had been given up under 
the Extradition Act. The point had been 
clearly stated in Rauscher^s Case, 12 Davis 
Supreme Court Reports, 407> decided Decem- 
ber 6, 1886, and this decision of the Supreme 
Court of America was binding on all State 
Courts there. 

Rule discharged. 
Law J. N. a 



APPEAL REQmTER—MONTREAL. 

Tuesday^ May 15. 

Clark <fe Thompson.— Congi of motion (not 
presented after notice given) asked for. — Ap- 
plication rejected. 

The Herald Printing Co. & Pdletier.—Uotiosk 
for leave to appeal from interlocutory judg- 
ment C.A.V. 

Mail Printing Co, & Lafiamme, — Re-hearing. 
Part heard. 

Wednesday, May 16. 

iknioald! Beet Root Sugar Co.— Fefi^im en 
rqmse d^instanoe granted by consent. 
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Jonudc Moody, --Motion for leave to appeal 
from interlocntory judgment C.A,V. 

MaU Printing Co. <b Laflcanme. — Hearing 
concluded. C.A.V. 

McRae dc Canadian Pacific Railway Cb.— 
Settled out of Court 

Gfraham & Dacu^. — Motion for leave to ap- 
peal from interlocutory judgment C.A.V. 

ThuTBday, May 17. 

In re McDcvgaU, Logie & Co.& RiddeU, & 
Leyendecker.—M.ot^on for leave to appeal from 
interlocutory judgment C.A.V. 

Ryan <Se LanctoL—MoUon for leave to ap- 
peal from interlocutory judgment C A.y. 

Robillard & Banque Jacques Cartiar.— Motion 
for leave to appeal from interlocutory judg- 
ment C.A.V. 

Wood & New Rockland Slate Co.— Motion for 
leave to appeal from interlocutory judgment 
C.AV. 

Hardy & K/iotratiZt — Part heard. 

Friday, May 18. 

Hardy <fr FUiatrauIt — Hearing concluded. 
('.A.V. 

SeiUcal & Beet Root Sugar Co.— Heard. 
C.A.V. 

Saturday, May 19. 

The Herald Printing Co, & PeUetier.—Uoiion 
for leave to appeal from interlocutory judg- 
ment Desistement from judgment filed. 

Robillard 6c La Banque Jacques Cartier' — 
Motion for leave to appeal from interlocutory 
judgment, granted. 

Ryan dc LanctoL — ^Motion for leave to ap- 
peal from interlocutory judgment, granted. 

Jones & Moodie, — Motion for leave to appeal 
from interlocutory judgment rejected, Dorion, 
Ch. J., dissenting. 

Wood & New Rockland SlaU Co.— Motion 
for leave to appeal from interlocutory judg- 
ment, rejected. 

James A Macdonald.-^lvLdgment reversed. 

Iq ten united cases of 

OartK Murray, Murray, Masson, Masson, 
Daws, Dawes, Ledaire, Lewis, Tailhn, Appel- 
lants, & La Banque d^Hochelaga, Respondent. 
—Judgment reversed, Tessler, J., dissenting. 

Rivet iSe The Ci(yo/ifon«r«i/.— Confirmed. 

Mitchell & MitcheU-^Beyeraed, 

Perkins <fe 03fnp6f22.— Confirmed. 



Angus & Watson, — Motion to dismiss appeal 
as taken by curator without leave of Court. 
The Court doth relieve the appellant from the 
said irregularity, on payment by the appel- 
lant to the respondent of $10 costs. No other 
costs of motion against appellant 

Thompson ds Molsons Bank, — Re-heard. 
CAV. 

IVtttfef <fc JBemer.— Heard. C.AV. 

Beemer dc Trudel—Uedixd, CAV. 

Drapeau dc De«iaiiri«*«.— Heard. C. A.V. 

Thursday, May 22. 

McCorkUl dc BarahL — Motion for leave to 
appeal from interlocutory judgment C.A.V. 

Savage et al, dc FUion, — Motion for leave to 
appeal from interlocutory j udgment. C. A. V. 

Thurston & Viau. — Heard on preliminary 
point C.A.V. 

Stewart & Owrw.— Heard. C.A.V. 

Beauchamp A Champagne, — Part heard. 

Wednesday, May 23. 

Savage etaLdc i^Zton.— Petition for leave to 
appeal from interlocutory judgment, rejected. 

McCorkiU ds BaraW.— Petition for leave to 
appeal from interlocutory judgment, rejected. 

Thurston dc Ftau.— Record ordered to be re- 
mitted to the Court below, that clerical error 
in date of judgment be corrected. 

Sundry appellants dc La Banque d^Hochelaga, 
—Motion for leave to appeal to Privy Coun- 
cil, granted. 

Rivet dc La CiU de ifonfr^o/.— Rule for ap- 
peal to Privy Council, discharged. 

Beauchamp <fc Champagne, — Hearing con- 
cluded. C.A.V. 

Pontiac JuncH<m Railway Co, dc Brady,— 
Heard. CAV. 

The Canadian Pacific Railway Co, dc The 
LitOe Seminary of Ste,Ther^se,--Besird, CAV. 

Friday, May 26. 

In re McDougall, Logie dc Co, dc Riddell, de 
Leyendecker et aZ.— Rule discharged. 

Cie,dela piche awe Marsauins de la Rivih'e 
Quelle de Go^jmon.— Judgment reversed, Tes- 
sier, J., diss. 

Ayer et al, de ifcBean.— Heard. C.A. V. 

Hampson d: Wineberg.^B,ea,rd, C.AV. 

Saturday, May 26. 
Muir ds Carter, — Judgment confirmed. 
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Holmes <fc Oarter.— Two cases. Judgment 
confirmed. 

Stevenson dc Canada Paper Co, — Keversed. 

Murray <fe Bwland & Corran. — Confirmed. 

Kerr (fc Marchand — Confirmed. 

Curi de MarguiUiers St Isidore & Perras.— 
Confirmed, without costs in appeal, Tessier, 
J.y diss, 

MiUier <k AUaire, — Confirmed. 

The Montreal Street Railway Co, <Sc Ritchie.— 
Motion for leave to appeal from interlocutory 
judgment C.A.V. 

Exchange Bank dc Cheney, — Appeal dis- 
missed. 

Mather <fc JfaAfljTy.— Appeal dismissed. 

Johnson dc Ooodall. — Appeal dismissed. 

Exchange Bank dc G'o/t.— Appeal dismissed. 

Beemer dc (?€^.— Appeal dismissed. 

Robertson dc Bellerive. — Appeal dismissed. 

Trudel dc Fiau.— Motion for leave to appeal 
from interlocutory judgment. C.A.V. 

Labclle <t" Honey et a/..— Case submitted. 

aA.v. 

The Court adjourned to June 20. 

RECENT DECISIONS AT QUEBEC* 
Billet promissoire—NullitS—Aval, 

Jug 6 :— lo. Que le billet promissoire con- 
senti, sans autorisation, par une femme com- 
mime en biens, est nul ; 

2o. Que Taval mis sur ce billet est aussi 
nul et ne donne aucun recours contre celui 
qui Ta consenti.— Jforn« v. Condon, C. 8., 
Casault, J., 20 Janvier 1888. 

Juge de paix— Conviction nulle— Action en dom- 
mage — Faux emprisonnement. 
JuGfe:— QuMl n'y a pas d'action en dom- 
mage centre la partie qui fait ex6cuter de 
bonne foi un jugement de contrainte par 
corps, quand memo ce jugement serait mal 
rendu.— Ga^rnon v. Julien, C. 8., Larue, J., 
mars 1888. 



Chemin municipal — Requite au conseil local — 
Appel au conseil de comtS — Mandamus. 
Jug 6 : — lo. Que les decisions d*un conseil 
local ne sent pas celles d'une cour de justice 
et n'ont pas Tautorit^ de la chose jug6e ; 



2a Que lorsqn'une reqato pooroaTrira 
chemin a 6t& renvoy^e par on conseil Iccil 
le remdde que Ton doit adopter pour en af- 
peler de oette decision est oelui indiqo^ i^ 
le Code Municipal, et que dans oe cas I'ems- 
nation d'un bref de mandamus sen lefis^ 
— Suitor et al. v. Corpoiaiion de NHsm, en ft- 
vision, Andrews, Pelletier, Lame, JJ., 31 
Janvier 1888. 

Vente — DroU inoertain — ^^purfton— <»<wintu. 
JugA: — Que la garantie d'dviction iies'e 
tend pas & la cession d'un dnnt in<srtaii. 
c6d6 & part de la chose principale, qaui\;oe 
dans le m^me acte,surtoutlor8qu^le6tBtipde 
sans garantie, excepts des laits et ptom&m 
du vendeur. — Demers dc Duhaime, en zy^l 
Dorion, C. J., Tessier, Cross, Baby, Doleity. 
JJ., 6 d^cembre 1887. 



Redemption — Breach of contrad— Damage*- 

Expertise. 
The Court below had condemned the de- 
fendant in damages for an alleged breach if 
contract, in fiuling to re-transfer to pl&iniif 
certain railway stock and selling the same 
at a profit to himself^ which profit the Coon 
had adopted as the measure of damages. 
Held, Thai as theproofe appeared defective 
as to values, and the nature of the conte>t 
seemed to require it, the Court heie wooll 
set aside such judgment and order an rj[7><T- 
tiscy to be proceeded with according to ia« 
and the practice of the Superior Court- 
McDougaU dc McOreevy, in appeal, Dorion, C 
J., Tessier, Cross, Baby, Doherty, J/., Decem- 
ber 7, 1887. 



• 14 Q. L. R. 



TRIBUNAL DE COMMERCE DE 
VERVIER& 

29 mars 18SS. 
Pr6sidenoe de M. DubsbhboBo680n\ 
DeBruyn v. Chbbshlet Naulht. 
ResponsabilitS — Renseignements commerciaui" 

lAghreU — Preuve — Appreciation. 
Pour que des renseignements inexacts fownif i 
quelqu*un sur le compte <f un tier» engagf^^t 
la responsabilitS de celui qui les donnt vit- 
a-ins de celui qui les re^oit, il svffit que ca 
renseignements avaient iti domUs avec U 
gireti. 
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Le demandeur en dommage»4nUrit8 n'a pas 
VobHgation de prouver que le di/endeur a 
foumi ces reMeignements faux, les tachant 
faux. 
II y a lieu, dans ehaque espice, d^apprScier la 
portiA et le carad^e didsif des indications 
incriminles. 
Le Tribunal, 

Attenda que le repr^ntant DeBniyn a 
demand^ au d^endear des renBeigmementa 
sur la solvability et PhoDorabilit6 d'un sieur 
Brochard ; 

Attenda que le d^fendeur lui a r^pondu le 
7 fiSvrier 1887 : " II est honndte et travailleur, 
" mais ie ne lui connais pas de fortune. Cest 
" 4 Yous de meburer la limite da cr^lit que 
*' vous d^irez lui accorder ; " 

A.ttenda que le 23, le 27 et le 28 figvrier 
1887 le demandeur a vendu au sieur Brochard 
des y ins pour une somme globale de 677 fr. 5 7 ; 

Attenda que le sieur Brochard a successi- 
Yement laiss^ protester les traites tir^ sur 
lai en paiement de oes foumi tures ; 

Attenda que le demandeur se fondant sur 
ces faits a assign^ le d^fendeur en paiement 
de la dite Bomme de 677 fr. 57 ; 

Attenda en droit qu'on est responsable 
non-seulement des renseignements que Ton 
(ionne alors qu'on les sait faux, mais encore 
des renseignements que Pon donnerait k la 

Attenda en faitqu'il est^tabli qu'^T^poque 
od ]e d^fendeur signalait le sieur Brochard 
comme honn^te et travailleur il le croyait et 
devait le croire tel ; qu'en effet il Tavait eu 
neaf ans comme ouvrier, lui avait fait lui- 
m^me des fournitures relativement conside- 
rables, venait de prendre avec lui un arran- 
^'ement pour le solde qu'il lui devait encore 
et rien jusque-l^ n'avait pu ni dd le faire 
douter de sa probity ; 

Attendu que le d^fendeur ajoutait au8sit6t 
que le sieur Brochard 6tait sans fortune et 
qu'il insistait encore sur ce point en disant : 
" Cest k vous de mesurer la limite de credit 
que vous d^iiez lui accorder ; " 

Attendu au surplus qu'il est ^tabli que le 
demandeur n'a pas 11 vr^ les vins au sieur 
Brochard sur la foi des seuls renseignements 
k lui fournis par le d^fendeur; mais qu'il 
B'est enquis aupr^ de Brochard lui-m6me 
de 8a situation commerciale ; 



Attendu que cela r^sulte encore de Tinter- 
valle relativement long qui s^pare la date des 
renseignements de la date de la premidre 
livraison ; 

Attendu que, dans ces circonstances, aucune 
fante ni aucune imprudence n'est imputable 
au d^fendeur, et que, partant, il ne pent 6tre 
tenu pour responsable de la perte subie par 
le demandeur ; 

Par ces motifs, 

I>eboute le demandeur de son action; et le 
condamne aux d^ns. 



APPOINTMENTS, 

Sir Charles Tupper, G.C.M.G., has been re- 
appointed High Commissioner for Canada. 

Mr. Philippe Pelletier, advocate, of Mon- 
treal, has been appointed a chief clerk in the 
correspondence branch of the department of 
the Secretary of State for Canada. 

In the Government of Quebec, the follow- 
ing appointments have been made : — 

The Hon. Honors Mercier, Q,C., to be Com- 
missioner of Agriculture and Colonization ; 

The Hon. Pierre Garneau, to be Commis- 
sioner of Public Works ; 

The Hon. Arthur Turcotte, to be Attorney- 
General, vice the Hon. Honors Mercier ; 

The Hon. Georges Duhamel, to be Commis- 
sioner of Crown Lands, lice the Hon. Pierre 
Garneau. 



INSOLVENT NOTICES, ETC, 

Quebec Official Ocuette^ June 2. 

Judicial abandonment*, 

H^Une Nugent, widow of Prosper Boily, trmder.Chf- 
ooutimi, May 28. 

Curatora appointed. 

Re Danham A Murray.— Kent «k Turootte, Montreal, 
joint curator, May 2S. 

Re Hawley, Titus A Co., West Potton.— W. A. Cald- 
well, Montreal, curator, May 26. 

Re B. Langnedoc, St Michel.— H. A. Bedard, Que- 
bec, curator. May Zi, 

Dimdend*. 

Re Louis S. Clayton.— First and final diridend. pay- 
able June 16, A. McKay, Montreal, curator. 

Re Bdmond Julien, tanner, Uedleyvil le.— First and 
final dividend, payable June 19, H. A. Bedard, Quebec, 
curator. 

Re Joseph Lepage.— First and final divsdend, pay- 
able June 19, H. A. Bedard, Quebec, curator. 

Re Henry R. MoCraoken.— Dividend, W. S. McLaren, 
Huntingdon, curator. 
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Separation from l^d and board. 
Maiy JaneMcClaiy ▼. John MoNamara JosHn, Mon- 
traal. Maj 90. 



GENERAL NOTES. 

Mr. Jtutioe Doherty wai appointed ABsistant Judffe 
of the Court of Queen's Bench, for the torm befioninff 
at Montreal on the l^th May. 

Mr. A. B. Cress^ Q.C., who died at Montreal, on 
Thnrsday, May 10, was admitted to practice in 
February, 1S5^. 

Le 11 f^vrier dernier, M. Didier auistait, au Grand- 
Th^&tre de Dijon, & une leprisentation de VAfi^atne. 
n oconpait une place do parterre. II sortit aprte le 
premier aote, et re^ut une contre-marque de rentr6e. 
Quand, au retour, il la pr^enta au contrOlear, oelui- 
•i refusa de la reoevoir en declarant qu'elle prorenait 
d'une repr^entation ant^rieure, et il lui interdit I'en- 
tr^ de la salle. M. Didier, apr^ quelques poarpar- 
lem, paya sa place une seoonde fois et rentra. 

Mais, le lendemain, il assigna M. Frants, le direetenr 
du Grand-Th^&tre, en rembounement du prlx de la 
place indftment pay^e une aeconde fois, et en '^0 fr. de 
dommaffes-int^r^ta. II offrait en mdme temps de prou- 
rer qu'il ^tait de bonne foi, et que la contre-marqne 
qu'il arait pr68ent^ au contrdle, pour rentrer au th^- 
&tre. ^tait bien celle qu'il avait re^ue quand il ^tait 
sorti. 

L'affiiireyient d'etre plaid^ decant le Tribunal de 
pais de Dijon. 

A I'audience, il a ^t^ ^tabli par les t^moins que la 
eontremarque prdsent^e par M. Didier n*^tait pas celle 
du jour, mais aussi que c'<^tait bien eelle que le eon> 
trdleur lui avait donn^e ik la sortie. 

M. le jnge de paix Clausing, apr^s avoir entendu 
Mo. Jorr^, pour M. Didier, et Me. Maniftre, pour M. 
Frants, a dteid^ que la contre* marque donn6e au oon- 
trdle d'un theatre k un spectateur, pour la sortie de 
Tentr'acte, ^tablit oontre le directeur de ce th^&tre la 
pr^omption que oelui qui en est porteur apay6 sa place. 

Ceet au directeur i prouver que la contre-marque, 
re^ne de bonne foi par le spectateur^ est fausse, ou 
qu'elle est entre ses mains par suite d'une fraude. 

L'obligation oh le directeur met le porteur de la 
oontre-marque de payer sa place pour rentrer an ih6- 
Atre, le soumet k des dommages-int^r^ta envers le 
spectateur. 

Et, appliquant ces principes 4 la oau^e, le Tribunal 
de paix a condamn^ le directeur k payer au spectateur 
1 fr. 25, prix de la place deux fois payte, et 60 francs 
de dommages-int^r^ts. 

Tkbbibli Retbibutfoh.— The consequences of 
judges publishing reports of their own decisions are 
illustrated, according to the Albany Law Journal, by 
• A Scathing Indictment,' by Senator Temple 
Houston, in the FoH Worth Texat Oazette, of Judges 
White andWillson, of the Texas Court of Appeals, 
who ventured to publish two volumes of civil oasea 
decided by that Court. ' The simple laws of our an- 
cestors (says the writer, who describes these judges as 
" peddling their little reports ") understood of all, 
have become dark and terrible riddles, ai fatal and 
mysterious as those which the Sphinx asked of her 



foredoomed vietima.' ' It is the solemn duty of ersry 
man in whose breast there yet glows a apark of 
patriotic fire, to make the fate of the deUnqvent a 
terrible atonement.' 'Judge Hurt's dissenting 
opiniona will beoome eternal rules of aetion whan the 
pale ereations of bis asaooiatea have raniabed aa doth 
vapour.' 'John P. White, seated mi high, nriling 
and. overruling the opiniona of Lipaoomb, BoberU, 
and their compeers ; no oontraat more mournful is 
seen along the Nile where the jaekal anarla, sola 
lord of the desolate temples and deserted palaeea of 
imperial Seaostris. But the opiniona of oar dead 
jttriata will survive this petty ioonoolaam.' 'There 
are those to whom yon will not deny that yon knelt 
before the Molooh of Radioalism and intimated yoor 
willingness to accept a judgeship at the hands of B. J. 
Davis, a proceeding for whieh you had prepared yonr- 
aelf by your attorneyship for the Freedman's Bureau, 
a poaition ao odiona that few decent Repablieans 
could be found to accept it.' ' It waa not thna with 
ua in the days of old. The men who freed Texas 
from the oppressors' thrall ohoae her worthiest to 
devise and to expound her laws : and her judges 
were known as much for the splendour of their learn- 
ing as the spotless purity of their lives. The fame of 
their wisdom was heard on the shores of every ocean ; 
the ermined chancellor of Albion's realm waa proud 
to find his construction of her common law sustained 
by the genius and research of a Hemphill. It is not 
so now.' — Law Journal {London). 

In his recently-published reminiscencee^ir Firederick 
Pollock gives this account of his first appeanace iu 
court to try a ca^ e after being called to the bar : " It 
fell to me of course to examine the first witaeas- I 
knew my brief by heart, but got up in the greatest 
funk to do my duty. The court awam round me; I did 
not know what queationa I aaked, or what answers 
came from the witneaa-box. and aat down thinking it 
waa all over with me, and wiahing the floor would open 
to let me disappear as completely and quickly aa 
poaaible* At the close of the caae a little aerap of 
paper, two inches square, waa passed to me in the 
cleft of the crier's white wand, and to my vast surprise 
and pleasure I read a note from Dundas (the judge), 
which said, ' Tou examined yourwitneasee like an old 
and experienced hand, reminding as of your sire, Fatrt 
PoUoekjUiuM PoUockior." This, we suppose, is an imi- 
tation of the Horatian *^ matre pulekra filia pulekrior.** 

A disgraceful scene took place recently in the court 
at Bury St. Edmunds. From the report it appears that 
the learned judge (Sir Francis Roxburgh) offended by 
describing an a£Bdavit by the plaintiff aa "a tissue of 
falsehood from beginning to end." The plaintiff*a 
solicitor thereupon " protested against auoh an obser- 
vation from the Bench aa a moat improper one," for 
which the judge promptly fined him £2. The fine waa 
received with, " All ri^ht. Tour courts are getUag 
notorious all over the country," to which the judge re- 
plied with a further fine of £2. To aooentnate the 
decorum of the proceedings, we read that the solicitor's 
observations were greeted with applause in court, and 
^hat after one or two minor exhibitions of a similar 
character a subscription was opened in court to pay the 
solicitor's fine. 
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In CoulUu V. Vieloria Baihoay C&mmissiomrs, 
decided by the Privy Coancil on the 4th Feb- 
rnary last, 13 App. Cas. 222, their lordahipB re- 
marked that no precedent had been cited of 
an action similar to it having been main- 
tained, or even instituted, and they declined 
to establish such a precedent. Curious cases 
oilen come in groups. Since the decision of 
the Privy Council was rendered, Mr. Justice 
Davidson has decided a similar case in the 
Superior Court at Montreal, and a third case 
almost exactly like it, has come up at New 
York. The facts of the first case, which went 
to the Privy Council from Australia, were 
tliese:— The gate-keeper of a railway com- 
pany had negligently invited the plaintiffs 
to drive over a level crossing when it was 
dangerons to do so, and although an actual 
collision with a train was avoided, neverthe- 
less damages were assessed for physical and 
mental injuries occasioned by the fright of 
an impending collision. This was held error. 
The Court said : "According to the evidence of 
the female plaintiff her fright was caused by 
seeing the train approaching, and thinking 
they were going to be killed. Damages arising 
from mere sudden terror, unaccompanied by 
any actual physical injury, but occasioning a 
iiervons or mental shock, cannot under such 
circumstances, their lordships think, be con- 
sidered a consequence which in the ordinary 
course of things would flow from the negli- 
gence of the gate-keeper. If it were held that 
they can, it appears to their lordships that it 
would be extending the liability for negli- 
gence much boyond what that liability has 
hitherto been l^eld to be. Not only in such 
a case as the present, but in every case where 
an accident caused by negligence had given 
a person a serious nervous shock, there might 
be a claim for damages on account of mental 
injury. The difficulty which now often ex- 
ists in case of alleged physical injuries of 
determining whether they were caused by 
the negligent act would be greatly increased} 
and a wide field opened for imaginary claims. 
The learned counsel for the respondents was 



unable to prodmoe any decision of the Eng- 
lish Courts in which, upon such facts as were 
proved in this case, damages were recovered. 
The decision of the Supreme Court of New 
York (Vcmdenburgh v. IViiox, 4 Denio,) — 
which he referred to in support of his conten- 
tion was a case of a palpable injury caused 
by a boy, who was frightened hy the defen- 
dant's violence, seeking to escape from it, and 
is like the case of Sneesby v. Lancashire and 
Yorkshire Ry. Co., 1 Q. B. Di v. 42." 



The New York case is Lehman v. Brooklyn 
Oity Railroad Co,, 47 Hun, 365. A married 
woman, in a state of pregnancy, was stand- 
ing in the door of her husband's house in 
Hicks street in the dty of Brooklyn, with her 
little child, about four or five years of age, 
when a horse belonging to the defendant 
company, and which had run away, dashed 
up the street at a high rate of speed, with 
whiflietree dragging after him. The horse 
plunged toward the woman, but his progress 
was arrested by a post against which he fell. 
The woman, although not touched by the 
horse, sustained a severe shock from her 
fright, which brought on a long train of ner- 
vous diseases. It was held that she could 
not maintain an action for the injury. The 
Court said :— " We have been unable to find 
either principle or authority for the mainten- 
ance of this action, and we have been referred 
to none hy the counsel.'' 



The Montreal case, Rock v. Denis, was, as 
we have said, si milar to the abova Through 
the carelessness of defendant, a bundle of 
laths rolled from the gallery of the third 
story of a huilding in which plaintiff and 
her husband occupied the ground tenement 
At the moment the laths fell, the plaintiff, 
who was in a state of pregnancy, was stand- 
ing in her doorway, about eight feet distant, 
and was greatly startled. Within an hour 
or two she fell ill, and the result was a mis- 
carriage. Mr. Justice Davidson, both upon 
principle and on the authority of the Privy 
Coancil decision, declined to entertain the 
claim for damages, and the action was dis- 
missed. The case of Renner v. Oanfield, 36 
Minn. 90, may also be consulted on the same 
subject 
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The Government have wisely declined to 
entertain the suggestion of erecting a new 
Court-house for Montreal on a different site- 
By transferring the Circuit business to an- 
other building, additional space will be ob- 
tained in the present edifice. The Criminal 
and Police courts might also be advantage- 
ously combined with the Circuit business in 
one building: in which case the present 
Court-house will afford adequate accommo- 
dation for some yeaVs to come. The time is 
doubtless not far distant when a new Court- 
house will be required, but the present site, 
with its open spaces on all sides, is probably 
the best that could be obtained in the city, 
and during the erection of the new building 
— which should be commensurate with the 
wants of a city of at least one million inhab- 
itants — ^temporary accommodation will have 
to be provided elsewhere- 



The appointment of judges for the trial of 
small causes at Montreal is a measure which, 
within our recollection, has been constantly 
suggested for over a quarter of a century. 
At last, the Government have resolved to 
carry it out This will give immense relief 
to the judges of the Superior Court, who have 
hitherto been obliged to leave their proper 
business, in order to hold the terms of the 
Circuit Court There can be little doubt, we 
think, that the new arrangement will also, 
give greater satisfaction to the bar and to the 
public generally. 



CHANGES AT MONTREAL. 

The following resolutions have been passed 
by the Quebec Assembly : — 

Resolmd, — ^That the Lieutenant-Governor 
may out of the amount collected in every 
year of salaries, fees, emoluments and pecu- 
niary profits attached to their respective 
oflSces, assign to the Prothonotary of the Su- 
perior Court at Montreal the sum of $4,000 
annually, to the Clerk of the Circuit Court in 
Montreal, $2,600 annually, and to the Clerk 
of the Superior Court sitting in Review in the 
district of Montreal, the sum of $2,600 annu- 
ally. 

The next resolution provides for the busi- 
ness of the Circuit Court :— 



'^Whereas the creation of a special court 
composed of two district magistrates perma- 
nently sitting in the city of Montreal, would 
be very advantageous to the interests of jus- 
tice in the district, so that all cases, proceed- 
ings, matters and things which are within 
the jurisdiction of the Circuit Court might be 
brought before such Court, and that the 
judges of the Superior Court might more ex- 
clusively attend to the business of tiieir proper 
Court: 

Be it rewrfwd,— That two district magis- 
trates may be appointed by the Lieutenant- 
Govemor-in-Council with a salary of $3,000 
per annum each, to preside over a special dis- 
trict magistrate's court in the city of Montreal, 
by and before which shall be brought^ beard 
and decided all causes, proceedings, matters 
and things which now are within the juris- 
diction of the Circuit Court of the said dis- 
trict 

CHARGE OF MR JUSTICE CHURCH 
Mr. Justice Church, in his charge to the 
Grand Jury, at the opening of the June Term 
of the Court of Queen's Bench, at Montreal, 
made the following observations : — 

The recent legislation on the subject of 
speculative dealing in stocks and other com- 
modities on margins, with the view of sup- 
pressing certain objectionable features of 
some of these transactions, is intended to meet 
a want in our system of law, and to supply a 
remedy for a condition of things which had 
become an evil of vast and evergrowing mag- 
nitude, and which had occasioned great pri- 
vate pecuniary loss and moral degeneration. 
Whether your attention will be drawn to this 
matter in a special and particular way I do 
not know, but should such happen, I bespeak 
in the interests of the general public as well 
as of those who may be the subject of accusa- 
tion, your most careful and unprejudiced 
attention. 

The subject of the licensing of the liquor 
traflic, not alone with a view to revenue pur^ 
poses, but also as regards its regulation and 
restriction, is again engaging the attention of 
the general public, and in a few days must 
also engage the attention of the members of 
the Legislature. It is to be hoped that the 
full and exhaustive examination and subtle 
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discoBsion of the general subject, as well as 
of the special remedies which it is proposed 
to submit to the Legislature, may result in 
wise etnendatory legislation, and that the 
moral depravity, physical degeneration and 
criminal tendencies which a badly regulated 
and badly administered system of licensing 
inevitably brings about may be mitigated, if 
tliey cannot at the present moment be wholly 
arrested. 

The partial re-organization of the civic 
police force has in a measure restored confi- 
dence and encouraged the public to hope that 
in the near future it will be brought up to a 
standard of efficiency , such as the inhabitants 
of this great city have a right to expect. 
Much, however, especially in the detective 
part of the police body, requires examination 
and amendment, and it is to be hoped that 
no unwise parsimony will prevent our civic 
authorities from making the force adequate 
in numbersi efficient in organization and 
equipment, and withal officered* in such a 
manner as to restore confidence, not only 
here but elsewhere, in its thoroughness and 
reliability. 

The increased insurance rates, which the 
people of the dty have been called upon to 
submit to, is in part an outgrowth of what 
was felt to be a lax and inefficient police con- 
trol, and affords another stimulus to our 
mnnicipal authorities to hasten the re- 
organization of the force. 

The result of the recent trials of certain 
persons entrusted with the detection of offen- 
ces against the laws of the country, and the 
prompt, satisfactory way in which the juries 
empanelled to try the offenders dealt with 
them, haa, I had almost said, renewed the 
confidence of the public in our system of trial 
^y jury, perhaps I would be more accurate if 
1 Were to say, has added another proof of the 
trust which may always be placed in that 
system, and if during the trials there were 
moments when the public felt or feared there 
"^ight be a miscarriage of justice, the result 
proved how entirely trustworthy is our sys- 
tem of administering the criminal law, and 
that whilst allowing to the defence every rea- 
sonable scope and latitude, the law, neverthe- 
loBB, remains a terror to evil doers, and that 
sooner or later those who infringe its provi- 



sions, no matter how secure may apparently 
be their position from suspicion, will inevit- 
ably be brought to trial and judgment 

The building in which we now sit has been 
undergoing very considerable modifications 
and repairs with a view to add to its conve- 
nience and sufficiency for the despatch of ju- 
dicial business. These alterations have ne- 
cessarily and unavoidably been attended 
with considerable public and private incon- 
venience, and if yon are called upon to sub- 
mit to some of these you will, I am sure, find 
they will be made as slight as the sheriff and 
his officers can make them. I wish I could 
feel that when the repairs are made, this 
building will be adequate to the growing 
wants of the district, and afford the necessary 
accommodation for the Cburtand the officeis 
of justice. That it willw much improved I 
doubt not, but I fear that sooner or later, and 
perhaps the sooner the better, the problem 
must be faced, how is adequate accommoda- 
tion to be given to the Courts and to the pub- 
lic in connection with the administration of 
the civil and criminal law of the district, and 
whether to do so it is not necessary to con- 
struct new buildings altogether. Upon this 
matter you may have some opinion formed 
and may desire to express it. It is an impor- 
tant subject, and as the expense of building 
new buildings must be very considerable, it 
is one not to be disposed of lightly or without 
the most mature consideration. Should a 
new building or buildings be determined 
upon, I hope that more enlarged space will 
not be alone considered, but that drainage, 
ventilation, and such other matters, as the 
experience of this Court House has shown 
the necessity o^ may engage a large share of 
the attention of those who have charge of the 
subject 

OOUR DE CIBCUIT. 

MoNTBBAL, 7 mai 1838. 

Coram Lobanghb, J. 

DupRi V. Dupuis, et Dame Dupras, interve- 
nante, et Haoab, mis en cause. 

Ijocataire et souB-locataire — Priviiige dulocateur 
SaiHe-gagerie—D^feMe de 90U84ouer» 

JuG& :-^ Que celtd qtd iowloue unimmeuble d'lm 
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locoUaire, qui rCapas It droit de MUi4over, 
u tnmoe dans la poritum d*un tiers qui con^ 
sent dee queses meubles gamissent la mat- 
«m, et est, par consequent, quant d ses meu- 
bUs qui ont garni la maison du locateur 
' principal, sujei auprivUSge de ce dernier. 

Paul Dupois, locataire de N. Dupi^, prit au 
mois de d^oembre 1887, une saisie-gagerie 
contre Madame Dupras, sa soas-locataire, 
pour cinq mois de loyer, savoir, $45.00 jus- 
qu'aa premier mai 1888. Celle-ci plaida 
qa'ayant lou^ an mois, elle avait le droit de 
mettre fin au bail en donnant un mois d'avis, 
mais qne n'ayant pas donn^ cet avis, elle 
offrait de payer un mois d'avanoe, et elle d^ 
posa $9.00. Cette offre fut accepts par le 
demandenr Dupuis. 

Dupr^ le locatenr* principal, prit de son 
c6t6 une saisie-gagerie oontre Dupuis, all^ 
guant qu'il avait d^arni la maison loude, 
pour tout le loyer jusqu'au premier mai 1888, 
savoir, pour $66.00. Dupuis ne contesta pas 
cette action. 

Madame Dupras fit une intervention all^ 
guant que ses meubles avaient ^t6 saisis par 
Dupr^, alors qu'elle avait r4gl^ avec Dupuis, 
4Bon locateur, et qu'elle ne lui devait rien. 
Le demandeur a contest^ cette intervention 
alleguant que dans son bail & Dupuis il y 
avait une clause qui lui d^fendait de sous- 
louer,et que c'est en violation de cette clause 
que Madame Dupras avait souslou^e de 
Dupuis. 

^intervention fiit renvoyde avec d^pens 
par le jugement suivant : — 

"LaCour,etc.... 

" Attendu (fails de la cause). 

" Attendu que par cette sous-location, au 
m^pri? de la prohibition du premier bail, la 
dite Dame Dupras s'est trouv6e dans la posi- 
tion d'un tiers qui consent ft ce que ses meu- 
bles gamiisent une maison qui est sous bail, 
et que par suite elle a soumis ses dits meu- 
bles et effets au privily du propri^taire 
Dupr^ pour tout le loyer 6chu et ft 6cheoir; 

"Attendu en consequence que la saisie- 
gagerie par droit de suite de Dupr^ est fon- 
dle et que la dite Dame Dupras ne pent en 
obtenir main levte ; 

" CoQsid6rant en outre que les conventions 
sp^ciales qui ont pu interveoir entre Dupuis 



et Madame Dupras ne peuvent affiscter le 
droit de Dupr6 et que les oSrea de la dite 
Dame Dupras sont insufiSsants quant ft lui ; 

"Consid^rant n^anmoins quant ft la de- 
mande de Dupuis contre la dite Dupras que 
ces offres ont ^t6 accept^es comme suflS- 
santes ; 

*' L'intervention est renvoy^; la saisie- 
gagerie par droit de suite est maintenue et 
d^clar^ bonne et valable sur les effets saisis 
sauf ceux sur lesquels il a ^t^ produit dhoB- 
tement, le defendeur Dupuis est condamn^ k 
payer la somme de $22.00, avec d^pens contre 
lui comme dans une action par d^faut, et d^ 
pens contre Pintervenante sur son interven- 
tion et la contestation d'ioelle." 

Ouimet, Oomellier A Emard, avocats da de- 
mandeur. 

/. A. Elbert, avocat du defendeur. 

St-Pierre, Qlobenslcy & Foirier, avocatade 
I'intervenante. 
(j. J. B.) 



CX)UB 0E CIRCUIT. 



Montreal, 29 mai 188& 
Coram Gull, J. 
GmARD V. Parent. 
Procidure'—Interrogatoires sur fails et articles. 
JvCiki^Que des interrogatoires sur faits et 
articles ne peuvent Hre didaris pro confessis 
contre la partie en dSfaut de rfyondre, ^U 
n^appert point par le rapport de Pkuisner 
qu*une copie des interrogatoires ait iii aussi 
signifi^e. 
2a Que Us frais de Vordre etde sa signification 
n*entreront pas en taxe contre la partie astir 
gnie, qvelque soil Pissue du proehs, 
Le demandeur assigna le defendeur sur 
faits et articles et celui-ci ne comparut paa 
A Paudition, le defendeur, par ses procureurs, 
s'objecta ft ce que jugement fdt rendu contie 
lui, pr^tendant que la Cour n'avait pas la 
preuve que les interrogatoires eussent 6t6 
signifi^, rbuissier disant dans son raj^rt : 
'* J^ai signifii une vraie copie du prisent ori- 
ginal d*ordre sur faits et artides en parlaaUf 
etc, etc.'' 

La Cour aprds avoir d^libdr^ maintint la 
pretention du d^endeur dans les termos 
suivants ; 
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" Attendu que le rapport de signification 
ne fait mention que de Tordre sur faits et 
articles comme ayant 6t^ signifi^ au defen- 
dear,et que rien ne prouveqne les interroga- 
toires aient 6t6 signifi^, d'oiH il r^ulte que 
le8 ditB interrogatoirea ne sauraient Stre 
tenus pro wnJtUM; il est ordonn^ que cet 
ordre et sa signification et Toriginal des in- 
terrogatoires produits n'entreront pas en 
taxe oontre le ddfendeur quelque soit Tissue 
du proc^" 

Tucker & CuUen, pour le demandear. 

LavaUk 6c Olivier, pour le d^endeur. 

(u A. u) 

COUR IVAPPEL DE BIOM. 

15 fSvrier 1886. 
Fr^idence de M. Oudoul. 
Justin v. SoatiA deb Fobgbs de Chatillon. 
Ammal~-Re9p(msabilit&—PrisompHon de /aute 

— Domestique, 
La retpomabUiti qui incombef aux tertnes de 
Part 1385 C. Civ., au mattre d^un animal 
pour le dommage oawi par ce dernier , pro- 
c^fe d^une prisomption de faute de la part 
du maitre de cet animal, prieomption qui 
ne peul itre ditruite que par la preuve, d la 
charge dudit prapriitaire, soit (Tun cos for- 
tuit ou de force majeure, toit d'une faute 
caracUrifie imputable d la partie Ihie, 
II en est ainti alors m&me que le dommage cauU 
VaHid Voumer prlpoai par le patron d la 
condvite de Vanimal. 
LaCodb, 
Consid^rant que le propri^taire d'un ani- 
mal ou celui qui s'en sort, pendant qu'il est 
& son usage, est selon Part 1385 C Civ., res- 
ponsable du dommage que Tanimal a caus^ ; 
Cbnsiderant que cette responsabilit^ pro- 
c^e d'une pr^somption l^ale de faute de la 
part du maitre de cet animal; qu'elle ne 
peat dtre ditruite que par la preuve, k la 
charge dudit propri^taire, soit de cas fortuit 
ou de force majeure de Paccident, soit d'une 
iaute caract6ris<$e imputable k la partie l^s^ ; 
Gonsid^ant que la pr^somption legale de 
Tart 1385 milite alors m^me que le dom- 
mage caus6 Ta 6t6 k Touvrier pr^pos^ par le 
patron k la conduite de Tanimal ; qu'en effet, 
travaiUant sur TordrB du propri^taire, son 
mattre, ne se servant de Panimal et n'en 
ayant Tusage que pour le.compte de ce der- 



nier, dans I'ex^cution d'un service oom- 
mand^y I'ouvrier ou pr^pos^ n'est pas du 
nombre des personnes (telles que I'usufrui- 
tier, Tusager ou le locataire) centre lesqnelles 
ledit art 1384 retient ^alement la pr^mp- 
tion de faute ; 

Consid6rant que c'est done k tort que les 
premiers juges (Trib. civ. de Montluyon 20 
mars 1884) ont mis k la charge du sieur Jean 
Justin, ouvrier mineur au service de la 
Socl^t^ des forges de GhAtillon et Com men- 
try, la preuve k administrer par t^moins que 
I'accident dont il a ^t6 victime le 21 septem- 
bre 1882 ^tait, en fait, imputable k la faute 
et k rimprudence des repr^ntants de ladite 
society ; qu'il incombait, au contraire, k celle- 
ci, pr^um^ a priori en faute, d'^tablir 
qu'elle n'a pu empecher le dommage k raison 
duquel il lui est demand^ reparation, et qu'en 
definitive reveoement est dd soit 4 un cas 
fortuit de force majeure, soit k la faute uni- 
que et caracteris^e de Justin ; 

Par ces motifs, 

Dit qu'il a 6i4 mal jug^, bien appel^; 

Emendant declare la Society des forges de 
Ch&tillon et Commentry responsable de Fac- 
cident cause au concluant; dit que ladite 
soci^te n'a pas prouve, ainsi qu'elle etait 
teuue, que Taccident soit arrive par un cas 
fortuit, de force majeure ou par Tunique faute 
de Justin, etc. 

RECENT ONTARIO DECISIONS^ 
Malicious arrest — Capiae ad regpondendum — 

Necessity to set aside before bringing action 

— Reasonable and probable cause — Duty of 

Judge. 
In an action for malicious arrest on the 
ground of want of reasonable and probable 
cause, to enable the plaintifi' to recover it is 
not necessary to shew that the oa. re, or the 
Judge's order on which the same was ob- 
tained, has been set aside. 

The defendant in his application for an 
order for the ca. re, by his affidavit made out 
a prima facie case, but certain facts and cir- 
cumstances, which it was alleged he was 
aware of, were omitted therefrom, which, it 
was contended, might, if stated, have satis- 
fied the Judge granting the order that, al- 
though the plaintiflf was about to depart from 
the Province, it was not with intent to de- 
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fraud, etc. At the trial, the Judge decided 
the question of reasonable and probable 
cause without leaving to the jury any ques- 
tion as to whether the statements in the de- 
fendant's affidavit fairly stated the case. 

HM, that before deciding on the question 
of reasonable and probable cause, the Judge 
should have seen that the facts on which he 
ruled were either proved without contradic- 
tion, or admitted, or found by the jury ; Bur- 
ton, J. A., dissenderUe ; Patterson, J. A., dubi' 
iarUe.—Erickion v. Brand, Court of Appeal, 
Jan. 30, 1888. 

RailvKLy Compcmy^Shipment of goods to a 
point beyond drfendantt^ line — Negligence 
— OongtriKticn of conditions of contntcl — 
IL S. a c. 109, s. 104. 

An action to recover damages for the loss 
of some goods consigned to be carried by the 
defendants from Toronto to McGregor Sta- 
tion, on the C. P. Railway, in Manitoba, and 
for iojury sustained by other goods by wet, 
and for delay in transport The defendants' 
line of railway extended only as far as Fort 
Gratiot, Michigan, and the goods were carried 
the rest of the way by other companies, and 
were damaged and lost by the negligence of 
one or more of such companies. 

The defendants sought to protect themsel- 
ves from liability by setting up the 10th con- 
dition endorsed on the receipt given to the 
plaintiff for the amount paid by him for car- 
riage, which was as follows: — "All goods 
addressed to consignees at points beyond 
the places at which the company has stations, 
and respecting which no direction to the con- 
trary shall have been received at those sta- 
tions, will be forwarded to their destination 
by public carrier or otherwise, as opportunity 
may offer, without any claim for delay 
against the company for want of opportunity 
to forward them ; or they may, at the dis- 
cretion of the company, be suffered to re- 
main on the company's premises or be placed 
in shed or warehouse (if there be such con- 
venience for receiving the same) pending 
communication with the consignees, at the 
risk of the owners as to damages thereto 
from any cause whatever. But the delivery 
of the goods by the company will be consi- 
dered complete, and all responsibility of the I 



said company shall cease, when other such 
carriers shall have received notice that the 
said company is prepared to deliver to them 
the said goods for further conveyance ; and it 
is expressly declared and agreed that the 
said Grand Trunk Bail way Company shall 
not be responsible for any loss, misdelivery, 
damage, or detention that may happen to 
goods so sent by them, if such loss, misde- 
livery, damage, or detention occur after the 
goods arrive at the said stations or places on 
their line nearest to the points or places 
which they are consigned to, or beyond their 
said limits." 

Held, that the contract of the defendants was 
to carry the goods to McGregor Station ; and 
in its true construction, the condition qaoied 
applied only to the forwarding of the goods 
from the place to which the defendants had 
contracted to carry them, whether that was 
a place on the line of the defendants, or on a 
connectiDg railway, and bad not the effect of 
limiting the liability of the defendants to 
anything occurring upon their own line. 

Collins V. Bnstol <fe Exeter R. W. Co., 7 H. 
L. Cas. 194, followed. 

Held, also, that the provisions of the Rail- 
way Act, R. S. C. c. 109, s. 104, which pre- 
clude a railway company from relieving 
themselves from liability by any notice, con- 
dition, or declaration, if the damage arises 
from any negligence, omission, or mlsoon- 
duct of the company or its servants, do not 
apply to a contract to carry goods over other 
lines, even though such are within the terri- 
torial jurisdiction of the Parliament of Canada. 

The judgment of the Queen's Bench Divi- 
sion, 12 0. R. 103, affirmed, but on different 
groxmdtu—McMiUan v. Chrand Trunk By. Co^ 
Court of Appeal, Jan. 30, 1888. 



Railway — Expropriation qf* lands — Cbrnpenao- 
fton — Date at which value to be ascertained 
— Increcue in value owing to railway iitdf 
— Deviaiion of street. 
Held, affirming the decision of Fergoson, 
J., 12 0. R. 624, that in ascertaining the com- 
pensation to be made to a landowner for 
land expropriated for a raUway under R. & 
C. c. 109, s. 8, the value of the part taken (as 
well as the increased value of the part not 
taken, which by s-B. 21 is to be set off) is to 
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be ascertained with reference to the date of 
the deposit of the map or plan and book of 
reference, under shs. 14 (or in this case with 
reference to the date of the notice or decision 
to expropriate), and therefore such value 
should include any increase which may 
have been caused by, or is owing to, the con- 
templated construction of the railway. 

SembUf per Burton, J. A., that what is in- 
tended by 8-«. 21 is a direct or peculiar benefit 
accruing to the particular land in question,and 
not the general benefit resulting to all land- 
owners from the construction of the railway. 

Per Osier, J. A^ that the land in question 
not having been taken strictly for the pur- 
poses of the railway, but after the laying 
down of the railway, for the purpose of de- 
viating a street, to allow the railway to run 
along the original street, there was no right 
to set off the increased value of the land not 
taken caused by the construction of the rail- 
way.— ,;afii« V. Ontario & Quebec Ry, Co,, 
Court of Appeal, Jan. 10, 1888. 

EUdioM—R. 8. C. c. 9, m. 32 and 33, consirvc- 
twn of—Time for trial of petiiion— Extend- 
ing time. 

The petition was presented on the 6th of 
May, 1887, during a session of Parliament 
which ended on 23rd June, and issue was 
jomed ou 3rd June ; no application was made 
or step taken after that until the 6th De- 
cember, 1887, when the petitioner applied to 
have a time and place appointed for the 
trial, and to have the time for the commence- 
ment of the trial enlarged. 

The first part of s. 32 of the Controverted 
Elections Act, R. S. C. c. 9, is as follows : 

" The trial of every election petition shall 
be commenced within six months from the 
time when such petition has been presented, 
and shall be proceeded with from day to day 
until such trial is over ; but if at any time it 
appears to the Court or Judge that the res 
pondent's presence at the trial is necessary, 
such trial shall not be commenced during 
any session of Parliament : and in the com- 
putation of any time or delay allowed for any 
step or proceeding in respect of any such trial, 
or for the commencement thereof as afore- 
said, the time occupied by such session of 
Parliament shall not be included." 



Held, Patterson, J. A., dissenting, that the 
exception in the last clause is confined to a 
case in which the Court is satisfied that the 
respondents presence is necessary ; mch trial 
refers to a trial at which the respondent's 
presence has been declared to be necessary ; 
and no such declaration having been made 
in this case, the time of the session of Par- 
liament was not to be excluded from the six 
months within which the trial was to be 
commenced. 

It was not incumbent upon the respondent 
to move to dismiss the petition for default 

The Court could not ntmc pro tunc declare 
that the respondent's presence at the trial 
was necessary. 

Per Curiam, that the time for the commen- 
cement of the trial may be enlarged under s. 
33, notwithstanding the expiration of the six 
months ; but it had not been established in 
this case that the requirements of justice 
rendered such enlargement necessary ; and 
the Court refused to appoint a time and place 
for trial or to enlarge the time. — In re Algoma 
Dominion Election Petition, Burk v. Dawson, 
Court of Appeal, Jan. 10, 1888. 

Railway Company — Expropriation of lands — 
Dominion Railway Act or Provincial Rail- 
way Act — Work for general advantage of 
Canada — Notice. 

On an application for an injunction to res- 
train the defendantA, who were incorporated 
by Statutes of the Ontario Legislature, from 
applying to a County Judge for a warrant for 
possession of certain lauds required by them, 
and being expropriated by them under the 
provisions of the Ontario Railway Act, on 
the ground that the defendants' railway had 
been declared a work for the general advan- 
tage of Canada, and that no notice of expro- 
priation had been served, as required by the 
provisions of the Ontario Railway Act ; 

Held, under the circumntances of this ca^e, 
and following CUgg v. Grand Trunk R. fT. Co,, 
10 0. R. p. 713, and Darling v.' Midland R, W. 
Co., 11 P. R. 321, that the defendants were no 
longer within the operation of the Ontario 
Statutes. 

Held, also, that a notice requiring the lands, 
given under the Dominion Railway Act, was 
not a sufficient notice under the Ontario 
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Railway Act.— J5ar6«wi v. St Catharines & 
Niagara Central Ry. Co,, Chancery Ditfition, 
Ferguson, J., March 15, 1888. 

Railway Company — Negligence — lAohUity — 
Train, meaning of—R S. C c. 109, «. 62— 
Obligation to ring heU. 

The defendants' station at A. was on what 
was known as the side track, between which 
and the main track there was a platform for 
passengers alighting from and getting on the 
trains on the main track. The plaintiff had 
come to the station to meet a friend, and as- 
certaining from her that she had left her 
overshoes in the car, he attempted to cross 
over the side track and reach the platform, 
when the engine and tender, which had been 
detached from the rest of the train, and were 
backing down the side track to pick up a car 
some fifty yards distant, ran on the plaintiff 
and injured him. The plaintiff was looking 
in the opposite direction from that in which 
the engine and tender were coming, and 
therefore did not see them ; and it appeared 
that had he been looking out, he must have 
seen them before he attempted to cross, and 
so avoided the accident, as it was only a se- 
cond or two from the time he left the plat- 
form until he was struck, and there was no 
obstruction to his view. 

Held, that the accident having been caused 
by the plaintiff's own negligence and want 
of care, the defendants weie not liable. 

Quare, whether an engine and tender con- 
stitute a train within s. 62 of R. a C. c. 109, so 
as to require a man to be stationed on the 
rear car to warn persons of their approach, 
but in any event there was a man so station- 
ed here, who did give warning. 

Held, also, that the statutory obligation to 
ring the bell or sound the whistle only applies 
to a highway crossing, and not to an engine 
shunting on a railway company's own pre- 
mises. — Casey v. Canadian Pacific Ry. Co,, 
Common Pleas Division, March 10, 1888. 

Master and Servant — • Wrongful dismissals- 
Manager of Company — Speculation in 
margins. 
The defendants carried on the business of 

a commercial agency, of which the plaintiff 



was general mani^r. By the ten&i of h j 
engagement the plaintiff was to be paid a sa- 
lary of $5,000, and was to devote his whole 
time, influenoa, and talents to the sneoeBsfii] 
promotion of the banness; the &ilareof ei- 
tber party to keep the agreement lendenn: 
it void. In the dischaiige of the plaintif > 
duties in rating merchants when foaiid spe- 
culating, their rating would be lowered. Ttif 
plaintiff having engaged in specnlatin^f n 
marginal on the stock and grain excfaAnj-^. 
through brokers and bucket shops, and h;iv- 
ving sunk all his private means, and bect^st 
indebted to a large extent beyond his ab-lity 
to pay, and thereby brought the defend&nt* 
into disrepute, was requested by them t.* 
give up speculating, which he refused Ut d 
saying that if his doing so was a condiu •- 
of his remaining with the company he wouk 
dissolve his connection therewith; wiierr- 
upon he was dismissed. 

Held, that the company were jasti6eil ic 
dismissing him — Priestman v. Bradttrtti U-, 
Common Pleas Division, March 10, 188S. 



Agreement — Manufacture of goods—** Ad'y' 
first cost,** meaning of. 

The defendants, carrying on businrflsic 
manufacturing and upholstering goods, ec- 
tered into an agreement with the plaintif 
whereby the plaintiff was to manu&ctare «- 
the upholstered goods sold by the defeniins 
at an advance of 11 per cent upon the tctoi 
first co»t of goods made and shipped fron 
Toronto ; the percentage to pay cost of pa«^^- 
ing and shipping the goods, and materia 
used as packing to be charged at cost prio^; 
the plaintiff to buy all goods required f«r 
manufacture (except snth frames as ti< 
plaintiff should make himself) from tbe'> 
fondants; and the price charged for tbegoc^i^ 
to be understood as the actual first cost; &Bi 
the actual first cost value of the goods s^. 
manufactured for the defendants to be cvc- 
puted from the prices chaiged by the defesi- 
ants to the plaintifil 

Held, that under the agreement the '^'^^ 
tual first cost ** on which the plaintiff wtf t- 
charge an advance of 11 per cent w»8t*!^ 
price of the material used and the wa^ 
paid.— ^tocib v. Toronto Uphoittering Ox,0'^' 
mon Pleas Division, March 10, 1888. 
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In designing a new Goart-housOi we re- 
marked last week, provision should be made 
for the wants of a city of at least one million 
inhabitants. The population of Montreal 
has doubled twice within the recollection of 
many who are still in practice, and there is 
no reason to suppose that it will not double 
twice again during the time of many who 
are now commencing their career. The 
want of foresight in this respect is already 
bewailed in London. ** Thanks to the official 
wisdom (says the Law Times) which, in de- 
signing the Law Courls, provided ten courts 
for the accommodation of fifteen, or, allow- 
ing one for chambers, fourteen common law 
judges, the full strength of the Bench can 
only be utilized by forming four divisional 
courts each of two judges, or three courts, 
one of which must consist of three judges. 
Of late years, the assizes have become so nu- 
merous and so lengthy that the f\ill extent 
of the inconvenience has not been felt If, 
howevar, the late sittings had lasted another 
week, we believe work could hardly have 
been found for more than two divisional 
cnorts, in which case, supposing eight nisi 
priiu courts formed > two judges could have 
been added to the ranks of the unemployed. 
Such a state of things, when considered in 
conjunction with the congested state of the 
cause list, becomes nothing short of a public 
scandaL Before an additional Chancery 
judge is appointed,^t is perhaps worth while 
to inquire where his lordship is to sit when 
he is appointed. At present there are five 
Chancery judges, besides the Lord Chancel- 
lor, and five courts available for them. The 
appointment of a sixth will therefore raise in 
equity the same bewildering problem already 
presented at common law, and, if possible, in 
a more difficult form, for there is no possi- 
bility in chancery of cutting the knot by 
smuggling three judges into one court to do 
the work of twa That in the progress of 
time our judicial system might expand, or 
that the legal business of the countxy might 



ever increase in bulk, are evidently among 
the many ideas which did not suggest them- 
selves to the designers of the law courts." 



A French journal puts the following query : 
'' II y a en France dix mille six cent quatre- 
vingt-quatorze avocats. II n'y en a pa%|>lus 
d'un millier qui vivent de leur profession. 
Trois cents sont deputes ou s^nateurs. Alors, 
qu'est-ce qui fait vivre tous les arctres." The 
fees of advocacy must be very small in 
France if they suffice only to support one 
thousand persons, that is to say, one advo- 
cate to a community of about forty thousand. 
The record of the English bar, we imagine, 
is very far ahead of this. 



The Medico-Legal Society of New York, 
says the Sanitary Record, appointed a com- 
mittee to report on the best method of exe- 
cuting criminals. It is suggested that hang- 
ing should be abolished, as cruel and contrary 
to the public sense of civilization. As a sub- 
stitute for the present death penalty they re- 
commend (a) death by the electric current, 
or (6) death by hypodermatic or other injec- 
tion of poison ; or (c) death by carbonic oxide 
gas injected into a small room in each jail ; 
giving preference to the first Medical opi- 
nion in England, however, does not support 
the view that hanging can be successfully re- 
placed by a less cruel method of execution. 
See 10 Leg. News, 393. 



Chief Justice Gait, of Ontario, upon whom 
the honour of knighthood has been conferred, 
was bom at London, Eng., August 12, 1815. 
His father, John Qalt, was a well known lite- 
rary man, the author of *' Laurie Todd ** and 
other works. When the present Chief Jus- 
tice was about eighteen years old, the family 
came to Canada and settled in Toronto. Af- 
ter some years had been spent in commer- 
cial pursuits, Thomas entered upon the study 
of the law in the office of the late Chief Jus- 
tice Draper ; was called to the bar in 1845, 
and made Q.C. in 1858. In 1869 he was ap- 
pointed a Justice of the Court of Common 
Pleas. Last year he was elevated to the 
office of Chief Justice of the same Court. 

We have received a copy of a pamphlet, by 
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Mr. J. G. 1/ Amour, Advocate, containing a 
number of suggested amendments to the 
Code of Procedure. The subject is one which 
will shortly engage the attention of a Com- 
mission. 

CIRCUIT COURT. 

Montreal, June 9, 1888. 
Before Gill, J. 
RoHDT V. Gagnon et aL 

C,C, 1048 — Payment of money not dw — Rigid 

of recovery — CJiosejugSe. 
Hkld : — TJuit a person who is sued far a debt 
which has been already paid, and who, 
being unable at live time to prove payment^ 
allows judgment to be obtained ex parte, and 
pays the amount of the. judgment, Ims a 
right, on establishing the fact of the previous 
payment, to recover tJie amount so paid, 
and the exception of chose jug6e cannot in 
such case be opposed to the demand. 
The judgment of the Court is as follows :— 
"LaCour, etc. 

*' Attendu que le demandeur actuel pour- 
suivi par les defendeurs actuels dans une 
cause de ce tribunal Na 10,974, s'est vu con- 
damn^ comme ayant ^pou86 sous le regime 
de la communaut^ de biens Dame Albina 
Quesnel, d payer aux dits defendeurs actuels 
$51.95 pour un compte de marchandises que 
la dite Albina Quesnel avait achet^s de 
Dame Janey O'Hara, Spouse Jordan, mar- 
chande publique qui fit faillite et dont les 
livres do credit furent vendus aux dits de- 
fendeurs actuels par le curateur charg6 de 
liquider la faillite ; 

" Attendu que le demandeur n'a pas op- 
pose Texception de paiement jl la dite de- 
mande et n'a oflfert aucune defense quelcon- 
que, que jugement fut rendu ex parte sur 
Taffidavit de Tun des dits defendeurs actuels 
et que le demandeur sur execution et saisie 
contre ses biens paya le jugement en capital, 
interet et frais s*eievant & $68.26 pour ne pas 
laisser vendre ses meubles, la dite Albina 
Quesnel protestant qu'elle ne le devait pas ; 

" Considerant que le demandeur poursuit 
maintenant & son tour les dits defendeurs 
actuels en repetition de la dite somme de 
168.25, alieguant qu'il ne devait pas le dit 



compte parce qne la dite Albina QDeinel 
I'avait paye et acquitte avant son manage 4 
la dite Janey O'Hara avant la faillite de oette 
demi^re et qu'en payant le dit jogement il a 
paye indClment, prouvant qu'il n'a pa 8e de- 
fendre H Faction des defendeurs parce qo'il 
n'avait pu se procurer alora la preave da dit 
paiement anterieur jl la faillite; 

" Considerant que le demandeur a proove 
les allegations essentielleB de sa demande et 
qne les defenses des defendeurs ne sont pas 
fondees, et notamment que rexceptisn de 
chose jugee offerte par Pan d'eux n'est pas 
fondee parce que la question da paiement 
n'ayant ete ni plaidee ni d^battue lors de la 
premiere action, il n'y a pas chose jug^ sur 
ce point, et Taction en rei^etition maintenant 
portee par le demandeur est bien fondle ; en 
consequence condamne les defendeurs oon- 
jointement et solidairement k payer an de- 
mandeur la susdite somme de $68.25 avec 
interet depuis le 14 mars 1888, joar de TaBsi- 
gnation, avec depens, oonjointement et soli- 
dairement pour les depens taxes oommedans 
une cause ex parte, et chacua en droit soi 
contre les dits defendeurs pour les depens de 
contestation vu qu'ils se sont separes duis 
leurs defenses et qu'il n'y a pas en droit de 
solidarite pour les frais." 

The learned judge referred to the foUowii^ 
autliorities on chose jugle : 

Ancieu Droit : Rodier, Questions sar TOr- 
don. 1667, titre 35, art 34, paragraphe XI, 
page 739 de TEdit de 1769. 

Merlin, Rep., va payement, Na 14. 

Nouveau Droit: Code Nap. dispositions 
analogues au n6tie. Demolombe, voL 30, 
page 319, Na 339 sur I'article 1351. 

Aubry et Rau, yoL 8, p. 402, oil sont dt^ 
an grand nombre d'autorites: Delvincoort, 
TouUier, Du ran ton, Larombidre, Boonier. 
Plusieurs arrets. 

Le jugement de la cour d'Appel re Lai- 
nesse et Labonte est non tout k fait ad rem ; 
il y a quelque difference dans les faits. 

Contra un seul : Griolet dit autorite de la 
chose jugee, p. 108 et 172 ; il est combattu 
sur ce point par Demolombe qui le lone en 
general et I'approuve sur bien d'aatres. 

Aubry et Rau : De la r^le Res judicala 
pro veritate Jiabetw, U resulte que toate de- 
mande ou exception noavelle qoi tendrait 4 
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remettre en question, entre les parties, Pexis- 
tenoe on la non-existence du rapport jaridi- 
qne qui a fait Tobjet d'une contestation ant6 
rieme pent dtre repouss^ par une exception 
ou une r^plique tirte de la choee jog6e. 

Toutefois cette r^le ne s'oppose pas H ce 
que oelui qui a 616 oondamn6 an paiement 
d'une creanoe sans avoir oppose I'exception 
de paiement puisse se pr^valoir ult^rieure- 
ment d'une quittance constatant sa liberation 
soit pour s'oppoeer aux poursuites dirig^es 
centre lui, soit pour exercer Taction en r6p6. 
tition de Pindd. II pent mSme exciper de 
tout autre mode de liberation qu'il avait omis 
de faire valoir et notamment d'one remise 
de dette. 

Voir arrets de Cassation cite par Demo- 
lombe, page 321 *' attendu etc." Toat & fait 
ad rem, 

Chapieau, Hall, NicoUs & Brown, attorneys 
for Plaintiff: 

Arthur Desjardins, attorney for Defendant 
C. E. Gagnon. 

D. A. Dumas, attorney for Defendant G. A. 



SUPERIOR COURT— MONTREAL* 
SoeiiUs—DroU, cTexpulgion^Oauses UgUimes. 

Jugif i. Que d'aprds le droit commun les 
associations ont )e droit d'oxpulsion contre 
leurs membres pour des causes legitimes ; 

2. Que ]e refus d'vn membre de se sou- 
mettre an contr61e du president dans les 
assembiees, ainsi que le fait d'empecber sys- 
tematiquemint la societe de proceder & ses 
affaires regulieres par des interruptions 
intempestives, des discussions mal & propos 
ot interminableSy Temploi dans ces assem- 
bieee d'un langage irritant pour les socie- 
taires sont des causes suffisantes pour 
justifier I'expulsion de ce membre de la 
societe.— Xopointe v. VAgsociation des Com- 
mer^nia lAcmciU de Vins et de Liqueurs, 
Jette, J., 31 janv. 1888. 



ResponsibaUy oj Chemist— Negligence^Hear- 
say Evidence— Sv^emental Oath, 
Held, 1. Where a chemist leaves his shop 
in charge of an apprentice, not qualified 

* To appear in Montreal Law Reports, 4 S. 0. 



under The Quebec Pharmacy Act 1885, sec 
22, to mix prescriptions, he is guilty of faute 
and is liable in damages towards a person 
injured by an explosion of chemicals during 
his absence, such explosion resulting from 
the act of the apprentice. 

2. The apprentice having died since the 
institution of the action, and there being no 
other living eye-witness of the facts, the 
statement made by him to his master, the 
defendant, in explanation of the circum- 
stances, is admissible as evidence, not as 
absolute proof, but as explanatory and 
corroborative of other circumstantial proof. 

3. Where there is absolute proof of in- 
juries resulting from chemical action and of 
an explosion having occurred on the defen- 
dant's premises, and the only eye-witness is 
dead, the Court will examine the plaintiff 
under Arts. 1245 and 1254, C.C, and 448 
CC.F.—Laskey v. Lyons, Davidson, J., Feb. 
17, 1888. 



Exemption from Taxes— 38 Vkt. (Q,), clu 73, s, 
3 — CJhurch — Special Assessment 
Held, That the Statute 38 Vict. (Q), c. 73, 
s. 3, exempting churches, parsonages and 
bishops' palaces from the payment of "all 
taxes," includes special assessments for local 
improvements- — City of Montreal v. Rector 
and Chwrchvxxrdens of Christ Church Catliedral, 
Tellier, J., March 31, 1888. 



Promesse de mariage — Refus de Vexicuter — 
Dommages-IntirHs, 
Jugi, Que si par mconstance ou autrement 
celui qui avait promis de se marier change 
de resolution et refuse d'accomplir sa pro- 
messe, il doit des dommages-interets & 
I'autre partie. Cardinal v. Dorice alias Doris, 
Taschereau, J., 4 avrll 1888. 



Interdiction— Ivrogne—Prodiguc^Effet de Vin- 
terdiction — Control antiriewr, 

J'^^i Que I'interdiction d'une personne 
comme ivrogne d'habitude a les memes 
effete que I'interdiction pour prodigalite, et 
notamment, un contrat fait par un ivrogne 
avantson interdiction est valide comme le 
serait celui d'un prodigue dans les memes 
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ciTCODBiaJioBB.'— Metayer v. MeVey^ Tellier, J., 
7 avril 1888. 

Vente d f€nn«— LirroMon— 7fM0?t»W/t/^— U^ 
ponseendroiL 
Jugi, Qa'un vendeur qui accorde k Vache- 
teur un d61ai pour le paiement du prix con- 
vena, ne peat ensaite refuser de livrer les 
marchandises vendues et exiger des garan- 
ties, it inoins qae Tacheteur ne soit devena 
insolvable, de manidre k ce qae le vendeur 
soit dans an danger imminent de perdre sa 
cr^ance; et on plaidoyer k one action i4- 
clamant des dom mages pour d6faat de 
livraison, qui n'all^ue pas cette insolva- 
bilit^ est mal fond^ en droit et peut ^tre 
renvoy^ sur r^ponse en droit — Collelte v. 
Lewie, Wurtele, J., 21 mars 1888. 



Servitudes-'CSU de Mantrial^Rues^Vente— 
QaranUe—Impenses et amilioratums. 

Jugi, 1. Que dans la cit6 de Montreal un 
vendeur d'un lot de terre sur lequel la cit^ 
de Montreal a un droit de servitude en 
vertu de sa charte, c'est-H-dire, le droit 
d'empdcher les propri^taires do construire en 
dehors de la Hgne fix^ par le plan homo- 
logu^ de la cit^, dans les rues qui doivent 
etre ^largies ou ouvertes, est tenu de garantir 
I'acheteur contre cette servitude, A moins de 
convention contraire, et I'acheteur menace 
d'^viction peutfaire rSsilierla vente. 

2. Que dans ce cas I'acheteur a droit de se 
faire rembourser par le vendeur toutes les 
impenses et ameliorations qu'il aura faites 
sur ce lot — Menard v. Ramb&iUt Mathieu, J., 
9 f(gvrier 1888. 

Assaut-^Action en dommage — Pteuve. 
JvQt : — Que dans une cause en dommage 
pour assaut, le plaidoyer de coupable fait de- 
vant la Cour du Recorder dans une poursuite 
criminelle pour le mdme assaut, est une ad- 
mission du fait de Passaut dont le deman 
deur peut prendre avantage dans Taction 
civile. — Fortier v. Sauvi, Tait, J., 18 ffivrier 
1888. 

cm de MontrM— Taxes— Propriitaires par in- 
divie — Solidarity pour les taxes, 
Jno£ : — Que Tobligation des propri^taires 



de biens immeubles de payer les taxes does 
k la cite de Montreal est indivisible, conjoint 
et solidaire, et que oette demidre pent en 
poarsoivre le paiement, en entier, oontre 
celui dont le nom est inscrit aa r61ed'eva]oa- 
tion, oa de tout autre proprietaire par indi- 
vi^.'—LaciUde Monirial v. Castidy, Tellier, 
J., 22 mars 1888. 

Election — Services au oandidat — PreuiK 
tesHmoniaU, 
Juot : — Qu'une reclamation de la part d'un 
avocat pour ser>'ices rendos 4 un oandidat 
durant son election, telles que redactioD de 
circulaires, d'anuonoes dans les ioamaax, 
pas et demarches, obtention de signatares et 
de votes en fiRveur du candidat* organisation 
de comites et d'assembiees pobliqaes, dis- 
couiB, etc., s'eievant A une somme exoedant 
$5a00nepeut etre preuvee par tdmoins.— 
Ethier v. Hurteau, Mathieu, J., 16 avril 1888. 



Saisie erronie — Dommages — ResponsahiHU— 
Huissier, 

Juo6 : — Qu'une personne dont les menbiea 
sont saisis erronement en vertu d'an bref 
d'execution, Phuissier ayant pris une per- 
sonne de memo nom pour une autre, a droit 
k des dommages exemplaires, fixes dans Fes- 
pdce k $15.00 ; le saisissant etant dans ce caa 
responsable de Terreur de Thuissier. — La- 
londe V. BesselU, Taschereau, J., 31 avril 18^ 

SubMuHon — Inveniaire — OrevSs ft appdh. 

JuG^:— Que des appeies de substitotion 
ayant eventuellement droit k la propriete 
possedee par des greves ont droit de faire un 
inventaire des biens substitu^s, aux frais des 
greves, et d'y appeler ces demiersy dans le 
cas oil ils refusent de le Caire enx-m^mes, 
mais ils ne pen vent prendre une action poor 
forcer les greves k prooeder k cet inventaire. 
(946 C. Q,)—Bwmissa v. Ste. Marie, Tasche- 
reau, J., 13 mars 1888. 



Apprenti—Mattre—Changemenl de domieUe— 
Droit duph^ 

JvQt :--Qu'un pSre qui engage sod fils mi- 
neur comme apprenti poar on nombre dtor- 
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min^ d'ann^ dans Pendroit ad il reside 
avecsafiamille, est justifiable de letirerson 
fils d'apprentissage, avant Pexpiration da 
temps fix^ lorsqne le mattre veut I'emmener 
r6sider dans une place ^loign^e oii le p^re ne 
sera pas en etat de pouvoir surveiller la con- 
daitede eon &\B.—Qravel v. Mdio, Taschereaa, 
J., 8 f^vrier 1888. 



Charretier — Vtksse — Accident— Dommages, 

Juoik : — Qu'un charretier qui traverse une 
rae, dans la cit6 de Montreal, doit conduire 
son cheval an pas, autrement il sera respon- 
eable des dommages qu'il pourra causer si 
son cheval ou sa voitare frappe qaelqu'un. — 
Roberts v. B<igHen, Mathieu, J., ler figvrier 
1888. 



CommunatUS — Reed par la veuve ou les hhitiers 
— PSruUit^—MetMes — Immeubles. 
3vGt :~Que la p^nalit^ que la loi impose 
centre celni qui a diverti ou recel^ quelques 
effets de la communaut^ con ju gale, ne s'ap- 
plique qu'aux meubles, et non aux immeu- 
bles de la oommunaut^ — Oaudry v. Oaudry, 
Wurtele, J., 23 man 1888. 



LibcUe—Difenae—ViriU du UbelU—Justifica' 
tionr—Empioyi public— Riponee en droit 

Juoi: — la Qn'un journal ne pent plaider 
la v^rit^ des imputations contenues dans un 
pr^tendu libelle comme justification de sa 
publication, et que tel plaidoyer k une actioa 
en dommage pent Stre renvoy^ sur r^ponse 
en droit 

2o. Qu'on employ^ public est responsable 
de sa conduits it Tautorit^ comp6tente et qu'un 
journal n'a aucun droit, en Pabsence d'une 
mission sp^iale, d'informer le public de sa 
conduite.— Dootttf v. Qraham^ Mathieu, J., 27 
mars 1888. 



CX)UR lyAPPEL DE PARIS. 

13 Janvier 1888. 

Pr^idenoe de M. Bouchbb-Cadart. 

RoLLiN V. Dame Rollin. 

StpataHon de corps — Femme — PentUm alimenr 
iavre — Liquidation — ImputaHon. 



La pennon, accordie a la femme pendant Vins- 
tance en siparaticn de corps, ne rev^t ttn 
caract^e alimentaire que lorsque les revenue 
de ses propres et ceux de sa part dans la 
commwiauti sont insuffisants; aucascon" 
traire, eUe est impuiaUe, lore de la liquida" 
tion, sur les revenus des reprises et part de 
la femme courus pendant la mime pSriode 
de temps. 

La Cour, 

Consid6rant, en droit, que la pension ac- 
cord^ k la femme pendant Pinstanoe en se- 
paration de corps, ne revSt le caract^re ali- 
mentaire que lorsque les revenus de ses pro- 
pres et ceux de sa part de communaut^ sont 
insufiisants ; qu'au cas contraire, elle est im- 
putable sur les revenus des reprises et part 
de la femme courus pendant la mSme periode 
de temps; 

Consid^rant, en fait, que Rollin averse k la 
dame HoUin durant I'instance, une somme 
de 4,200 fr., k titre de pension; que cette 
somme est infigrieure aux revenus, courus 
dans le m^me temps, des reprises de la dame 
Rollin et de sa part de communaut^ ; que 
cette somme, touchy par elle & titre provi- 
sionnel, doit dire impute sur cea revenus, 
dont retat liquidatif lui tient compte ; qu' au- 
trement elle toucberait deux fois une partie 
des revenus de la communant^ ; 

Par ces motifs, 

Dit.. que les 4,200 francs, touchy & titre de 
provision, par la dame Rollin sontimputa- 
bles sur les revenus de ses reprises et droits 
dans la communaut^ 



COUR D'APPEL DE GAND. 

8 ffivrier 1888. 
Pr^idence de M. Machblynok. 
Vandekhsckb db Lembkkb v. Molitor. 
Legs— Designation btnificiaire— Interpretation, 
n n*at pasnScessaire, pour la validiU cTtin legs, 
que la personne d qui il est fait soit nommie ; 
il suffit qu'elle soit disignSe et qu^on puisse 
la connaitre. 
Pour rechercher la pensie du testateur encequi 
conceme la personne du ISgataire, il con' 
vientglniralemenl d^ avoir igard au moment 
oil cette pensh t^exprime. 
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La Coub, 
Attendu qu'il n'est pas n^cessaire, pour la 
validity d*un legs, que la personne & qui oe 
legs est fait soil nominee ; qu'il suffit qu'elle 
soit designee et qu'on puisse la connaltre ; 

Attendu que, depuis la date du testament, 
la comtesse de Salviac de Viel-Castel n'a eu, 
k son service, qu'une fern me de chambre : 
Pintim6e ; 

Attendu que, pour rechercher la pens4e du 
testatenr, en ce qui concerne la personne du 
legataire, il convient g^n^ralement d*avoir 
^ard au moment oii cette pens^ s'ex prime 
(Mantica, De conjechiTu xdHmarum voluntatum, 
L. 3, t XVII, i lerj ; que si, par son essence, 
Tex^cution du testament se trouve subor- 
donn^e & I'^ventualit^de la mort du de cujuSf 
la volont^ de gratifier le legataire s'affirme 
par la confection de oet acte m^me, et la 
forme d'un legs pur et simple, sans restric- 
tion, sans reserves fait pr^sumer que cette 
volont6 8*est fix^ et proc^e d'une cause d^jA 
exifitante k ce moment ; 

Attendu que tel est le sentiment de Man- 
tica dans les esp^ces suivantes : 

"Cum regulariter tempus testament! de- 
** beat spectari, deducitur primo quod si tes- 
"tator legavit ecclesiae parochial!, et post 
•'factum testamentum, mutavit habitatio- 
" nem, legatum debitur illi ecclesise in cujus 
" parochii habitavit tempore testamenti. non 
" tempore mortifl... Tertio deducitur quod 
" si liberatio relicta est debitoribus intelli- 
*'gitur de iis qui erant debitores tempore 
" testamenti." Mantica, loc ciL, §? 3 et 5 ; 

Attendu que cette interpretation se d^duit 
logiquement do la teneur du legs querell6 ; 
quMl 6tait loisible & la testatrice d'exprimer 
sa pens^ en tormes precis, de restreindre la 
port^e de la disposition, d'y ajouter telle on 
telle modality, de viser express^ment T^po- 
que de son decte; que son silence & cet^gard 
doit naturellement 8*interpr6ter par Tabsence 
de toute intention semblable et par la nature 
de la liberality faite ratione personcB ; 

Attendu que, par son codicille, la testatrice 
s*est born^e k ordonner que certains legs se- 
raient deiivr^s par pr^ciput et hors part; 
que, pour le reste, elle ne modifie en rien ses 
volont6s ; 

Attendu que, d'un legs fait au jardinier, 
avec rindication de ses noms et pr^noms, les 



appelants concluent gratnitement qu'en em- 
ployant ces formes diverses, la testatrice a 
eu en vue des effota diff<§rents ; qa'outre Tof- 
fre, faite par Tintimee de proaver qu'il y 
avait au service de la testatrice deux jardi- 
niers du memo nom, ce qui aurait rendu 
une mention nominative indispensable, cette 
mention pent s'expliquer par cette circons- 
tance qu'un autre legs etait fait k deux en- 
fants de ce jardinier ; 

Attendu que tout aussi gratnitement lea 
appelants objectent les traditions de grandee 
families et dedarent inadmissible que la tes- 
tatrice ait voulu gratifier une personne qui, 
au moment de sa mort, aurait qnitte son 
service de preference k oelle qui la servi- 
rait encore; qu'en instituant Tintimee, la 
testatrice conserverait, d'ailleura, la pleine 
liberte de modifier cette disposition, et pou- 
vait k tout instant la revoquer on la rempU- 
cer par des dispositions nouvelles; que ne 
Tayant point fait, elle doit Stre censee avoir 
voulu la malDtenir, m^me au moment de la 
confection du codicille, bien qn'k ce moment 
rintimee eUt perdu la qualite par laquelle 
elle se trouvait designee aa testament; 

Attendu que c'est sans plus de fondement 
que les appelants essaient de tiier argument 
des clauses du testament, dont la redaction 
est la meme; que deux de oes clauses pre- 
sententdes blancs evidenunent destin^ k 
recevoir les noms des legataiies, chose abso- 
lument inexplicable dans le systSme des ap- 
pelants ; qu'au surplus, Timportanoe du legs 
litigieux demontre ^uffisamment I'intention 
de reoompenser das services reels, et non 
celle de donner une gratification k une in- 
connue qui, au moment de la mort de la tes- 
tatrice, pouvait n'etre k son service que de- 
puis vingt-quatre heures ; 

D*oii suit que c*est avec raison et par une 
saine interpretation des intentions de la d6- 
funte, qu*il ete decide que le legs est dA k 
Tintime ; 
Par ces motile, 

Rejetant comme non fondees toutes fins et 
conclusions contraires, oonfirme le jugement 
dont appel ; dit qu'il sera execute selon sa 
forme et teneur ; condamne les appelants anx 
depens de Tinstance d'appel 

NoTBL— J3ere« inslitui nemo poted, niii tu cerU 
demanstratur, disait la L. 9, J 9, Dig. de herwL 
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inHit,, et cette r^le, qaoiqa'elle ne soit pas 
^crite dans le Code civil, n'est pas moins cer- 
taine en droit fran^ais. V. Cass. req. 22 Jan- 
vier 1851 (D. 61.1^9) : 18 mai 1852 (D.52.1. 
137); 23 «Svrier 1863 (D. 6S.1.17l).—Adde : 
Paris, 28 mare 1862 (D. 62.5.194) ; Riom 24 
mai 1861 (D. 61.2.133). 



THE LAW OF LIBEL. 
"An English Barrister," writing to the 
Times, in answer to a letter of Mr. Justice 
Stephen, says: — Our old lawyers fenced 
the law of Ubel with some securities, and one 
was that no action should lie for written or 
spoken slander, unless it imputed a crime or 
affected a man in his office or business, etc. 
(the present limitations of actions of slan- 
der); and another was that nonaction would 
lie unless the slander or libel was, in some 
way, alleged to be false and malicious, which 
involved a wilful and conscious publication of 
what was injurious—for even in the time of 
Lord Coke it was held that a man could not 
do an act maliciously unless he did it con- 
sciously, and was conscious of its nature — 
and the notion of holding a proprietor of a 
paper liable, as for a malicious libel, for a 
mistake of a servant would have appeared 
too monstrous to be entertained. In later 
times, however, these safeguards were un- 
dermined and swept away by the judges. 
Sir James Stephen is aware that almost 
within his lifetime a Court composed of very 
learned judges held that, according to the 
* old common law,* no action lay for libel 
(that is, for written or printed slander) unle8s 
it would lie for the same words if spoken 
(that is, mere oral slander), but that, as it 
had been held otherwise (that is, contrary to 
law), they were bound to follow the decision 
{Thorky v. Lord Kerry, 4 Taunton). The 
efiect of this judgment, in short, was that the 
old common law had been altered by the 
judges of former times as against the pres;", 
and now the definition of a libel is ' anything 
which tends to disparage.' So one of the two 
great securities of the press was swept away, 
and the press were rendered liable for any- 
thing which might be deemed disparaging. 
Still the other great security remained— that 
the libel must at least appear to have been 



published maliciously by the defendant But 
this also in oouree of time was undermined 
and taken away by the judges. No doubt 
they rightly directed juries that where a 
libel was intentional, and intended to injure 
the plaintiff, and apparently uncalled for, the 
malice might be inferred as an inference of 
fact ; but still it was left to the jury, in non- 
political cases, whether under all the circum- 
stances it was or was not sa Unfortunately, 
however, many of the cases of prosecution for 
libel were political, and the judges were mere 
servile tools of Government, and in order to 
enable themselves to secure convictions they 
usurped the power of directing the jury that 
the publication was 'seditious' or 'mali- 
cious,' and that the malice was a mere pre- 
sumption of law from euch a publication, so 
as virtually to direct the jury to convict 
Juries resisted this usurped power, and 
found verdicts of * guilty of publishing only ' 
or * not maliciously,' and when these ver- 
dicts were refused they found general ver- 
dicts of * not guilty.' 

Then arose the great controversy ending 
in Mr. Fox's Libel Act, which declared the 
law to be that the ' whole matter '—that is, 
the whole matter then in issue upon 'not 
guilty'— namely, whether the libol was pub- 
lished maliciously, and with intent to de- 
fame—should be left generally to the jury — 
that is, whether it Was so published, mali- 
ciously, with a bad feeling or motive, and 
with an intent to injure or defame, or with- 
out such bad feeling or motive and with no 
intention to injure. That such was the law 
Lord Campbell shows conclusively from 
rulings of Kenyon, even before the Act, in 
cases not political (* Lives of the Chijf Jus- 
tices,' vol. iii., p. 50) ; though he also states 
that for half a century after the Act the 
judges, first in political cases, and afterwards, 
for the sake of consistency, in all cases, 
utterly set the Act at naught, persisting in 
telling the jury that as a matter of law a 
publication was libellous. Yet, as Lord 
Campbell pointed out, the Act says that the 
judge may deliver his opinion only as Mn 
other criminal cases ' — that is, as the Court 
of Exchequer in its strongest time held, 
giving the jury a general definition of libel, 
leaving them to apply it to the particular 
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case. Unhappily, however, the judge rarely 
inclades tlie essential element of malice or 
bad motive- On the contrary, he tells the 
jury that, unless the occasion is one which 
he deems 'privileged ' (a phrase utterly un- 
known to the older lawyers), malice is to be 
presumed from words likely to be injurious, 
even though they are inserted by inadvert- 
ence or under such circumstances as show 
they were not used with any intention of in- 
jury. The learned judge prefers, he says, 
the ' old common law ' as to libel, and so do 
I — that is, the old common law before it was 
perverted by the judges, as Lord Campbell 
admits it was by the judges of the earlier 
part of the century, whose decisions even 
now. by the bad judicial traditions they 
created, powerfully affect tlie minds of the 
judges and fetter them by decisions which 
render legislation necessary. And strongly 
as the learned judge objects to the proposed 
bill, he will admit that It would not go any 
length compared with what would be the re- 
sult of simply restoring the old law, and 
liberating the press from any liability for 
libel unless in cases wLerean action for slan- 
der could be maintained. Yet the whole 
Court of Common Pleas in 8ir James Mans- 
field's time held that such had been the law. 
No one would wish to carry the alteration of 
the law so far as that, for the law of slander 
is not itself satisfactory ; but that would be 
simply a restoration of the 'old common 
law,' which the learned judge so much pre- 
fers. Again, the proposed measure would 
not, I believe, go so far in the result as if the 
judges were to recur to the law as it was ad- 
ministered by Pratt and the other judges, 
who, in the last century, down to the time of 
Kenyon, in non-political ca^es, left it to the 
jury whether under the circumstances the 
libel was malicious or intentional. With 
such direction no jury would be likely to 
find a newspaper proprietor guilty of a mali- 
cious libel for a mere mistake of a reporter, 
a slip of a writer, or an error in a telegram. 



INSOLVENT NOTICES, ETC. 
Quebec Qfficud GazetU, June 9. 
Judicial AbatidonmenU. 
M^oric Boaehard, trader, Lea Eboulements, Jane 2. 
N^r^ Desroohes, trader, Qaebeo, June 6. 



Marie Alice Bollard, trader, Mootmacny. Jnei 
Alfred O. EllioU aoha KUiott ifc CoLKeeelolR- 
fioer, Montreal, June 4. 

Jamei McCool Jt Co., OtUwa and FW Wiiba. 
Juno 2. 

Omniort appouUed. 

He Joaeph Lacane, Yalleyfield.— Kant k Tuerttj. 
Montreal, joint enrator, Jane 1. 

Re James 0. Malone.— O. Garon, Time Birers, tm- 
tor, April 2L 

DividemU, 

Re N. A. QalllNiaU. Jolielte.— Pint and iiMl «tv 
dead, payable Jane SO, a Desmarteaa, Moatr»l cm- 
tor. 

Re Samuel Laarin.~Rnt and final diTitod. liv- 
able Jaoe 26, C. Deiraarteaa, Montreal, ennlor. 

Re Narcine Rajmond.'-Flrsi and final dtridoi 
payable Jane 2B, C Desmarteaa, Montreal, emnbs. 

Re P. Th^rien A Co.. St. John.— First and final divi- 
dend, payable Jaae 27, C Desmarteaa, Mootiul. 
curator. 

APPOINTMENTS. 

Mr. Horace Arohambanlt, advooate, MontreaL to be 
a legislatiye oounotllor, to represent the oieelonl dm- 
sion of Repentiffoy, in the place of Hon. I^ Anihta- 
bault, resigned. 

Mr. Ho?h Mackay. Montreal, to be a legiristnt 
councillor, to represent the electoral diviaion of Vlc> 
toria, in the place of Hon. James Ferrier. deceased. 

Mr. Nicaise Lemire Marsolais has been appeiatei 
hit h constable in the district of Joliette. 

Mr. Raoul Dandurand, adrocate.has been appoistei 
a justice of the peace, under 33 Viot. eh. 12, with jm^ 
diction over the whole province. 



SPECIAL TERM& 
Special term, Superior Court. Gasp4, July It to SL 
Special term. Circuit Court, Oasp^, July 13 to 3&. 

GENERAL NOTES. 

Proceedings have been commenced against th« Bit- 
hop of Lincoln in the Court of the Archbishop d 
Canterbury, requiring him to cite the bisbop befcn 
his Court for the following Ritualistic pradiee! ;-l. 
The use of lighted candles when not reqaired for ibt 
purpose of giving lighL S. Adopting the ea^twani 
position during the ante-Commanion office. 3w Vxi- 
ing water with the sacramental wine osed in the Eotf 
Communion. 4. Administering water and wins b» 
mixed to the communicants. 5. Standing in ndi « 
position during the Prayer of Consecration as to hi-ie 
the manual acts. 6. Permitting the rigning of tlw 
Agnus Dei immediately after the Prayer of Gosfc- 
cration. 7. Making the sign of the croea over th« 
people. 8. Rinsing the paten and <^ialtoe Mid drini- 
ing the ablutions. 
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Vou XL JUNE 23, 1888. No. 25. 



In United SUiUs y. King, 34 Fed. Rep. 302, 
Laoombe, J., charging the jnry as to the time 
necessary to form an intent to take life, 
quoted an ofb-told incident He said : " The 
human mind acts at times with marvellous 
rapidity. Men have sometimes seen the 
events of a life-time pass in a few minutes 
before their mental vision. Rear^Admiral 
Sir Francis Beaufort was once nearly drown- 
ed. During the brief period of apparent un- 
eonsciousnees after he sank for the third time, 
hia mind reviewed every event of his past 
life. His account of his experience* quoted 
in Miss Martineau's Biographical Sketches, 
is very interesting. 'The course of those 
thoughts,' he says, ' I can even now in a great 
measure retrace. The event which had just 
taken place; the awkwardness which pro- 
duced it ; the bustle it must have occasioned ; 
the effect it would have on a most affection- 
ate father; the manner in which he would 
disclose it to the rest of the family ; and a 
thousand other circumstances minutely as- 
sociated with home— were the first series of 
reflections that occurred. They took then a 
wider range; our last cruise ; a former voy- 
a^ and shipwreck ; my school, the progress 
I had made there, and the time I had mis- 
spent ; and even all my boyish pursuits and 
adventures. Thus travelling back ward, every 
past incident of my life seemed to glance 
across my recollection in retrograde succes- 
sion ; not however in mere outline, as here 
stated, but the picture filled up with every 
minute and collateral feature. In short, the 
whole period of my existence seemed to be 
placed before me in a kind of panoramic 
review, and each act of it seemed to be ac- 
companied by a consciousness of right or 
wrong, or by some reflection on its cause 
or its consequences. Indeed many trifling 
events, which had been long forgotten, then 
crowded into my imagination, and with the 
character of recent familiarity.' If this mental 
action continued until be was fully restored 



to consciousness, the time consumed was 
about twenty minutes. Admiral Beaufort 
however was always convinced that it lasted 
only during submersion; if so, all these 
events swept before his mental vision in the 
space of two minutes. Thought is some- 
times referred to as the very symbol of 
swiftness. 

' Haate me to know 't, that I, with wings as ncift 
As meditaiion, or the thoughts of love, 
May sweep to my revenge.' 

—Hamlet : Act /., Scene 6. 

There is no time so short but that within it 
the human mind can form a deliberate pur- 
pose to do an act ; and if the intent to do 
mischief to another is thus formed as a de- 
liberate intent, though after no matter how 
short a period of reflection, it none the less 
is malice. Malice, in the old definitions, is 
spoken of as express or implied. That agaia 
is a dittinction which is a delusion and a 
snare. Practically, jurymen never deal with 
express malice. There is no express evid- 
ence of malice given to them. Malice, as I 
have told you, is an intent of the mind and 
heart. There is never presented to a jury 
direct evidence of what was the intent of the 
man's heart at the time." 



Meeson v. Addisori et oZ., which, as reported 
by Mr. Haggard in his latest fiction, will 
probably be read by many lawyers during 
the vacation, is passably interesting and well 
told. In humour, however, it falls far behind 
the famous case of BardeU v. Pickwick, There 
is no explanation suggested, moreover, why 
the will was not executed upon the sail 
which was used to cover the damp floor of 
the hut, or upon a piece of board, rather than 
upon the lady's shoulders. 



English knowledge of American geography 
has never been very profound. It is not sur- 
prising, therefore, that members of the legal 
profession, even in a public announcement, 
should betray ignorance such as is apparent 
in the following advertisement :— ** Any law- 
yer from Michigan, State of Ohio, U. S. A,, 
now in England, is requested to place him- 
self in communication with Mr. Geo. Lewis, 
10 and 11, Ely-place, Holbom. E, C" 
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CIBCUIT COURT. 
Hull (County of Ottawa), Jan« 27, 1888. 

BtjWt WURTBLB^ J. 

Cyb v. Eddy. 

Bvtt of worh—Ohligaiion to work on legal 
holidayB, 

Hbld: — ThcU workmen engaged by the month 
to loorkfor the Hoson on a t%mber4imit^ 
are not obliged to work on legal holidayt 
which are observed as rdigicw holidayt by 
the Church to which they bdong, and thai 
their employer has no right to make a 
deduction from their wages for such days. 

Tm Curiam :— The plaintiff engaged with 
the defendant to work for the season of last 
winter at the latter's Damoine timher-limit, 
in consideration of $12 per month and his 
hoard. 

He worked from the 25th September, 1886, 
to the 2l8t March last, and now sues for a 
balance on his wages of $22. The defendant 
pleads a settlement and payment in fall by 
an order on the head ofiSce at Hull for $6.23, 
and has established the settlement with the 
exception of four items amounting to $6. No 
proof was made respecting two of these items. 
The other two, of $1.60 and $1.25 respec- 
tively, were charges for a deduction on the 
plaintiff's wages and for his board for two 
days on which he did not work. 

It has been shown that these two days 
were All Saints' Day and Christmas Day ; 
and it has been proved that the plaintiff was 
engaged, not by the day, but for the season, 
and payable by the month, that he is a Ro- 
man Catholic, and that both these days, 
which are legal holidays, are feasts on which 
his religion obliges him to rest from servile 
works. 

The old law applicable to this case 
is to be found in RollanddeVillargues under 
the word *• FSte " .•— " Que les dimanches et 
^ toutes les fStes 16gales soient c61ebr6s avec 
" la plus grande exactitude. Ainsi que toute 
" oeuvre servile, tons proems, tous actes judi- 
*^ daires, tous jugements, soient suspendus." 
And this is still the rule of law here. Un- 
less, therefore, there be an express agree- 
ment to the contrary, an employer cannot 



oblige his workmen to woi^ on a legal boS- 
day, and particularly when it is also a feast 
day of their Charch, except in the case d 
domestics and of workman whose woik wiH 
not brook intermption. In thecasecftheiE 
exceptions, the obligation to work on sorb 
days is inferred from the natnie of the en- 
ployment undertaken. Where the eogi^ 
ment is for a certain term and the wages an 
a fixed sum for the services to be rendered 
during each year, or month, or week, and an 
not a fixed sum for each day on which wofk 
is to be done, the employer or master is bdi 
authorized, in the absence of an expics 
agreement to that effect, to ke^ bade a pro- 
portion of the yearly, m<mthly or weekir 
wages and to charge board for the legal boS- 
days on which his workmen or aervaati have 
refrained from work. 

In the present case there was no special 
agreement, and the plaintiff had the right to 
refrain from work on All Saints' Bay and ^a 
Christmas Day* and the defiondant » thse- 
fore not entitled to retain the two sums 
charged against the plaintiff for loss of tiice 
and board on those days. 

Jadgnientfor$S. 

A. X TaU)ot, for plamtiff 

Rochon dt Champagne^ for defisndant 



COURT OF QUEEIPS BENCH- 
MONTREAL,* 

PMioatian desproMis pMics d^une assemiUt 
dSlib&ante'-RapQnsabiHiS--J^ppeL 

JuqA :— la Que la publication des proogdcs 
publics d'une as8embl6e d^liberante n^ 
tratne aucune responsabilitd que lonqae oetfee 
publication est fiaite de bonne foi et sans ma- 
lice, de faits qui ont rapport H I'objet de Fas- 
sembl6e^et qui sont d'on int6rdt public ; 

2a Qu'une Cour d'Appel ne dent pas tn&r- 
mer un jugement sor une demande en doo- 
mages pour diffamation, lorsqu'il ne s'agit 
que d'une simple appr6ciation de la preave ei 
que I'appelant n'aurait toutau ploa droit qai 
des dommages nominaux.— Donowa ^ Th* 
Herald Company , Dorion, J. C, Teasier, Cro& 
Church, J J., 25 fiSvxier 1888. 

* To appear in Montreal Law Repofta, 4 Q* B. 
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SttbrogaHon — EnoneoM noting of deed by Re* 
ffUtrar^-Conflict between written and printed 
dautes. 

Hhld : — 1. That where snhrogation is given 
by the terms of a deed> the erroneous noting 
of the deed by the Registrar as a discharge, 
and the granting by him of erroneous certifi- 
cates, cannot prejudice the party subrogated- 

2. That where two clauses in a deed con- 
flict, — the one written and the other printed, 
the written danse should have effect, as more 
likely to contain the real intention of the par- 
ties. — Detroiiera & Lamb, Dorion, Ch. J., Tea* 
Bier, Cross, Church, JJ., April 7, 1888. 



THE LAW OF DIVORCE. 

The Todoi^Uart divorce case is of special 
interest, for while a divorce was granted by 
L^islati ve Act, a aiparation de corp$ Had been 
previously refused by the Superior Court of 
Quebec, the province in which the parties 
reside. It must be remembered that while 
the wife was precluded from giving her evi- 
dence in the provincial court, her statement 
was received by the Senate. The following 
speech of the Hon. J. J. C. Abbott, Q. C, on 
the motion for the third reading of the Bill, 
in the Senate, 9th May, explains very clearly 
the grounds upon which the Senate came to 
the relief of Mrs. Hart : — 

I did not really intend to address the 
House on this subject, believing that every 
gentleman present, having read the evidence 
and acquainted himself thoroughly with the 
facts, would be competent to arrive at a con- 
clusion on this subject, and would require no 
advice, or assistance, or argument from me 
to aid him in taking the right course ; but I 
feel that I should not give my vote in the 
face of statements which have been 
made respecting this case and respect- 
ing the law applicable to it, without 
explaining the position which I hold, and in 
doing that I must necessarily review, as 
briefly as I can, the facts of the case, and en- 
quire what is the law which governs this 
House in respect to matters of this descrip- 
tion. While I listened to my hon. friend 
from Amherst, and my hon. friend from 
Lanenborg, I could not help wondering 
whether the amiable and mild-tempered 



young gentleman, who never did any harm 
but go out in the evening occasionally to play 
a game of whist, can be the man referred to 
in this evidence I A large portion of the ar- 
guments of my hon. friends from Amherst 
and Lunenburg was directed to prove, or to 
try to convince the House that the report, 
which I presume everybody here has read 
who is going to pronounce an opinion on it, 
established that he was kind and amiable 
and affectionate to his wife; that there was 
nothing wrong with this young man at all, 
except that he occasionally went out in the 
evenings to a very respectable club to play a 
rubber of whist, and that it is the pow woman 
who is to blame for the whole of it— she is 
hypochondriacal, on the verge of lunacy, as 
one hon. gentleman said ; and more fitted to 
be treated as a lunatic than as a sane person ; 
that shoi by her coolness, bad temper and 
sourness towards her husband, drove him 
from the house ; and that he was therefore 
perfectly justified, within eight months of 
his marriage, in leaving her to herself night 
after night, coming home sometimes even as 
late as 8 o'clock in the morning, and forget- 
ing altogether the duties which he owed to 
her. We have heard a good deal about jus- 
tification—that he was perfectly justified in 
all this, because at some period or other 
(which is not proved in this evidence) she 
became melancholy, sad, and to some extent 
unsociable, and to some extent quick of tem- 
per. Was this before she was treated in this 
manner by her husband or afterwards 7 Hon. 
gentlemen all assume that she was a person 
of this description when he married her; 
then why did he marry her? He was per- 
fectly right, because she had money; the 
man was not to blame for marrying a woman 
he did not love, because she had money, and 
he was not to blame for practically deserting 
her, because she turned out not to have a 
good temper. He was a most amiable man, 
and never did anything blameable. Was 
this the same person who told her that he 
was a thorough blackguard and did not wish 
to be difiEerent, that his life just suited him, 
and that she had done the only thing that 
she could in leaving him ? Can this be the 
same man ? Can this kind and amiable hus- 
band be the same man who, on one occasion at 
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least, gave his wife cause to say this of him: 
' I have been treated with what amounted to 
cruelty to me; but I cannot say that I had ever 
received any actual violence ; and although 
he at times had very violent fits of temper, 
and would sometimes threaten people's 
lives, and cursed his father terribly to me in 
private, he only once threatened me with 
violence, and then I ran away and he could 
not do it" This is the amiable young man 
who went out occasionally to play cards, 
because his wife was unsociable and not as 
amusing as she used to be. Now we ehould 
leave all these efforts at exaggerating or 
distorting the evidence, and try to get at a 
rational and calm view of what the actual 
state of the facts is, as shown by the evi- 
dence. I shall endeavour to state them 
without exaggerating on one side or the 
other. I do not propose to represent either 
party as a saint or angel, but I am going to 
take the facts, which I think justify the 
line I intend to pursue in voting. Before 
that, I think it would be well to consider 
under what law we are going to decide this 
matter. My hon. friend from Lunenburg 
accuses those who are in favour of this bill 
of ridiculing the Superior Court of the Pro- 
vince of Quebec, of treating it with con- 
tempt I do not find anything in the 
evidence, or in the discussion, to support 
that pretension at all. The case which was 
tried at Montreal, was taken under a special 
law of the Province of Quebec, and the 
judge no doubt gave a correct judgment 
upon the evidence before him. We do not 
know what evidence was submitted to him, 
but w^ do know this, that the wife's evi- 
dence was not before him. The wife was 
examined, but every gentleman from the 
Province of Quebec, whom I address here, 
knows how one of the parties to a record can 
be examined by the other party. There she 
can be called up on interrogatories— /atte et 
arHdes; or examined by the other side; 
but she is not allowed to be examined by 
her own counsel on her own behalf, except 
to explain any fact stated by her in the ex- 
amination on the other side. So that the 
detail of circumstances that we have before 
us in this record, could not have been before 
the judge, and if by some extraordinary ac- 



cident it could have got before the judge- 
which is quite incredible— the judge hj^ 
no right even to read it, except to aaa^e 
him to judge that it was something in her 
own favour and which be must therelor 
disregard. So ttiat^ clearly, we aie oSan^ 
no contempt or disrespect to the Qixebec 
courts or to the Quebec law. I vodd 
be among the first in this Hoose V) 
stand up and defend that system a&i 
those courts, because I know what tfaey 
are ; I have been bred in them aD ray life, 
and I know how to respect the equity and 
justice with which the laws of Lover 
Canada are imbued. Therefore I say tloi 
it has no foundation at all, and can csly 
have been used as an argument which m^i 
induce some of our friends in the Proviiif* 
of Quebec, to think they are vindicatiiif 
their laws by voting against this biL 
Such would not be the case in the slighteH 
degree. It must be observed in connectioa 
with that, that we cannot be acting umier 
the law of Lower Canada in dealing wi'Ji 
divorce, because divorce is not allowed under 
the law of Quebec. The very fact that me 
are considering this case, shows that we 
are not acting under the law of Lower Cafi- 
ada, because that law does not reeqgnlt^ 
divorce at all. Under what law are vt 
acting? I do not know of anj statu- 
tory provision, or anything in the coo- 
stitution, which declares what shall be a 
sufficient cause for divorce or what shall not. 
I am told that we go to the House of LcdU 
for our precedents in that respect I woa&l 
ask the House to consider at what period v« 
are to look for these precedents ? Shall w 
go to the time when a man was granted a 
divorce because he wanted a male heir ? Is 
that the time? Or must we go to the time 
when a woman was refused a divorce, al- 
though it was proved that her husband hm\ 
been guilty of adultery in the marital resi> 
denoe, and that he had horsewhipped his 
wife, and treated her otherwise witii the 
utmost brutality? Is that the preceded 
which shall guide us ? The House of Lords 
never granted divorces to women, except is 
two or three cases, and for a time refiised 
them altogether, and when the House d 
Lords, thirty years ago, pracUcally ceased 
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to deal with these cases, it had not reached 
hy many degrees the point which the divorce 
law of England has attained even at this 
time. The law which was passed in 1857, 
that is 31 years ago, recognizes only adultery 
with cmelty; and that is the law to- 
day, if I recollect right, though I do not 
profess to know the law of England which 
prevails in the Divorce Court there — ^a prin- 
ciple established 31 years ago by a Parlia- 
ment which had held such doctrines with 
regard to women as I have stated. What 
kind of respect or feeling could men have 
had for women — ^what kind of rank did 
they allow them in the social scale — ^who 
decided that a woman whose husband had 
committed adultery in his own house and 
had horsewhipped her like a slave, was not 
entitled to a divorce? Is that the kind of 
precedent to which we are to refer 7 I must 
say, and we all perceive by what no doubt 
every hon. gentleman knows and by what I 
have just mentioned, that the House of 
Lords was in a progressive condition up to 
the time it ceased to deal with divorce cases. 
It was better in 1858 than it had been in 
1801, a great deal better. It was progres- 
sive; are we not to progress? Are we to 
take the law for ever and for all time as it 
was laid down in England prior to 1857 and 
1858? I think not I think if we are to 
take the House of Lords as our exemplar, 
we must at the same time adopt the prin- 
ciple which prevailed in that body, that is 
to say we must recognize the spirit of the 
age and allow it to soften the rigour of 
the law as administered a century ago. 
We must relax that rigour, and administer 
it now in harmony with the principles 
which now govern Christian society; in 
conformity with which we are every day 
regarding woman from a higher and better 
point of view — ^we are gradually increasing 
our respect for her position, and more gener- 
ally acknowledging her equality in every 
sense with man. This was once so much 
disputed in England that learned judges 
have found it necessary to declare, that in 
their opinion a woman was equal to a man 
in all respects and entitled to the same 
treatment. No one here would think of 
laying that down as an axiom, because 



every one knows, and feels, and assumes it 
to be the case. If we have progressed in 
our respect for the position of women ; if we 
have recognized that they hold a higher 
and more dignified position— a position of 
greater equality than was recognised long 
ago— surely we are to do as the House 
of Lords did, when it was making some 
progress — we must progress too. We 
must make our judgments and render our 
decisions or pass our laws— because that 
is the proper phrase to use— in harmony 
with the time and the improved posi- 
tion of woman, and with the purity which 
we attribute to her, and which we desire 
she should preserve, and with the pre- 
servation of the social and family relations 
which I hope we desire more and more to 
render perfect, as far as we can. The crime 
of adultery has been recognized, I think, by 
this House constantly, as a ground for di- 
vorce. I venture to say that there are many 
decisions of this House on the subject of di- 
vorce in favour of women, which would not 
be sustained either by the precedents of the 
House of Lords which hon. gentlemen have 
cited, or by the decisions of the Divorce 
Court in England, because we have repeat- 
edly granted divorces for adultery where no 
cruelty was proved— so I am told ; I am not 
BO familiar with the practice of this House 
as other hon. gentlemen are, but if I am wrong 
I can be easily corrected. If that be the 
case then, if, in point of fact, we have aban- 
doned the unequal and oppressive rulings of 
the House of Lords with regard to wives— 
the depreciatory view which the House of 
Lords took of the position of women— if we 
have abandoned that, I have proved all I 
desire to prove, namely, that this House is 
entitled, on a question of this kind, to take 
the circumstances of the case before it; and 
assuming as a basis that adultery is a basis 
for a bill of divorce— which I am quite pre- 
pared to accept as a proper principle on that 
subject— then I think we are entitled to look 
at the circumstances of the case and judge, 
calmly and impartially, how far the adul- 
tery, if it be proved, coupled with these cir- 
cumstances, justifies our passing a bill to re- 
lieve this woman from this tie. That is the 
view I take of my duty here, and it is on 
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that constniction of it I shall vote. Now, 
what are the actaal unadorned facts of this 
case? I would like to be permitted to state 
them as I understand them, in order that if 
I am wrong I may be corrected ; and if I am 
right, that they may produce the effect which 
they are entitled to. The first proposition of 
those who oppose this bill is, that this woman 
deserted her husband without sufficient 
caueeiF Now, what were the causes of her 
desertion? The cause of her desertion, 
shortly stated, was this : that she became 
slowly convinced by what she heard from 
her husband, principally, and from his con- 
duct from time to time, that he was unfaith- 
ful to her. That is what she swears to, and 
she tells how she became convinceii of this. 
In the first place from what he said himself, 
and by his constant absence at night, some- 
times all night; and in the second place by 
the construction which he himself put on 
these absences. What did he say about 
that? I have just read one of the state- 
ments which the respondent made to his 
wife as she has proved, and she also swears 
to numerous other statementB of similar 
purport; and I take what she has sworn to 
as proof, because it was easily to be contra- 
dicted if it was not true. It was not neces- 
sary that he should blacken his wife's char- 
acter in order to state the truth. And I do 
not think he showed the nobleness of char- 
acter attributed to him by one hon. gentle- 
men, by abstaining from telling the truth. 
H% told her from time to time that he was 
thoroughly bad ; he told her that he was a 
thorough blackguard, and that he did not 
want to be anything else— that his way of 
life suited him. 

Hon. Mr. Power— That was after she de- 
serted him. 

Hon. Mr. Abbott— He told her on that oc- 
casion also that she was quite right in leaving 
him. When she observed his debauched ap- 
pearance, he said to her it was caused by wine 
and women. I judge from the evidence that 
she was of a retiring disposition. She express- 
es herself in that way. She is evidently un- 
willing to come out and state in the broad lan- 
guage of the streets what she found her hus- 
band did. She says it is too horrible for a wo- 
man to be made to talk about such things. A 



gently nurtnied woman^being asked in * room 
full of men what she had discoyered, wi n aot 
answer with the same candour that a woman 
of a different character will ; such a woman 
as we had the other day before the oommiUee, 
who had not the slightest difi^culty in an- 
swering with perfect coolness, or in calling a 
spade a spade. Tbelady had a repugnance to 
going into details of her husband's ooDdnct,bat 
she told enough. Hon. gentlemen will see 
from the evidence, in too many cases for me 
to repeat, the number of times that it is per- 
fectly plain he communicated to her, and 
she so understood him, that he was a tho> 
roughly immoral man. And the justification 
which he admitted to her she bad for leaving 
him, what could it have arisen from? She 
lea because she knew, and he knew, that be 
was unfaithful to her, and he tells her she 
was perfectly justified in doing sa Now, 
is there any evidence to prove, apart from 
what he told her, that she was justified in 
that belief? Let us see what are the facts 
with regard to the brothel that he was met 
coming out of- Some hon. gentlemen who 
oppose this bill seem io think that no im- 
portance should be attached to that ; that a 
man be met coming out of a brothel at 11 
o'clock at night, with two or three other per- 
sons, and that it counts for nothing. I con- 
tend that that of itself^ in the absence of any 
explanation, is sufficient for this House to 
decide upon, or for any court or jury to de- 
cide upon, that he was guilty of adultery- 
Hon. gentlemen talk of law books and cita- 
tions- I can cite half-a-dozen cases in a mo- 
ment} to prove that that is a fact upon whidi 
a court is entitled to infer adultery, if not 
satisfactorily explained. Now, how is this 
incident satisfactorily explained ? A woman 
of the house is brought up as a witness. 

Hon. Mr. Power— Brought by the prosecn- 
tion. 

Hon. Mr. Abboti^-Not therefore necessar- 
ily a peTJnrer-«I give him the benefit of all 
the evidence the woman gave. I do not as- 
sume that the witnesses were brought on 
the one side or the other to perjure them- 
selves. It would have been easy for the res- 
pondent to have explained this drcomstance 
of being in that house of ill-fame, if he had 
chosen to do so, but he did not My hon. 
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friends say that this woman ezcnlpaied this 
man, the respondent; that her evidence 
shows that nothing improper happened on 
that occasion. She says she knew him — 
that she met him there on this occasion, and 
that he knew the other girls in the house 
"jast like the other gentlemen;" and she 
is asked if on that occasion he had any- 
ttiing to do with any of them, and she says 
**not that I know of." Now, if he knew 
all the other girls like the other gentle- 
men, is not that a circumstance of some 
imporlanoe? How did he know them if 
he did not frequent the place? This girl 
says she met tht) respondent there, and he 
was talking to the other girls, and that he 
knew them as other gentlemen knew them. 
That is the language I think she used — 
at all events it is near enough for the pur- 
pose. This man, in 1879, knew the girls 
in a hrothel as other gentlemen knew them, 
and he was there at 11 o'clock at night 
She does not deny that he had not some- 
thing to do with any of them. The evi- 
dence is clear that it was not his first visit 
there, as the witness says he knew the girls 
there as other gentlemen did. Now leav- 
ing aricument out of the question, what 
would any sensible, straightforward man 
think the respondent was doing there at 
11 o'clock at night 7 What was his busi- 
ness there ? Had he ever been there before ? 
What can one say his business was ? 
I assume he was there to assist in carrying 
on, in one sense, the business which one of 
those ladies I am told said would suffer be- 
cause of her absence here giving evidence. 
He could not have been there for any other 
purpose. He might have been Uiere for a 
benevolent purpose, but that would be in- 
consistent with what the witness says of 
him, what he says himselfi and what the 
evidence discloses about him. He had an 
opportunity of standing up before that com- 
mittee, and could have said *' 1 went in 
there with two or three friends. I never was 
there before, and I did not do anything 
wrong." That would not have blackened 
his wife's character, as some hon. gentlemen 
seem to contend it would. The reason why 
the man would not come forward they say 
was that "he was too noble to go into the witp 



ness box and blacken his wife's character." 
It would not have blackened his wife's 
character; it would have helped to whiten 
his; and he should not have done less 
than come forward and say why he was 
there on that occasion. He might have 
said perhaps that he went there to try to 
convert these young women from the error 
of their ways, or for some other innocent or 
benevolent purpose ; but I say, in the ab- 
sence of any statement from him, and with 
the fact that he was there, and that he knew 
those girls like any other of the gentlemen 
who frequented the place, that no witness 
has proved that he did not on that occasion 
have something to do with some of those 
girls at that late hour of the night; in view 
of all these things I say, what can any hon- 
ourable and candid gentleman judge took 
place on that occasion? If we are sitting 
here to jbdge of the facts as the committee 
have done, and as seven out of nine of the 
committee have decided, I for one must 
decide, and I think most of those who hear 
me, will decide, that the wife was justified 
in believing what she believed ; and what 
she was justified in believing from the man's 
own statement, that he was unfaithful to 
her. Therefore, on the theory of my hon. 
friends who are opposed to the bill, she was 
justified in leaving him. If I am right in 
that, and I am convinced that I am right, 
that must put an end to the whole of the 
objections to this bill ; but for my part I 
must state plainly that I should not tie my- 
self down to that as the sole reason for 
voting for this bill. I am prepared to 
say that the proof of adultery by a 
married person, even after separation from 
each other, coupled with other circum- 
stances, may be a good ground for divorce, 
unless the conduct of the woman was such 
as to render her unworthy of the relief. 
That is the view I take of it ; that is a 
view on which, if necessary, I would act in 
this case, and it is mv conscientious view. 
No hon. gentleman will say that this woman 
4id any&ing that renders her unworthy 
of relief at our hands. She has taken care 
of her children, boarded them and edu- 
cated them at her own expense since she 
left her husband. I have spoken of the 
causes which led her to leave him. I do 
not know what hon. gentlemen think. I do 
. not press them to think as I think, one way 
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or the other; I merely wish to place before 
them my view of this evidence, as a justi- 
fication for myself in their eyes for voting as 
I do. Even if it were not to my mind prov- 
ed as nearly with certainty and conclusive- 
ness as circumstantial evidence will go, that 
he was guilty of unfaithfulness to her 
while li^ng with her, then I should 
say I would oe equally determined to vote 
for this bill, because after consideration of 
aU the circumstances, I believe she did no- 
thing which in my own eyes renders her un- 
worthy of that relief. The adultery after the 
separation is of course proved. It is not dis- 
puted. The only argument I have heard 
with regard to that is, that the respondent 
was perfectly justified in it because bis wife 
was not living with him ; and we are told 
that if we allow a woman to be divorced 
because a man is guilty of adultery after she 
separates from him, we shall be opening the 
door to all kinds of profligacy. But how are 
we going to encourage immorality by grantr 
ing this woman a divorce? People might say 
we are going too far in punishing immorality, 
but certainly no one can say we are encoura^ 

glng immorality in punishing a man who 
as been guiltv of adultery. 

Hon. Mr. Kaulbach— Does not a woman 
who leaves her husband without cause con- 
tribute to his adultery ? 

Hon. Mr. Dever— Will the hon. gentleman 
explain to me the last line but one on page 
3, the petitioner's evidence, where she is 
asked, "Were those suspicions confirmed ?'* 

Hon. Mr. Abbott/-Her reply is, " I unfor- 
tunately had no knowledge of any facts. 
That is quite consistent with the whole state- 
ment She had not at that time investigated 
her husband's conduct I just ask the hon. 
gentleman to consider this fact, that she did 
know, that her husband had admitted it My 
hon. friend thinks nothing of that ; that is of 
no consequence. If she did not see him in 
the act, had she no right to leave him ? 

Hon. Mr. Dever— That is my point. 

Hon. Mr. Abbott— If she was to beheve 
what her husband said to her on that sub- 
ject, she must be convinced of his guilt 
When a man blackens himself he is gener- 
ally believed, and if she believed what he 
said to her, she was justified in believing 
that he was unfaithful to her. Now, I am 
not disposed to go into any question of sen- 
timent m respect of this case. I think sen- 
timent is misplaced ; but I think when we 
as legislators— not as judges acting under a 
fixed rule of law laid down for our guidwice, 
because we have none such— I say, without 
the least hesitation, that we as legislators, in 
deciding whether or not we will give this 
woman the relief she asked for, must con- 
sider the surrounding circumstances, and 
must consider also the arguments which 
hon. gentlemen opposite offer against our 



exercising our discretionary power, what^ 
ever it may be, in the direction ofgranting 
this bill. Hon. gentlemen say, " What will 
be the condition of those unfortunate children 
if the divorce is granted?" But I ask 
hon. gentlemen what will it be if the divorce 
is remsed? Two young girls of thirteen or 
fourteen years will be piaced under the con- 
trol of a man who is proved in the record to 
have been frequenting a house of prostita- 
tion and having criminal connection with 
prostitutes within a fortnight of the time 
they gave their evidence here. One woman 
when asked said it was a week ago last Sat- 
urday night ; the other fixed last Thursday 
week, and the result of our refusing relief to 
this petitioner would be to place those two 
young daughters under the control of a man 
who, two weeks ago, is proved guilty of fre- 
quenting houses of ill-lame and cobabitii^ 
with prostitutes. How can hon. gentlemen 
be so misled by a fancied appreciation of texts 
of law as to think that we are doing those chil- 
dren an injury by protecting them from being 
placed in such contaminating contact with 
this man ? Here is their mother able and will- 
ing to support them, educating them at this 
moment and supporting them out of her own 
means, and we are asked to consider that it 
would be a misfortune to the children to be 
allowed to continue under the control and 
tndning of their mother, and that we should 
by prerarence place them under the control 
01 a man who describes himself as a thorongh 
blackguard, who does not want to be anj- 
else; and who says his mode of life suits 
him. I do not see how my hon. friends can 
use such arguments in connection with such 
facts, I cannot see how hon. gentlemen can 
appeal to us against those children being re- 
tained by their mother, insisting that we 
shall thereby do them an injury, and that it 
will be to their advantage to be placed on- 
der the control of their father. I do not 
know by what process of reasoning they 
arrive at that conclusion, unless they have 
argued themselves into it, by pondering over 
texts which they find in law books, which 
are applicable only to cases entirely different 
from tbis. I do not see how they can imagine 
for a moment that it would be better for 
those children to be placed under their 
father's control, than under their mother's 
control. These are the considerations, not 
dealing with the minor points, which lead 
me to support this bill. I shall certainly 
vote for it, and I shall ho^ that it will be 
carried; but the fact that it is not carried, 
will not convince me that this woman is not 
justified in ^tting relief that will free her 
and her children from the control of this 
man. 

The House divided on the motion, which 
was agreed to on the following division : — 
Contents, 32 ; non-contents, 19. 



THE LEGAL NEWS. 



201 



3^^ S^S^t ^$WB. 



Vol. XL JUNE 30. 1888. Na \ 



In the June Term of the Court of Queen's 
Bench, Crown side, at Montreal, a true bill 
vas found on an indictment laid before the 
Grand Jury by a private prosecutor without 
the concurrence of the officers of the Crown, 
who subsequently entered a noUe prosequi. 
In the December Term of the Queen's Bench) 
held by Mr. Justice Wurtele, at Aylmer, a 
like thing occurred. A bill of indictment 
was laid before the Grand Jury by a private 
prosecutor ; but in this instance the foreman 
of the jury handed it to the Attorney-Gen- 
eral's substitute, and the affair terminated 
there. In order that such a thing might not 
occur again, Mr. Justice Wurtele thought 
proper to refer to the subject in bis charge 
to the Grand Jury, delivered at the opening 
of the present term, June 11, which was 
before the Bond case transpired in Montreal. 
His Honour said:— 

" Your prindpal duty as the body com- 
posing such grand inquest is to take cogniz- 
ance of all accusations which may be laid 
before you in the shape of bills of indictment 
by the officers prosecuting on behalf of the 
Crown, and satisfy yourselves from the evi- 
dence to be adduced before you that suffici- 
ent cause appears for calling upon the accused 
parties to answer the charges made against 
them, and also to present accusations your- 
selves to the Court against culprits for of- 
fences ezistiog within your own knowledge 
or within the knowledge of some of you. 
Accusations may also be brought by a pri- 
vate prosecutor, but the bills of indictment in 
mch coKS can only be laid before you on an 
order of the Court, 

" You can therefore legitimately act in this 
respect in two wi^s : first, on accusations 
which are given to you in charge in the 
shape of bills of indictment preferred by the 
public prosecutor, w submitted by a private 
prosecutor under the express authorization of (lie 
Ci/urt ; and secondly, en crimes, misdemean- 
ors or public evils requiring judicial notice, 
respecting which no bills of indictment are 



presented to you but which may come to 
your knowledge in the course of investiga- 
tions had before you, or from your own ob- 
servation, or from the disclosures of some of 
yourselves. When a grand jury finds a case 
i^hich has been committed to it, it acts on 
the bill of indictment preferred to it; but 
when it acts on its own knowledge, it reports 
the facts to the Court by a document which 
emanates from itself and is called a present- 
ment, and on which the public prosecutor 
afterwards draws an indictment" 



The London Times, of May 16, contains a 
report of a standing committee on law, in 
which it is said : " The Attorney-General 
moved a new clause, providing that in 
actions under £20, a man shall recover no 
costs ; between £20 and £50 he shall recover 
County Co'irt costs; under £10 in tort, no 
costs ; between £10 and £20 he shall recover 
County Court costs; and that in all these 
cases the judge shall have power, as at 
present, to certify to bring the cases into 
a superior Court— Agreed ta" This change 
has been objected to, on the ground that it 
will deprive litigants of the benefit of 
counsel. 

CIRCUIT COURT. 
Huntingdon, Dist Beauhamois, Sept. 8, 1887. 

Before B^lakghb, J. 

Harbigan v. Hahrigan, and Harbigan, T.S., 

and Moody et al., Intervenants. 

Conditional Sale— Right of vendor to recover 
goods in default of payment, 

Hbld: — 1. That a sale made on condition 
that tJie property in the article sold shall 
remain in the seller until payment, is valid 
as a conditional sale, 
2. That (he seller can recover back the goods in 
default of payment although they are under 
seizure at the suit of a third party. 
The intervenants sold defendant a thresh- 
ing machine, taking his promissory notes in 
payment By a written agreement entered 
into at the time of the sale the machine was 
to remain the property of the intervenants 
until paid for. The plaintifi* obtained judg- 
ment against defendant, and afterwards 
served a saisie-arrit on the tiers saisi, who 
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declared he had in his hands a threshing 
machine belonging to defendant. Interven- 
ants thereupon filed an intervention, claim- 
ing the machine on the ground that they 
had not been paid ; that although the notes 
had not yet matured defendant was insol- 
vent, and they tendered back the notes d qui 
est de droit 

Plaintiff contested, alleging Ist, the ille- 
gality of the collateral agreement as being 
an attempt to create a chattel mortgage un- 
known to our law. 2nd, that the effect of a 
sale being to divest the seller of his pro- 
perty in the thing sold in favor of the pur- 
chaser, and intervenants having accepted 
defendant's notes in payment, could not also 
retain the ownership. 

It was proved that defendant was insolvent 

Pbr Cubiah. I cannot see that this agree- 
ment is illegal, it is simply a conditional 
sale; the property is to pase only when the 
price is paid ; the price has not been paid 
and the intervention must be maintained. 

A. E. MitcfieU, Att'y. for Intervenants. 

McCormichf DwsLos A Murefdson, Att'ys for 
plaintiff contesting. 

(B. L. H.) 
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Bbauhabkois, June 2, 1888. 
Before Bblanobb, J. 
Masbon, Petitioner, v* Lbaht, Respondent. 
Municipal lati>— Mayor—Bight to preside at first 

meeting of new (JounciL 
Hbld:— 1. That the Mayor of a local Jfumci- 
pality remains in office until hii successor is 
elected, notwithstanding that his term of 
office as councillor has eapireA, 

2. That as such Mayor he has the right to pre- 
side at the first meeting of Council called 
after the annual eleetion,and to give his cast- 
ing vote for the election of a new Mayor. 
Respondent was elected Mayor of the 
Parish of tit Anicet by the casting vote of one 
Dnpuis, the former Mayor. The annual elec- 
tion of councillors to replace those whose term 
of office had expired, was held on the 9th 
January preceding, when petitioner was 
elected to replace Dupuls whose term as 
councillor had expired* 



At the first meeting of Coundl, called on 
the 6th February following, Dupuls persisted 
in presiding as Mayor until his successor was 
elected. 

Both petitioner and respondent were WBni- 
nated for the mayoralty,when respondent was 
elected by the casting vote of Dupuis. 

Petitioner thereupon took action to have 
his election set aside on the ground that the 
vote of Dupuis was illegal, that he had no 
right to preside, his office as Mayor becoming 
vacant when he ceased to be councillor, under 
article 342 M.a 

The facts were admitted and respondent 
joined issue in law, urging, that notwith- 
standing Art 842 M. C, in established muni- 
cipalities it was intended under Ai4. 333 M.C, 
that the Mayor should remain in office until 
his successor was appointed, and therefore 
Dupuis had the right to preside at this meet- 
ing although not a councillor ; Art 134 M. C 
clearly presuming this construction as it pro- 
vides, '' That if the presiding officer be not 
*' also a councillor he can only yote in the 
'' case of an equal division of votes." More- 
over, Art 286 M. C. provides how the fiist 
session of newly organized municipalities 
shall be presided oyer, namely, by one of the 
councillors who composes the new Council, 
and as there is no such provision regarding 
the first session, after the annual election, of 
organized municipalities, it is clearly intended 
that Art 333 M. C, should apply. 

The CouBT sustained this pretension, main- 
taining respondent in his seat anddismissiiig 
the petition with costs. 

Seers & LaurendeaUy Attys. for petitioner. 

McCormick, Dudos ds MurMson, Attys. for 
respondent 
(b. l. u.) 



COUR D'APPEL DE DOUAL 

13 £gvrier 1888. 
Pr69idence de M. Edmoio) LmfArem 
Cambsoasss v. Larochb et Dbvzujvqix. 
Presse — Outrage — Diffiamation — Oasndidai — 
PMode Gectoralc-^Imputa^on de vendn 
son credit— Dkorations, 
1. SilesopinionSflemSrite^etlavieputHqmdvB^ 
candidal doivenl itre livris sons riserve d 
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Fexamen ef aux critiques mSmes p<U8ionnie» 
de 9e$ adversaire$, la loi afixi des limites d 
ee droit de diwcmtMn^ q^ ne savrait wnstir 
tuer me immvnUipcur le diffamateur, 
2. OonstUue tn propoe diffamaUAre,<x>mrne con- 
tenant ValUgatUm cTtm faitportant atleinte 
d rhunneur ou d laoonMitaiion^ VimpMtar 
Hon " dP avoir opM eomme un iimple WU* 
9on dana les eoidoirs de la LigUm d^hom' 
neurJ* 
Le Tribunal conectionnel d'Airas avait 
rendu le 29 dtombre 1887 le jngement 8ui- 
vant: 

''Attenda qne, dans son nmn^ da 17 
novembre 1887, le Pae de Calaie a pabli6 sons 
le titTe : " Camescaaae tonle de Wilflon" on 
article oommengant par oes mots: '* Games- 
ca»e est le candidat" et finissant par oeox- 
ci : ** nne pn^onde horrenr ; " 

''Attenda que Taateur de oet article im- 
pute & Oamescaase d'avoir op6r6 commeun 
simple Wilson dans lee ooaloirs de la L6gion 
d'tionneor ; 

'^ Attendu que, pour appr^ier la port^ de 
oette imputation, I'interpr^tation qui lui a 
€t€ donn^ et lea pens^s qu'elle a ^TeiU^ 
dans Tesprit du lecteur, il fiaut se reporter & 
la date de sa publication ; 

** Attendu que Topinion publique 6tait alors 
tr^B tone des accusations chaque jour diri- 
g^ par la presse contre la personne dont le 
nom est rappeI6 ; qu'on lui reprochaitnotam- 
ment de honteux trafics au sujet de decora- 
tions oonf6r§es par son entremise & des indi- 
viduB indignes de les porter ; qu'on reprteeu- 
tait Camescasse comme s^^tant fait Timi- 
tateur et Vtoule de ce personnage ; qu'on lui 
reprocfaait d'avoir fiait commerce de son 
credit; qa'on lui impntait done un fait de 
nature & porter atteinte & son honneur et & 
sa consideration ; 

** Attendu qu'il a dd en 6tre d'autant plus 
profond^ment bless^ dans sa dignity et dans 
ses sentiments de d^licatesse que les eeprits, 
surexdt^ par les ardeurs de la lutte 61ecto- 
rale, semblaient devoir ^tre plus cr^dules et 
plus flunles & Fentratnement ; 

** Attendu que la ciroonstance que ces atta- 
ques ont eu lieu au cours de la p6riode 61ec- 
torale, ne saurait Stre consider^ oomme une 
excuse ; que, sans doute, les opinions, le m6- 
rite et la vie publique d'un candidat doivent 



^re livr^ sans reserve & Fexamen et aux 
critiques mdme passionnto de ses adver- 
saires ; mais que la loi a fix^ des limites & oe 
droit de discussion et n'a pas voulu qu'il d6- 
g^4rftt en un droit de difiiunation pouif des 
faits strangers A la politique ; 

"Attendu qu'on pent n^anmoins admettre 
que, dans la chaleur de la pol^mique, le jour- 
naliste n'a pas mesur6 exactement la gravity 
do ses accusations; qu'au cours des d^bats, il 
a mSme M d^lar^ en son nom qu'il n'avait 
entendu imputer aucun trafic & Camescasse, 
mais seulement lui reprocher d'avoir accord^ 
sa protection &un individu fl^tri plus tard 
par une condamnation criminelle i qu'il debet 
de lui tenir oompte de oette declaration, la- 
quelle, portde A la oonnaissanoe du public 
en mdme temps que ce pr6Mnt jugement, 
attenuera au beeoin les effets de la difiama- 
tion; 

"Attendu, au surplus, que, pea de jouis 
aprds la publication de Particle ddlictueux, 
Camescasse dtait 61u depute du dSpartement 
du Pas-de-Calais ; qu'on est done £ond6 & 
penser que le corps Electoral ne lui a attribud 
aucune importance et qu'il est restd sans 
effet s^eux ; 

'< Atteudu qu'en cet 6tat des faits, I'inser^ 
tion du present jugement dans les journaux 
quotidiens de la ville d'Arras sera la meil- 
leure et la plus utile reparation pour la partie 
civile, et qu'il suffira de lui allouer une som- 
me de 400 francs & titre de dommages-inte- 
r6to; 

"Attendu que le journal le Paa-de-Oalaia 
s'imprime & Arras ; qu'il est distribud & an 
grand nombre d'exemplaires dans oette ville 
k un grand nombre d'exemplaires dans cette 
ville et dans tout I'arrondissement; que 
DeviUepoix en estle gdrant, et qu'en publiaut 
I'article poursuivi il a commis le d^t de dif- 
fjEunation ; 

" Attendu que oe journal appartient & une 
socidte anonyms doat Laroebe est le direc- 
teur; que ce dernier doit done etre declare 
responsable des condamnations p^uniaires 
prononcto contre le g6rant; 

" Par ces motifs, 

Declare Devillepoix convaincu d'avoir com- 
mis le deiit de difBunatlon en publiant dans 
le numero du journal le Pas-de-Calaii, por 
tant la date du 17 novembre 1887, sous le 
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litre "CamescaBse 6mule de Wilson ," un ar- 
ticle coinmen9ant par ces mots: "Cames- 
caase est le candidat '' et finissant par cenx- 
ci : ** mie profonde horreur ; " le condamne 
en 100 fr. d'amende ; le condamne en outre A 
payer A la partie civile une somme de 400 fr. 
it litre de dommages-int^r^ts ; ordonne que 
dans les trois jonrs de sa signification, le pre- 
sent jugement sera ins6r^, etc" 

Appel ; arrSt ; 
La Cour, 

Adoplant les motifs des premiers juges, 

Confirme. 



APPEAL REQISTER^MONTREAL. 
Wedne^djoy, June 20. 

Thompaon <k ifo/wntBanib.— Judgment con- 
firmed, Dorion, C. J., and Tessier, J., dissent- 
ing. Motion for leave to appeal to Privy 
Council granted. 

Clavde dt Weir. — Judgment reversed, and 
action dismissed with costs. 

Oibb eioLds Jfcil(iam.^Judgment reversed 
as against appellant Gibb, confirmed as to 
appellant Morris ; McAdam to pay half costs 
to Gibb, and Morris to pay half costs to 
McAdam. 

Qibb dt McAdam. — Judgment confirmed. 

McOmU & Morrison dc 5toiib€r.— Judgment 
confirmed, Tessier, J., dissenting. 

Pit^Jord de Dart,— Judgment reversed, Tes- 
sier, J., dissenting. Motion for leave to ap- 
peal to Privy Council. Rule returnable next 
term. 

Mail Printing Co, de Laflamme. — Judgment 
confirmed, Baby and Church, J J., dissenting. 
Motion for leave to appeal to Privy Council, 
granted. 

Oraham d- Dootwt.— Judgment reversed. 

SenScal dc Beet Root Sugar Co.— Confirmed. 
Motion for leave to appeal to Privy Council, 
granted. 

Trudd & B^an^".— Confirmed. 

Beemer & Trudd, — Confirmed. 

Drapeau dc Dedauriera, — Confirmed. 

Stewart d: Ou;<'n/».— Confirmed. 

ifutr dt Carter. — Motion for leave to appeal 
to Privy Council rejected. 

Holmes d: C>xrfer.--(No8. 28 and 29). Motion 
for leave to appeal to Privy Council granted. 

The Court adjourned to September 15. 



DECISIONS AT QUEBEC* 

Action — Poursuiie — FixiUi — Oauticnnement— 
Preuve. 



Jugi, la Que le fSulli, qui a fait i 
avantla mise en force de " I'Acte de fuUite 
de 1875," et qui n'a pas obtenu sa d^chaige 
depuis, n'est pas oblig6 de donner canticni 
pour les frais des actions qu*il a intentfees, 
ou des poursuites qu'il a prises, subs^qnem- 
ment A la mise en force de ce dernier acts ; 

2o. Que le certificat que le fallli n'apas 
obtenu sa decharge, donn6 par le protono- 
taire dans une cause en liquidation origin^ 
sous r Acte de fiaillite de 1869, n'est pas aenl 
une preuve eufl&sante que la perMmne 
portant les m^mes noms, dans une action 
intents 12 ans aprds, a ant^ieoiement fait 
faillite et n'a pas 6t6 d6chaig^ — Trudd v. 
Langelier, C.S., Casault, J., 23 nov. 1887. 



Partners-^ Liability and Power of Individual 
—Proof. 

Heldf Confirming the judgment of Snperi<Mr 
Court (Casault, J.,) that under the dream- 
stances of this case, detailed in the report, 
the respondents Cook could not be made 
liable for debts contracted by .their co- 
respondent Knighty though there seemed 
some reason for assuming the existence of a 
partnership between them. 

That the facts disclosed did not establish 
the existence of a partnership between the 
respondents Knight and Cook, so as to ren- 
der the latter responsible for debts contracted 
by the former towards the appeUanta. 

That a plea of compensation is no admis- 
sion of liability.— jSin^rteton <fe Knight, in 
appeal, Feb. 4, 1887. 

Dicharge sous Pacte de faillite de 1875. 
Jugi ;•- Que la d^harge donn^ & an d4bi- 
teur en verlu de Tacte de finite de 1875 et de 
Tacte de composition, dans Teepdce, a Teffet 
de le lib^rer, tant de ses dettes pevsonnelles, 
que de celles qu'il a contract^es oomme asso- 
ci6 d*une soci6t6 mise en liqaidation.— 
Chinic dn La Compagnie Minitre de Cole- 
raine^ en appel, 4 mai 1887. 

n4Q.L.R. 
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Slander-^PrmUged commtimoflrfton-— JfoZtce-- 
Evidence, 

A«, the deputy-bead of a public office, be- 
fore leaving for a vacation, handed the keys 
of the safe to a supernumerary instead of 
entrusting them to H., the officer next after 
him. Upon being asked by his chief why 
he did this, he answered, " I have no confi- 
dence in him/' meaning H. Hence action 
for slander. 

Hdd >— That the words spoken constituted 
a privileged communication. 

That in order to succeed in an action upon 
these words, it is necessary to prove express 
malice. 

That for the purpose of establishing malice 
against the party slandered, the Court will 
allow evidence of another accusation made 
by the defendant against the plaintiff, more 
than five years previous to the speaking of 
the words complained ot 

That the defendant will be allowed, in 
such a case, to justify the former accusation 
by evidence of time, place and manner in 
which it was made, and by establishing the 
truth of such accusation. 

That the Court will take into considera- 
tion the length of time which has elapsed 
between the two occasions, so as to deter^ 
mine whether malice existed at the time the 
words complained of in the action were 
spoken. 

That when the occasion is privileged, the 
presumption of law is that the communica. 
tion was made bond fide; and if there be 
some doubt as to the defendant's motives, 
he is legally entitled to the benefit of that 
doubt — Hamel v. Amyoi, S.C,, Andrews, J., 
1887. 

Jugemmi-^Preuve^C. P. C. 505. 
Jugi :^Qu'on ne pent recommencer son en- 
qu6te, aprds jugement, pour faire une preuve 
qu'on n'a pu faire alors parce qu'on ne con- 
naissait pas certains faits & son avantage, 
faits qu'on aurait d^couverts depuis.— Z)tM- 
.yivit V. Trvdilk, C. a, Larue, J., oct 1887. 

OmtraU^-hUerpretaHon of ^ as to liabilitUB of 
parties* 
Held /—Where three bankS) creditors of B. 
Bros, whe required extension of time, agreed 



together to grant it and make further 
advances to them, declaring it a matter of 
common cause, one of them advancing funds 
to renew a draft, part of the iDdebtedness 
and not making sure that the funds were so 
employed, incurred a loss for which the other 
two were not liable : 

That the stipulation in the agreement that 
A. K., to whom the funds for renewal were 
handed, should supervise the affairs of B. 
Broa during the period covered by the agree- 
ment, did not constitute him the agent of 
the bank & — Union Bank & Quebec Bank, in 
appeal, Dec. 6, 1887. 

Obligation— Delay for payment— Interest-^ 
Art 1091, G a 

Held: — 0. having effected a loan payable 
in ten years with interest at 6 per cent by 
monthly instalments fixed by dividing the 
principal and interest added together, that 
the delay of payment was in favor of the 
debtor, who could pay by anticipation before 
its expiry, allowing for interest only up to 
the time of payment— i^ Sociiti permanente 
de Construction des Artisans ds Ouimet, in ap- 
peal, Feb. 6, 1888. 

Dation en paiement — Preuve orak — C C. art 
2260. 
Jugi:— Que la preuve par t^moins d'une 
dation en paiement d'unedette commerciale, 
pent ^tre admise.— -Za^rec^fw d: Dvbois, en 
appel, 6 d^mbre 1887. 

Prohibition— Mise en force du " Scott Act "— 
Formalitisantirieures aux proclamations— 
du gouvemeur—Juridiction du magistrat 
de district. 
Jugi:— lo. Qae le magistrat de district a 
juridiction pour entendre et decider les pour- 
suites pour amende en vertu du " Scott Act ; " 
2a Que sur une demande de prohibition, 
la Cour ne s'enquerra pas de To^rvance ou 
inobservance des formality prescrites par 
Tacte ant^rieures it sa mise en force par pro- 
clamation. — Desrochers tS: RiovjCf en appel, 
fevrier 1887. 

PriviQge de bailleur de fends— Hypotltkque — 
Renouvdlement d'enreffistrement— Articles 
2015, 2C47, 2056, 2057, 2084, 2086, 2094, 
2100, 2122, 2127, 2130, rf 2173, C. G 
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Jvgi :--lo. Que Fusofraitier a droit d'ac* 
tion pour recouvrer les capitaux des cnfianoea 
dont il a Tusufruit {Vide M. L. R., 2 S. C 86, 
Kimber y. Judah) ; 

2o. Que le privil^ee de bailleur de fonds, 
8*il n'est paa enregiBtr^, ne donne pas lieu & 
raction bypotb^caire, bien qu'il Boit pr^6r6 
aux cr^inces chirograpbaires et & celles non 
enregistr^es ; 

3o. Que I'hypotbdque n*exiBte pas sans en* 
legistrement, et n'est pas mdme pr6£6r^e aux 
cr^anoes cbirograpbaires et ne peut donner 
lieu & Taction bypotb^caire ; 

4a Que le cr^nder est encore & tempe 
pour renouveler renregistrement de son droit 
r6el, apr^ I'expiration des deux anndes qui 
suivent la mise en force du cadastre, si Pim* 
meuble n'est pas alors pass^ entre les mains 
d'un acqu^reur subs^queDt it la mise en force 
du cadastre qui a enregistr6 son titre, mais 
alon le cr^ancier perdra sa priority sur ceux 
qui auront renouvel6 avant lui ou pris des 
inscriptions bypotbtoiires, aprds la mise en 
force du cadastre et avant le renouvellement 
de ce cr^ncier ; 

5a Que oelui qui a acquis rimmeuble, 
avant la mise en force du cadastre, ne peut 
invoquer le d^faut de renouvellement des 
inscriptions bypoth^caires existant et prises 
avant Tenregistrement de son titre ; 

6a Que '4'acqu^reur subs^uent" de I'art 
2173 du C. C, signifie un aoqu6reur post^rieur 
k la mise en force du cadastre ; 

7o. Que les mots "autres cr^anciers" de 
Tart 2173 du C. Q, signifient aussi bien les 
cr^anders antdrieurs au cadastre qui ont 
xenouvel6 dans les deux ans de sa mise en 
force, que les cr^ncieis subs6quents & la 
mise en force du cadastre ; et ils compren- 
nent aussi les cr^anciers ant^rienrs au ca- 
dastre qui ont renouvel6 mdme apr^ les 
deux ans, mais alors seulement & I'encontre 
des cr^nciers qui n'oot pas renouvel^ ou 
ont lenouveU aprds eux, et d, T^ard des nou- 
veaux cr^anciers dont les titres de cr^ance 
n'ont M enregistr^s qu'apr^ ce renouvelle- 
ment, et pourvu quei lors du renouvellement 
efiectu6 aprte les deux ann^, Pimmeuble 
n'alt pas pass6 en d'autres mains par titre 
enregistr^; 

8a Que le d^fendeur, sur Taction bypotbS- 
caire, peut plaider les moyens que son ven- 



deur et garant anrait pu invoquer.— B^mbl 
V. Momeaut C &, Cimon, J., 27 d6c 1887. 



THE LA W OF LIBEL, 

Tbe following letter has been addieased 
by Mr. Justice Stepben to the ISmei, in reply 
to the letter of ' An English Barrister ' {AtUe, 
p. 191) :- 

Sir,—- It is not my intention to enter into 
any controversy with either of the gentle- 
men who have observed upon my letter on 
the Libel Law Amendment BilL Yet, as I 
have a professional dislike to the mis-state- 
ment of legal authorities, I must ask yoor 
leave to make two remarks on yoor oonet- 
pondenti 'An English Barrister's, reference 
to cases. 

1. He implies that the maiginal note of 
Rex V. Mary OarlUe inaccurately representa 
tbe effect of the case. The marginal note ia : 
' It is not lawful to publish even a correct 
account of the proceedings of a Court of justice 
if such an account contains matter of a scan- 
dalous, blasphemous, or indecent nature.' 
And he says : ' It is true that Mr. Justioe 
Best uttered some such words, but such was 
not the decision nor the ground of the deci- 
sion.' I venture to assert the oppositB of 
this. Lord Chief Justice Abbott says in ge- 
neral terms that it is not competent to any . 
person, under pretence of publishing a triali 
to reutter defamatory matter which it may 
have been necessary publicly to read in the 
course of it. 

Mr. Justioe Bayley, says, ' Though we are 
bound in a Court of justice to hear offensive 
and indelicate evidence, other persons are 
notatliberty afterwards to circulate it' Mr. 
Justice Best was the only one of the judges 
who noticed that the report could not be con- 
sidered fair, but the rest of his judgment 
implies that if it had been fair it would have 
made no difference. Indeed, the only nn- 
faimess of which he compliuns is that the 
report of the trial called it ' a mock trial,' but 
I this was not the ground even of his judg- 
ment 

The doctrine in Mary Oarlil^* Que is treated 
with some contempt by your correspondent, 
though Lord Tenterden and Mr. Justioe 
Bayley and Mr. Justice Holroyd were very 
eminent men, and, indeed, with aU his 
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weaknesses, the same may be said of Mr. 
Justioe Best But the case itself is a recog- 
nised authority and has been followed within 
the last few years. It is quoted— €. g, in Mr. 
OdRtrs' late work on the law of libeL Mr. 
Odgers says, in enumerating the exceptions 
to the rule, that the publication of proceed- 
ings in Courts of law is privileged. The 
< second' exception is 'Where the subject- 
matter of the trial is an obscene or blasphe- 
mous libel, or where, for any other reason, 
the proceedings are unfit for publication. It 
is not justifiable to publish even a £air and 
accurate report of such proceedings, for such 
report may itself be indictable as a criminal 
libeL^ And he quotes Bex v. Mary CarlUe, 
and the two late cases of lUgina v. Hickkn, 
87 Law J. Rep. M. a 89; L. R. 3 Q. R 360; 
and Stede v. Brannan, 41 Law J. Rep. M. C. 
85; L. R 7 C. P. 261. SUele v. Brannan is 
directly in point as to the publication of in- 
decent trials, and the judgments of Lord 
Chief Justice Bovill and Mr. Justice Grove 
are both founded on Bex v. Mary CarlUe. The 
counsel for the defendant in this case put 
forward the view of i2n; v. Mary Oariile which 
ia advanced by your correspondent, but the 
Court paid no attention to him. 

2, The second remark I wish to make is 
that your correspondent is very earnest 
about malice, which he says is an essential 
element of libel ; about the encroachments of 
tbe judges upon the common law as he says it 
was in the seventeenth century ; and on Lord 
ESiskine's Libel Act He also insists upon 
a case of Tharley v. Lord Kerry, 4 Taunt 365, 
decided in 1812, in support of some of those 
views. I wish to call attention to a few words 
which he does not quote from the end of 
that judgment^ but which bear closely on 
one of these matters: 'The tendency of the 
libel to provoke a breach of the peace or the 
degree of malignity which actuates the writer 
have nothing to do with the question.' I will 
not trespass on your space by showing how 
essential these words are to the judgment 
Anyone who takes an interest in the matter 
may read the judgment for himselfl They 
aeem to me to be in absolute contradiction 
to what your oorrespondent asserts. 

My object in writing to you was merely to. 
prevent a bill of this importance from pas- 



sing without examination and discussioiL I 
have certainly no hostility to the press. Any- 
one who knows what my career in life has 
been must have thought such a suggestion 
is absurd ; but I am jealous for its honour 
and respectability, and I think that such 
legislation as is proposed would foster abuses 
to which I certainly do see a tendency in 
newspapers which I should not call respect- 
able though they are influential Most news- 
papers, both in London and in the country, 
carry oq their business with the utmost pro- 
priety under circumstances at times of great 
difficulty. The Timet^ reports of the Divorce 
Court, for instance, succeed in giving ac- 
counts of the most shameful stories in lan- 
guage as unobjectionable as is consistent 
with any reference to the facts, and I am 
far from saying that all reference to them 
should be omitted. But there are journals 
which I would certainly not trust with a 
legal right to publish verbatim reports of in- 
decent trials or meetings. , Prurience and 
Purity have met together on many occasions 
of late years, and it is impossible to walk 
the streets without seeing that the sham ia- 
decent trade (whether it is a sham or not I 
cannot say) may be carried on by news- 
papers which try to attract customers by 
suggestive titles prefixed to articles which, I 
hope, disappoint their readers. To such papers 
the proposed bill, as it stands, would be a 
Magna Charta. 

I am glad to see that 'An English Bar^ 
rister' thinks that the provision in the Act 
of 1881 restricting privilege to matter of which 
the publication is for the public good should 
be maintained. Neither does he deny that 
my illustration as to possible abuses of the 
bill is correct, though he thinks it unlikely 
to happen. Would he say as much as that 
of a report of a grossly indecent Purity meet- 
ing ? Except upon l^al authorities and his- 
torical matters there is not at bottom so very 
much diflferenoe between him and me. 



INSOLVENT NOTICES, EW. 

Qud>ee Official Ocutett^, June 16. 

Judicial Ahandonmenti. 

Charles Henry and David Hiram Sawyer, store- 
keepers, St George de GUrenoeriUe, June 8. 
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Ouraion appoinUd. 

Re Aohilitt Beaadet, ViotoriayiUcL. Larerffoe, 
Arthabaskayille, oarator» Jane 7. 

He 0. W. Cot^.-C. Millier and J. J. Griffith, Sher- 
brooke, joint curator, Jane 12. 

Be U^I^ne Nagent, widow of Proaper Boily, Chiooa- 
timi.— H. A. Bedard, Qaebec, curator, June 12. 

Sc Alfred G. Elliott (John Blliott & Co.).-W. A. 
Caldwell, Montreal, curator, June 13. 

Re James Gannon.— Kent & Tureotte* Montreal, 
joint ourator, June 13. 

Re O'Neill & Jadd.—D. Arcand, Quebec, curator, 
June 8. 

Re C. H. and D. H. Sawyer.— W. A. Caldwell, Mont- 
real, ourator, June 14. 

Dividende. 

Re Solomon Bamum.— Dividend, J. Landaberg, 
Sweetsbuig, curator. 

Separation ae to Piroperly* 
Anna £. Boyd vs. John McKay* Montreal, Jane IS. 
Roee Anne Lacroiz ts. P. Bmond Cartier, trader, 
St Aim^, June 13. 

Marie Arz^lie Prieur vs. Louis Adam Sauv^, trader, 
St. Polycarpe, Jane 6. 

NoUvrial Mmuiee, 
Minutes of the Ute Joseph Laurin, N.P., transferred 
to Joseph 0. Laurin, N>P., St. Sanveur de Quebec. 

Appointments* 

James Kewley Ward, appointed Legislative Coun- 
eillor, in the pUoe of Hon. Hugh McKay, resigned. 

Pierre Hnrteau and Th^ophile Am^^e Robert, 
appointed joint registrar of County of Chambly. 

Qudtec Officio I GazeUe, June 23. 
Judicial Ahandonmente, 
David H. Cameron, Coaticook, June 8. 
Joseph Guay, trader, St. Paul's Bay, June 20. 
P. A. Guay* trader, Chicoutimi, June 21. 
William Little, lumber merchant) Montreal, June 7. 
William D. McAuIay, Whitton, June 15. 
William Murray, watchmaker, Montreal, June 12. 

Curaiore appointed. 

Re Marie Alice Bollard (C. E. Carbonneau), St. 
Thomas.— H. A. Bedard, Quebec, curator, June 19. 

Re N^r6e Desroches.— Kent k Turcotte, Montreal, 
curator, June 18. 

Re William Murray.— W. A. Caldwell, Montreal, 
onrator, June 20. 

Re Georgina Wakefield.— H. A. Odell, Sherbrooke, 
ourator, June 28. 

Dividende- 

Re Norris Beet, hotel-keeper, Bord 4 Plonffe.— First 
and final dividend, payable July 10, Fulton k Richards, 
Montreal, curators. 

Re Joseph T. Fortin, trader, Murray Bay.— First and 
final dividend, payable July 7, H. A. Bedard, Quebec, 
curator. 

Re Edward Langnedoe, trader, St. Michel.— First 
and final dividend, payable July 7,H. A. Bedard, 
Quebeo, oarator. 



Notarial in«itiito». 
Minutes of late Germain Guay, N. P., transferred to 
Michel P. Laberge, N.P., Quebee. 



GENERAL NOTES. 



C. G. Sautter, a druggist, was defendant in a suit 
for damages at Brooklyn, instituted by a woman who 
claimed that he gave her poisonoas medicine in 
mistake, and she oonsequently suffered from a hem- 
orrhage. Upon taking the stand, he declared Uiat 
the medicine was not poisonous. ** Woald yoa be 
afraid to take a duse of it yourself?" Asked the 
counsel. " Not a bit," returned Sautter, and before 
he could be prevented, he picked up the bottle, poured 
out a big table spoonful, and swallowed it. Several 
doctors, who were witnesses, wanted to adminisUr 
antidotes ; but the witness would not have it, and 
he showed no bad effeot from swallowing his own 
mixture. The jury thereon gave him a verdiet. 

Hong Yon Chang, a Chinaman, has been admitted 
to the bar in New York, and he is said to be the only 
regularly admitted Chinese lawyer in thiseoontry. 
He is twenty-seven years old, has been in the ooontry 
fifteen years, is a graduate of Yale College and the 
Columbia Law School and speaks excellent Bngtiah. 
The sheriir of Mobile, Ala., resorted to rather novel 
means to overpower a rebellious prisoner. Armed 
with a dirk, the belligerent defied the prison officials 
to remove him to a dark cell, whereupon the neigh- 
boring fire company was ordered to turn a stream 
upon him. While he was vainly attempting to dodge 
the ioe-^^old water the officials roshed apon and over> 
powered him. 

At the Liverpool assises Mr. Justice Day. when sen- 
tencing five men convicted of robberies with violence 
to be flogged, observed that he had ascertained by 
careful inquiry among those best able to form as 
opinion, that the punishment of flogging reformed 
more than any other, and that those so panished 
seldom repeated the offence. 

Mr. B., a Scottish advocate, a man of eonsidenble 
humour, accompanied by great formality of manners, 
happened to be one of a oonvivial party, when the 
Earl of Kellie was at the head of the table. After 
dinner he was asked to sing, but absolutely refused to 
comply with the pressing solicitation of the company. 
At length Lord Kellie told him that he should not 
escape, he must either sing a song, tell a stoiTiOr 
drink a pint bumper. Mr. B— , being an abstemious 
man, chose rather to tell a story than ineur the for- 
feit. " One day," said he, in his pompous manner. 
** a thief, in the course of his rounds, saw the door of 
a church invitingly open. He walked in, thinking 
that even there he might lay hold of something useAil. 
Having secured the pulpit cloth, he was retreating, 
when, lo 1 he found the door shut After some oon- 
sideration, he adopted the only means of esoape left, 
namely, to let himself down by the bell rope- Tb« 
bell of course rang, the people were alarmed, and the 
thief was taken just as he reached the ground. When 
they were dragging him away he looked up, and 
emphatically addressed the bell, as I now address yoor 
lordship. *Had it not been,' he said, * for your loac 
tongue and your empty head, I had made my escape '.'* 
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In Bcrlhwiek v. Evening FoH, LimiUd, (58 
L. T. Bep. (N.a) 252,) the English Court of 
Appeal was called upon to decide an interest- 
ing qaestion of protection of titie. The 
Morning Post has been published in London 
by the plaintiff and his predecessors, every 
morning for about a century. Some time 
ago the plaintiff commenced to publish later 
editions of the paper, but still under the 
same title, and it was not suggested that the 
plaintiff had any intention of publishing an 
evening edition under the name of The 
Evening PotL The defendants having com- 
menoed to publish a daily evening news- 
paper in London, at the same price, under 
the title of The Evening PoU, the plaintiff 
brought an action for an injunction. It was 
shown that just before and just after the 
publication of the defendants' paper, about 
twenty persons altogether had applied at 
The Mcming Pott office for copies of The 
Evening Poti. In the'advertisements of the 
latter paper the publishing office was stated 
to be at 108 Fleet street, whereas The Momr 
ing Post was published at a large house in 
Wellington street, Strand. Kay, J., granted 
a perpetual injunction restraining the de- 
fendants from publishing, or selling, or ad- 
vertising for sale any newspaper of the name 
of The Evening Post, or by any other name 
calculated to induce the public to believe 
that such newspaper was an edition of The 
Morning Post, or was owned, edited or written 
by the owner, editor or staff of that news- 
paper. The Court of Appeal has reversed 
tliia decision, holding that there being no 
injary or damage, or prospect thereof, to the 
plaintiff, the injunction must be dissolved. 
Chief Justice Cbleridge, however, remarked 
that he could not clear his mind of a lurking 
sQspicion that the name, The Evening Post, 
was taken because there was a Morning Post, 
and that although the latter may never be 
hart to the extent of one penny, yet the 
public may possibly think there is some 
connection with the older paper. In these 



circumstances his lordship thought the 
action should be dismissed without costs. 
Lord Justices Bowen and Cotton concurred. 



The Amerioan Law Review publishes letters 
from a number of eminent English jurists, 
written in answer to an inquiry about the 
working of the jury system. Lord Hexschell 
approves the jury for questions of tort, com- 
mercial usage, etc., but not for questions of 
mixed law and fact Sir James Hannen 
speaks warmly in favor of the jury — his 
** confidence la juries is increased rather than 
diminished," and praises their impersonality. 
Sir Charles Edward Pollock thinks that for 
simple issues or questions of mercantile usage 
" a jury is our best and usual tribunal, and 
is so considered by alL'' Lord Coleridge, 
who has had some personal experience be- 
fore juries, says: "Long experience and 
much reflection have led me to give up the 
opinion in favor of it which I formerly en- 
tertained, and to adopt strongly an opinion 
adverse to it in civil cases," and he adds that 
if he had a question of character or property, 
he "would far rather run his chance of 
getting a bad judge to try it than a good 
jury." Lord Justice Llndley and Sir James 
Charles Matthews are reported as orally ex- 
pressing themselves in favor of the jury. 



The lists of recent calls to the bar in Eng- 
land show that a large number of natives of 
India are adopting the legal profession. 
Some of these gentlemen have already 
attained distinction at English universities. 
Chan-Toon, a young Burmese gentleman, who 
has been educated at Calcutta University 
and University College, London, gained no 
less than seven prizes or distinctions, notably 
in Boman law and jurisprudence. Are these 
gentlemen destined to play a conspicuous 
part hereafter as leaders of a movement for 
Home Rule for India? 



The Law Journal (London), referring to 
Lord Salisbury's bill to provide for the ap- 
pointment of life peers, says it proposes to 
revive a prerogative of the Crown which had 
so far fallen into abeyance that in 1856, on 
Lord Wensleydale's patent of peerage ' for 
the term of his natural life' being submitted 
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to a committee of privileges of the House of 
Lords, it was reported that it did not give 
him a right to sit or vote. Many lawyers, 
includinjc Lord Wensleydale himself, were of 
opinion that the decision was wrong, and the 
patent was altered to the usual form without 
any practical effect on Lord Wensleydale's 
peerage, as he died without male issue. The 
prerogative under tlie bill is hedged round to 
prevent its being abused by flooding the 
House of Lords with political partisans of 
the Minister, as happened in the last century 
when at a stroke twelve peers were created, 
whom the Duke of Wharton asked, when 
they made their appearance in the House, 
whether they voted one by one or by their 
foreman. There are not to be more than 
fifty life peers at one time in the House, 
and no more than three a year are to 
be made, and if three are made one must 
belong to the classes specially qualified, being 
judges of two years* standing, admirals, 
generals, ambassadors, Mvy Councillors in 
the Civil Service, and colonial governors of 
five years' standing. Persons not specially 
qualified may also be appointed life peers so 
long as more than two are not made in one 
month. The dignity proposed to be given to 
the new peers is the same as that given to 
the lords of appeal, except that the latter 
hold it during office, and it is exactly the 
same as the bishops, who differ from their 
peers in being not * of trial by nobility.* 



SUPERIOR COURT. 
Aylmbr, (district of Ottawa,) 

May 25, 1888. 
B^ore WuRTBLB, J. 
Charlbbois v. Raby. 
Procedure — Demand in warranty. 
Hbid : — 1. That an action in warranty can he 
brought after the expiration of the delay$ 
fixed by articles 123 and 107 of the Code of 
CivU Procedure^ but that in mch case the 
suit cannot be stayed tfiereby, 
2. That in such case, however, the principal de- 
mand and the demand in warranty may be 
adjudicated upon together, if it can be done 
without retarding the principal demand, 
Pbr Cubiah. The plaintiff has sued the 



defendant, who is a notary, fior damifs 
caused by delay in the registration of a deed 
which it is alleged that he had ondeitaksi 
to register, and the defendant has pfeadd 
to the action ; and the parties are it prai 
The defendant now allegee that bebuiic- 
course in warranty against one SanT^aods 
Mrs. Frappier, mkI be moves that he be 
allowed to call them in warranty aod ttu; 
all the proceedings in the suit be stayed mtil 
his warrantors have been pot in the rait 

The delay to call in warrantors is fixed by 
article 123 of the Code of Gvil Procedare 
and is eight days after the serrioe d tk 
principal demand ; and article 122 pioriiks 
that a defendant who is exercising his re- 
course in warranty may, by means (^ s 'ii^ 
atory exception, obtain a stay of prooeedhp 
until his warrantor has been called in aoi 
held to plead to the merits, and the debTie 
file such dilatory exception ia foordayi&t^ 
the return of the writ. 

In this case the delay to file a dilatory ei- 
oeption has exjuved long ago, and tiie c^ 
fendant cannot therefore daim a stay at pr> 
ceedings ; and even if he was within tbL^ 
delay, he could not ask for a stay of proceed- 
ings, as he did not institute a demas'i n 
warranty within the prescribed delay, >^^ 
he would have to show that he had dooes" 
to obtain a stay. {BeUev. Dolan, 20LCJ 
302.) 

But can he, at all events^ take an actino in 
warranty and bring his warrantors in '^^'- 
suit after the expiration of the delay b^^' 
by article 123 ? I am of opinion thai be c^ 
but without however having the right to 6^) 
the principal demand or to have the deita:^ 
in warranty joined with it; I hold thatiir 
article is not restrictive of the right to briiii 
an action in warranty, but that it ocn^^ 
certain privilege when steps are taken vitl:- 
in the delay. Our article is the same i: 
substance as articles 175 and 176 of ^^ 
French Code of Civil Procedure, and w^^ 
I now hold has been held in Franca Ci-T' 
& Chauveau say in their qoestioD > 
•* Doit-on conclure dee articles 176 et 1" 
" qu'on ne puisse appeler des garants ip^ 
'* les d^lais qu'ils prescrivent? Non, ^ 
" doute : on ne peut conclure de ow i^ 
*' tides rien autre chose, si ce n'estqae,^^' 
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" lea oondnsioiis du demandeur orig^naire, 
'* la demande en garantie form^ aprds les 
" d^lais ne peut plna arr^ter la poursuite de 
"la demande principale;.... le tribunal 
" pent done et doit mdme refuser de joindre 
" la demande en garantie & I'instance prin- 
" cipala" 

But, if it can be done without retarding 
the prindpal demand, the demand in war- 
ranty brought after the delays may be adju- 
dicated upon at the same time as the prin- 
cipal demand. And Carr6 & Chauveau so 
decide in the answer to their question 768 
Ina .- "La demande en garantie form^ aprgs 
" le d^lai ne pourrait-elle pas n^nmoins Stre 
" jug^ avec la demande principale, si toutes 
"deux 6taienten ^tat? Qui, sans doute: 
'* Particle que nous examinons permet d'as- 
^ signer en garantie mSme apr^ le d^lai, 
" pourvu que la demande principale n'en soit 
" retard^ II est done clair que, si Ton est 
" k, I'abri de oet inconvenient, le 16gislateur 
" n*a point voulu priver les parties de Tim- 
** mense avantage de faire juger les deux 
^' causes en mtoe temps." 

The defendant is unfounded in his demand 
for a stay of proceedings ; and he requires 
no permission of the Court to be allowed to 
in his warrantors. 

Under these circumstances, I need say 
nothing about the grounds of warranty in- 
voked, and the motion is dismissed, with 
costs. 

The judgment reads as follows :— 

" La Gour, aprds avoir entendu les parties, 
par lenis avocats, sur la requite sommaire 
on motion du d^endeur, demandant quMl lui 
soit permis d'assigner et d'appeler en ga- 
rantie en cette cause Jean Evang^liste Sauv6 
et Dame Edwidge Parent, veuve de feu Jos. 
Frappier, et que les procedures en cette cause 
Boient suspendnes jusqu'A ce qu'il les ait 
contraints d'intervenir dans Tinstance, et 
ayant deiib^re ; 

'' Attendu que le deiai pour appeler garants 
est expire dans cette cauA depuis longtemps, 
et que le deiai pour obtenir, au moyen d'une 
exception dilatoire, une suspension des pro- 
ordures pour mettre des garants en cause est 
anssi expire depuis longtemps ; 

'' Considerant qu'il est loisible d'appeler 
garants aprds Texpiration de ces deiais, mais 



que la demande en garantie formee apr^ les 
deiais ne peut pas arrSter la poursuite de la 
demande principale et ne doit pas etre jointe 
k rinstance principale ; 

"Considerant que la demande en garantie 
formee apr6s les deiais peut bien etre jugee 
avec la demande principale, si toutes deux 
sont en etat, mais qu'il n'est pas permis de 
retarder la demande principale dans le but 
d'arriver k faire juger les deux causes en 
meme temps ; 

"Considerant qu'aucune permission du tri- 
bunal n'est necessaire pour autoriser une 
partie dans une cause k appeler et assignor 
des garants apr^ I'expiration des deiais men- 
tionnes dans le Code de Procedure Civile; 

" Considerant que la dite requfite sommaire 
ou motion du defendeur est par consequent 
mal fondee ; 

" Attendu que le demandeur s'est oppose 
formellement k toute suspension de la pour- 
suite de sa demande, pour permettre I'assi- 
gnation et la mise en cause de garants ; 

" Rejette la dite requdte sommaire ou mo- 
tion, avec depens, mais sans se prononcer 
sur la question du droit du defendeur d'ap- 
peler les dits Jean Evangeiiste Sauve et Dame 
Edwidge Parent en garantie en cette cause et 
sur la question de I'obligation des sus-nom- 
mes de garantir le defendeur centre la de- 
mande portee contra lui dans cette instanca" 
Motion dismissed. 

C. B, Major, for plaintiff. 

Rochon & Champagne, for defendant 



SUPERIOR COURT^MONTREAL* 

Loi9 de douane—Paiement des droUfPreuve' 

JuG« :— Que d'aprSs lee statuts qui legiesent 
la perception des droits de douane sur les 
marchandises qui entrent dans notre pays, 
dans toute poursuite oil doit se faire I'ap- 
plication de ces lois de douane, 11 incombe 
au proprie£aire des marchandises de faire la 
preuve que tons les droits out ete reguliere- 
ment payes et que les prescriptions de la loi 
out ete remplies.— ianctot v. Ryan, Mathieu, 
J., 6 fevrier 1887. 

*To appear in Montreal Law Reports, 4 S.C. 
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Bequ^U en ntdliU de dSeret—DHais—Amende- 
menu. 
Juofer-Que Tarticle 116 du Codede Pro- 
c^ure Civile qui present que la requite en 
nullity de d^cret de la part du saisi, doit Stre 
pr6aent6e dans lea m^moB d^lais que ceux 
piescrits pour Tappel du jugement de la Cour 
Sup^rieuie, s'applique ^alement ft une de- 
mande d'amendement de la requite en 
nullit6 de d6cret d6ja prtsent^, lequel amen- 
dement ne peut ^tre permis apr^s lea susdita 
d^lais.— BoWuc «. Lefmttm, Mathieu, J., 23 
avril 1888. 



and it is competent for him to pnm that 
they are the property of his wife.— ¥«rot 
WilMm, in Review, Jett^ Wurtele, Tait, J J^ 
March 31, 1887. 



Recorder— Ajoumemeni de la cause— AtjdiHon 

de la cause avant Vhevre fixie— 

Certiararu 

Jug6:— Que lorsqu'une cause criminelle 

devant la Cour du Recorder a 6t6 ajourn^ ft 

un certain jour et ft une beure fix^e de ce 

jour, un verdict et une sentence (conviction) 

prononc^ centre le prisonnier avant Theure 

fix^, et en Tabsence des t6moins et de 

Tavocat de la defense qui avait obtenu le 

dit ajoumement, sont nuls et peuvent dtre 

ca8s6s sur certiorari, — Martin <fc De Montigny, 

Doherty, J., 13 avril 1888. 

Douaire couhmier^Tiert de borme foi— Fruits 
et revenus—Mise en demeure, 

JuGfe'.—Qu'une femme qui, sans miseen 
demeure pr^alable, poursuit en r^lamation 
de son douaire coutumier, un tiers possesseur 
de bonne foi d'un immeuble affects ft ce 
douaire, n'a droit aux fruits et revenus de 
rimmeuble qu'ft partir de Vinstitution de 
Taction- 

Dans I'esp^ Paction n'^tant que pour 
arr^rages des fruits et revenus, a ^t^ d^bout^ 
—Lamirande v, Lalonde, Taschereau, J., 30 
avril 1888. 

Chose jugie — Judgment maintaining saisie- 
gagerie. 
Held:— A judgment obtained against a 
tenant by default in a case of saisie^agerie, 
declaring the seizure good, is not chose jugie 
against him as to the ownership of the effects 
seized, in a capias case in which he is ac- 
cused of fraudulently secreting such effects ; 



Privity oj contrad^PartnenMp^Work im 
by firm— Set <# 

HKLDi^Where work was execotad by i 
firm of printers, duly registered, compoeed 
of three persons, they have a ri^t to re- 
cover the value of such work, altboogb tbe< 
parties entrusting them witii the troik be- 
lieved they were dealing witii two membeis 
only of the firm, who were at the same time 
carrying on business as a registered firm cf 
publishers— more especially as the tvop^ 
sons composing the publishing firm wen 
parties to the suit, and similar work, ^ 
vionsly executed by the printii^ firm on tbe 
order of the same agents, had been paid ki 
on accounts rendered by the printing finiL 

2. A.n account due to a defendant's at- 
torney cannot be opposed in oompensatioii 
of a claim against a client^ and evidoDoe cf 
such alleged contra account is InadmiaBibk. 
—F\iUon et al v. Darling, Tait, J., April 38, 
1887. 

TRIBUNAL CLYIL DE DAX 

29 d^oembie 1S87. 

Pr6sidenoe de M. ViLi.BNSirnL 

Roux V. B... 

Louage d^ouvrage^Devis et marches— Ei»lioim 
—D<mmages4ntirits^Prfiudke moroL 

Les dommages^niirits, duspar le maitre jw r^ 
sUie le contrat de louage d^awragt [o^ 
l79i),doiventitreappriciSseo0Wulad(iisi- 
mages'tntirits dus par la partie^ q», ^ 
n*exicutant pas ses engagements, amhali 
risUiation de tout autre eontraliart. U^'> 

Le maitre doit done un d^dommagemaU d cd» 
qu*il congtdie pour toule laperteeauik y^ 
la risUioHon vwpportune, et minupovrl 
prijudice moral en risultanL 

M. B... avait chaiigS un anshitecte, M. 
Dae, de r6dification d'une villa ft Biarriu. 

Un autre architecte, M. Roux, devaitaocr 
le contr61e de son oolite extotter dee ^ 
et dessiuR. M. Due 6tant mon et son mi»i^ 
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ajantdt^transfiSr^ & nn nouvel architecte, il 
en r^ulta dee dissentiments ; avant Tach^ 
vemeDt dee travaoXy M. Roux fut remerci^ 
par le propri^taire. II r^ama de celui-€i : 
lo. la remise d'nsage sur toDs les travaiix 
ex6cQt^ depnis son depart, et gain sar lequel 
il deviut compter ; 2o. une indemnity ponr le 
prejudice moral que lai caasaitoe brasqne 
renvoi. 
Le Tribanal a stata^ en ces termes : 

Lb Tbibunal^ 

£n oe qui conoeme le premier chef de la 
demande (sana inter^t) 

£n ce qai conceme le prejudice moral re- 
sultant de la perte des avantages qu'anrait 
valns ft Roux la renomm^e acqnise en atta- 
chant son nom, k rexclusion de toat autre, ft 
la construction de la villa: 

Attendn, en droit, que le d^ommagement 
d6 ft Fentrepreneur et ft Tarchitecte en vertu 
de Tart 1794, C. civ., par le mattre, qui r^ 
si lie par sa seule volont6 le oontrat de louage 
d'onvrage et d'industrie, est ausei complet 
q ae celui qui est dd lorsqne dans un contrat 
synallagmatique, une partie n'a pas ex^nt^ 
par sa Haute les engagements dont elie ^tait 
tenae; que le maltre doit, par consequent, 
dMommager de toute perte caus^ par la 
resiliation inopportune du contrat, et mdme 
da pr^udice moral qui en r^snlterait ; 

Aitendu, en fait, qu'il r^ulte des docu- 
ments foumis que Roux n'a pas ^t^ r^duit 
absolument au r61e modeste consistant ft fairs 
parement et simplement executor les plans 
et deBsins congus par le sieur Due, archi- 
tecte; qu'il paratt l^itimement fond^ ft reven- 
diquer dans une oertaine mesure auprte de 
B... une paternity collective avec le sieur 
Due dans la creation de plans et dessins de 
la villa; 

Attendn que. depnis le dM» du sieur Due, 
pendant un an, il a eu la direction, non-seu- 
lement e£tective, mats encore nominate, de 
la construction dans lee dessins, modules, 
maquettes, projets de toutes sortes, et les 
avait fait ex^cuter aprte les avoir soumis au 
visa du sieur Vaudremer; qu'il pouvait I^i- 
timement compter pouvoir achever la villa 
et attacber son nom, ft Texdusion de tout 
nonvel architecte, ft oette construction, mo- 
nument 61ev6 ft Tart, en se fondant sur Ten- 



gagement pris par B. . . dans le traits du 26 
avril 1879 pr^cit^ ; 

Attendn qu'il est results de la resiliation 
impost par B. . . et du transport du mandat 
ft un nouvel architecte un certain pr^ndice 
dont il convient de tenir compte ft Roux ; 
que le prejudice ne peut^tre cependant qu'en 
rapport avec llmportance des travaux r^elle- 
ment oonfi^s ft Roux par contrat et non exe- 
cutes par lui ; que s'il est etabli qu'un nouvel 
architecte en a eieve pour une somme supe- 
rieure ft (150,000 francs, montant de r^vala- 
ation dont il a M parie, il est constant qu'il 
n' a pas atteint 350,000 francs ; qu'il sera fait 
bonne JQstice en lui allouant une somme de 
1,900 fr. 

Par ces motifis, etc 



COUR lyAPPEL DE PARIS. 

21 fevrier 1888. 

Presidenoe de M. Brbsbllbs. 

Bbbr v. ErrijNGBR. 

Modules de fabrique—EventaUs— Assemblage de 
moHh^s connues — Dipdt — FrcprUtl — Con" 
trefa^on, 

L'assemblage de. matitres connues, mais combi" 
nies de manUre d produire un effet naitveau, 
peut eofisHtuer un dessin de fabrique nMoep- 
aUe de dtp6t et de propriiU privSe, 

8ur les poursuites de M. Beer, proprietaire 
d'un module d'^ventail reguli^ement depose 
an secretariat du Conseil des prud'hommes, 
la lOe Cbambre du Tribunal correctionnel 
avait rendu, ft la date du 3 decembre 1887, le 
jugement suivant : 

"Attendn que Beer a depose le 25 mai 
1886, au conseil desprud'hommes, un module 
d'eventail dont il revendique la propriete 
comme oonstituant un module de fabrique 
nouveau dans les termes de la loi du 18 mars 
1806 et qu'il a par procds-verbal du 15 no- 
vembre 1886, fait saisir ches la veuve Ettlin- 
ger et chez Emile Ettlinger deux eventails 
qu'il pretend etre la contrefa^n du modeie 
par lui depose ; 

" Attendu que de I'examen du modete de- 
pose par Beer, meddle qui a ete represente au 
Tribunal, il resulte que ce module ne presente, 
ni dans son ensemble ni dans see details, des 
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caractdies de noaveaai^ qui pennettentde 
le coDsiderer comme un module de fabrique 
nouveau prot^g^ par la loi de 1886; qu'en 
eflfet la monture ft vingtHsix brina revendi- 
qu^ par Beer, n'est autre que la monture 
ordinairei que le nombre des brina importe 
peu ; que la garniture de plumes ne saurait 
davantage etre consid^r^ comme nouvelle, 
cette garniture ayant ^t^ dde longtempe em- 
ploy^ dans ce genre d'industrie ; que le 
noeud de ruban sur le panache, qui n'est 
d'ailleurs qu'un acoessoire inaignifiant, a ^t^ 
^alement employ 6 comme omement d'6- 
ventail soub forme de cocarde ou de rosette & 
des^poques bien ant^rieures au dep6tfait 
par Beer ; que la demandede Beer n'est done 
pas justifi^e ; 

" Renvoie la veuve Ettlinger et Emile Ett- 
linger des fins de la plainte sans depens ; 
condamne Beer aux depens, lesquels ont et^ 
par lui avances." 

Mais sur Tappel de Beer, la Cour, aprds 
avoir entendu les plaidoiries de Me. Desjar- 
dins pour M. Beer et Me. Allard pour M. 
Ettlinger, rendit Tarrdt infirmatif que nous 
reproduisons : 

La Coub, 

Consid^rant que, s'il est exact de dire que 
le genre de monture employ^ par Beer pour 
!a fabrication du module d'^ventail, dont il 
revendique la propri^t^ dans les termes de 
la loi de 1806, a et^ usit^ ant^rieurement & 
son d6p6t, qu'ant^rieurement ft cette date 
^alement, on avait employ^ les plumes 
plates pour la garniture des ^ventails et on 
les avait ornds de noeuds de rubans appliqu^ 
sur le panache, il est constant pour la Cour 
que, par la reunion de ces trois elements, 
jusque-lft employes 8^parement,et par la dis- 
position sp^ciale qu'il a su donner ft leur en- 
semble. Beer a cre^ un objet qui a son carac- 
t^re et son aspect propres et qui est de na- 
ture ft constituer un module de fabrique 
susceptible d'etre protege par la loi du 18 
mars 1806 ; 

Considerant qu'ft la date du 25 mai 1886, 
Beer a r^guli^rement depofl6 un module d'6- 
ventail au conseildes prud'hommes de Paris ; 
que la veuve Ettlinger et Ettlinger ont, depuis 
cette ^poque, fabriqu6, vendu, et misen vente, 
au mepris des droits de Beer, des 6ventails 



absolument semblables ft oeux dont Beer 
avait d^pos^ le moddle ; qu'ils ont ainsi ocmi- 
mis le d^lit pr^vu par Tart 15 de la loi pr§- 
cit6e du 18 mars 1806 et par Part 425 C p£n. 
et punis par Part 427 du m^me Code ; 

Par oes motifis, 

Infirme le jugbment dont est appel; d^ 
charge Beer des oondamnations prononcto 
contre lui ; 

Declare Ettlinger et veuve Ettlinger mal 
fond6i dans leur demande reconvention- 
nelle; 

Condamne la veuve Ettlinger et Ettlinger, 
chacun et solidairement, ft 500 fr. d'amende ; 

Ordonne la confiscation des objets contre- 
faits et leur remise ft Beer, conform^ment ft 
Fart 419 Cp^n.; 

Et pour le surplus du pr^'udice caus^ 

Attendu que la Cour n'a pas» quant ft pre- 
sent, les ^l^ments sufiisants pour en 6valuer 
le montant ; 

Condamne la veuve Ettlinger et Ettlinger, 
solidairement, ft payer ft Beer des dommages- 
int^r^ts ft fixer par 6tat, les condamne n^an- 
moins quant ft pr6aent ft payer sous la m6me 
solidarity, ft Beer une somme de 1,500 fir. ft 
titre de provision sur les dommages-int^rets 
qui peuvent etre dus ; 

Rejette le sarplos des conclusions de Beer; 
condamne la veuve Ettling<'r et Ettlinger 
solidairement aux depens de premiere ins- 
tance et d'appeL 



RECENT UNITED STATES DECJESTONS. 

Master and Servant— Negligence^Extfoardinary 
Accident — Explosion of Benzine in Paini. 
A workman was ordered by his employer 
to paint the inside of a water-tank twelve £eet 
deep. He entered the tank with a lamp and 
began work. Soon after an explosion oc- 
curred in the tank, resulting in the death of 
the workman. It appeared that the paint 
used contained a laige quantity of benzine ; 
that it was a well-known brand, and had been 
in use many years ; that the employer bad 
used it for ten years, purchasing it in laige 
quantities direct from the factory ready for 
use. Hddt that the accident was outside of 
the range of ordinary experience, and was not 
due to negligence for which the employer 
could be held liable. It is not easy to see 
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what more conld have been expected from 
an employer. The general rule requires of 
the master that he provide materials and im- 
plements for the use of his servant such as are 
ordinarily used hy persons in the same busi- 
ness, hut he is not required to secure the best 
known materials, or to subject such as he 
does provide to a chemical analysis, In order 
to settle by experiment what remote and pos^ 
sible hazard may be incurred by their use 
This rule is recognized in the recent case of 
Payne v. Beese, 100 Penn. St 301, in which 
the present chief justice said that the ''duty 
of the master is to provide machinery and 
materials of an ordinary character." So also 
in Crawford v. Stewart, 10 Weekly Notes Gas. 
418, which was an action to recover damages 
for injuries resulting from the falling of a 
scaffolding upon which men were at work 
the master was held not liable^ The reason 
is stated by Justice Paxson, with his usual 
directness, in these words : ** There is no evi- 
dence that the men who erected the scaffold 
were not competent workmen, nor that they 
were not supplied with suitable materials." 
The same rule is also stated in Letvis v. Sey- 
fert, 20 Wkly. Notes Cas. 148. In the presen 
case the work at which McCormick was em 
ployed was not a dangerous one. The place 
was not one that could be regarded as in any 
sense dangeroua The materials were those 
in common use for the purpose for which they 
were used by the defendant. The work was 
done under the supervision of a competent 
painter. The accident, happening under such 
circumstances, was outside the range of or- 
dinary experience, and one therefore against 
which the measure of care due from the em- 
ployer could not protect the servant. To hold 
otherwise would be to disregard the well- 
settled law upon the subject, and to make the 
employer an insurer of the safety of his em- 
ployee. Penn. Supireme Court, Jan. 30, 1888. 
AUi9on Manvifg. Co. v. MeCormick, 



SchooU^Authority of Teacher— Corporal Punr 
ishment. 
A pupil having been guilty of insubordina- 
tion, his teacher, the appellant, after consult- 
ing with the township trustee, offered him 
his choice of a whipping or expulsion. He 
chose the former, which was inflicted with a 



two-pronged switch from a tree, nine sharp 
blows being received. The pupil made no 
outcry, and the next morning came back to 
school as usual without showing any injury. 
The whipping was painful, and some abrasion 
of the skin was produced; but there was 
nothing to show any intentional, undue se- 
verity or improper motive on the part of the 
teacher. Held, that the evidence did not jus- 
tify a conviction of assault and battery. The 
switch used was not an inappropriate weapon 
for a boy of Patrick's age of sixteen years and 
apparent vigor. Patrick's offence as a breach 
of good deportment in a school was not one 
to be overlooked or treated lightly. It was 
calculated, and was most likely intended to 
humiliate Vanvactor in the presence of his 
pupils, and its tendency was to impair his in- 
fluence in the government of his school. The 
motive was apparently revenge for having 
been required to stand by the stove for a time, 
as a punishment for a previous violation of 
good order. When the alternative of leaving 
the school or taking a whipping was pre- 
sented to him, Patrick did not object to it, 
either as unreasonable or unjust After con- 
sultation and mature deliberation, he decided 
to accept a whipping, on condition that it be 
administered privately. In a spirit of evident 
forbearanca, the request thus implied was ac- 
ceded to. With all these preparations in 
view, Patrick had no reason to expect that 
the chastisement would be a merely formal 
and painless ceremony. The legitimate ob- 
ject of chastisement is to inflict punishment 
by the pain which it causes as well as the de- 
gradation which it implies. It does not there- 
fore necessarily follow that because pain was 
produced, or that some abrasion of the skin 
resulted from a switch, the chastisement was 
either cruel or excessive. When a proper 
weapon has been used, the character of the 
chastisement, with reference to any alleged 
cruelty or excess, must be determined by the 
nature of the offence, the age, the physical 
and mental condition, as well as the personal 
attributes of the pupil, and the deportment of 
the teacher, keeping in view the presump- 
tions to which we have alluded. All the cir- 
cumstances lead us to the conclusion that if 
Vanvactor really gave harder blows than 
ought to have been given, the error was one 
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of judgment only, and hence not one of im- 
proper or unlawful motive. The statement 
of Patrick that Vanvactor laid on the blows 
hard, as if he was angry, was, when explained 
and taken in connection with other evidence 
as stated, too trivial to materially conflict 
with the conclusion thus reached. It must 
be borne in mind that Patrick was not per- 
emptorily required to submit to corporal 
punishment, but that he accepted that kind 
of punishment with all its unpleasant conse- 
quences, in preference to a milder and lat- 
terly a much more usual and more approved 
method of enforcing discipline in the schools 
when grave offences are committed, and that 
he made no complaint or protest at the time 
the blows, since complained of, were given. 
Indiana Supreme Ct, Feb. 9, 1888. Vanvactor 
V. State. 

RECENT ENGLISH DECISIONS. 
Judge — DiBqualification for Has. 
A magistrate who was a surgeon, attended 
a patient professionally for ii^ury caused by 
an assault. He endeavored to induce his 
patient not to prosecate for the assault and 
conveyed to him a message, sent by the per- 
son who had committed the assault, offering 
an apology and suggesting a settlement A 
summons was issued for the assault, the ma- 
gistrate was subpoenaed to give evidence for 
the prosecution, and a writ of prohibition was 
obtained to prohibit him from sitting at the 
hearing. The magistrate moved to set aside 
the prohibition. Held, that the acts of the 
magistrate did not show that he had such a 
substantial interest in the result as to make 
it likely that he would have a bias, and that 
the fact of his being subpoenaed did not dis- 
qualfiied him from sitting, and therefore the 
prohibition must be set aside. 20 Q. B. Div. 
58. Queen v. Farrant, 



INSOLVENT NOTICES, ETC. 
Quebec Qffieial Chzene, June 30. 
JudicieU AbandonmenU. 
Hormidas Laplanta, farmer, parish of St. Domini- 
que, Jane 23. . 

Curatore appointed. 

Re David H. Cameron, Coatioook,— Otis Shurtleff 
and J. J. Griffith, Coaticook, joint curator, Jane 26. 

Re William Little, lumber merchant, Montreal.— 
S. C. Fatt, Montieal, curator, June 27. 



JHvidende. 

Re U.K. BeTeridge A Go.. Montreal.— Seoond and 
final dividend, payable July 17, A. W. SterenMn. 
Montreal} oarator. 

Re Naroisse Targeon.L^vis.— First and final divi- 
dend, pajrable Jaly 12, D. Aroand, Qaebce, curator. 

Separation €u to Property . 

Bv^lina H^tu, vs. Narcisse Olivier Bergeron, oar- 
riase-maker, Uptoui June 19. 

APPOINTMENTS. 

Ernest D. T^treau, N.?., Acton Vale, to be renstnr 
for the registration division of the County of Bagot, 
in place of J. 0. Baohand, deceased. 



Qwhee Qffieud Gazette, July 7. 

Judicial Abandonment. 

Sophie Par^ (Mrs. B. Dupuls), township of Bamstont 
9UMrehande pvblique, July S. 

Ouratore appointed. 

Re Dann k Healey, traders, Windsor Mills.— Wm. C 
Craig. Montreal, curator, April 26. 

Re P. A. Guay. trader, Ohicoutimi.— H. A. Bedaid* 
Qaebec, curator, Jnly 5. 

Dividend*. 

Re Elliot * Fox (American Houee), Montreal —First 
and final dividend, payable July 24, C. Desmarteau, 
Montreal, curator. 

/?« Joseph Laoasse.yalleyfleld.- First dividend, pay- 
able Jaly 21, Kent k Tarcotte, Montreal, joint ouiator. 

Re Henry R. McCraoken.— Beport of distributioo, 
W. S. Maciaren, Huntingdon, curator. 

SeiKttxUton (u to /Voipeity. 

Addle Marie B6r6e vs. Jean Jales Gtrooz, aoeountant, 
Montreal, Juljr 5. 

Marie Ritchie vs. James H. Miohaud, broker, Mon- 
treal, July 8. 



GENERAL NOTES. 



SWBJLBINO IN L JuSHCI OF TBI UlTITKO STATES.— The 

Waehinffton Law Reporter gives the following a«eount 
of the installation of Mr. Jostiee Lamar, recently ap- 
pointed to the office of Associate Justice of the Sop- 
reme Court of the United States : ' At twelve o'oloek 
the justices, wearing their black silk robes, filed into 
the Court, followed oy Mr. Lamar, who wore a suit of 
black, and took his seat to the right of Mr. Justiee 
Blatchford and beside the clerk of the Court. The 
proclamation—" Oyes I oyei I all persons having busi- 
ness before the Honourable Sapreme C/Ourt of the 
United States are admonished to draw near and give 
their attention, for the Court if now sitting. Ghodsave 
the United States and this honourable Court "—having 
been made, Chief Justice Waite unrolled a parehmeat, 
and announced that they had received the oommiaBion 
of L. (^ (X Lamar as associate justice of the Court, and 
ordered that it be read by the clerk, which waa accord- 
ingly done. The Chief Justice then inquired: *'Is 
Mr. Lamar ready to take the oath?" Mr. Lamar 
bowed r and the clerk handed him a parchment, upon 
which was inscribed the foUowinf oath : '* I, L. Q. C. 
Lamar, do solemnly swear that I will administer justiee 
without respect to persons, and do equal right to the 
poor and to the rich, and that I will faithfully and im» 
partially discharge and perform all the duties incum- 
bent on me as associate justice of the Supreme Court 
of the United States^ aocording to the best of my abil- 
ities and understanding, agreeable to the constitution 
and laws of the Uniwd States. So help me God.'* 
Mr. Lamar read the oath and kissed the Bible, retired 
to robe, and^ on his return, was escorted by Matsfaal 
John M. Wright to his seat on the extreme left of the 
Chief Justice. The justices all bowed to their new 
associate, who in return bowed to them and to the 
members of the bar and audience.' 
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In Seale v. Baier.the Texas Supreme Court 
March 20, 1888, pronoonced upon the personal 
liability of bank directors for deceptive re- 
presentations contained in advertisements 
or other published statement& The Court 
held, reversing the judgment appealed from, 
that the directors of a bank are personally 
liable, at the suit of a depositor induced to 
place money in an insolvent bank solely by 
the &lae representations of its solvency 
made by them, whether such representations 
are made with the intent to defraud or not, 
where the directors, bj the use of ordinary 
care, might have known that such represen- 
tations were false. The Court said :— " For 
the purpose of promoting conciseness and 
simplicity we formulate the questions in- 
volved in this appeal as follows: (1) Are the 
directors of a banking corporation personally 
liable, at the suit of an individual depositor, 
for damages sustained by reason of the insol- 
vency of the corporation, when the depositor 
is induced to place money in the hands of the 
(.-orporation solely by representations of 
solvency made to the general public by the 
directors, who ought to have known, and by 
the use of ordinary care, such as it was their 
duty to have exercised, might have known 
that such representations were false? (2) 
Are such directors so liable to such depositor 
when such false representations are know- 
ingly made with intent to defraud the public 
generally ? (3) Are such directors so liable 
when such false representations are made in 
pursuance of a fraudulent combination and 
common design upon their part to give to the 
(x>rporation a fictitious credit, that the 
business might be continued for the purpose 
of enabling such directors to collect certain 
pretended loans claimed to have been made 
by them to the corporation ? If either of 
these questions is answered in the af&rmative, 
it follows that the court erred in sustaining 
the demnrrezB, and the judgment must be le- 
veraed.'' The Court was ofopinion that all the 



questions must, in the case under considera- 
tion, be answeied affirmatively. Numerous 
authorities and decisicms were cited to 
support the conclusion of the Court expressed 
in the following terms : — " Directors of bank- 
ing corporations occupy one of the most im- 
portant and responsible of all business rela- 
tions to the general public. By accepting 
the position, and holding themselves out to 
the public as such, they assume that they 
will supervise and give direction to the afihirs 
of the corporation, and impliedly contract 
with those who deal with it that its affairs 
shall be conducted with prudence and good 
faith. They have important duties to per- 
form towards its creditors, customers and 
stockholders, all of whom have the right to 
expect that these duties will be performed 
with diligence and fidelity, and that the 
capital of the corporation will thus be pro- 
tected against misappropriation and diversion 
from the legitimate purposes of the corpora- 
tion. Customers are Invited to business 
relations, and are induced to accept and act 
upon such invitation by the representations 
that the institution is solvent and owns a 
certain amount of capital, and that this 
capital is under the supervision and control 
of certain directors. It is the duty of the 
directors to know the condition of the cor- 
poration whose affairs they voluntarily 
assume to control, and they are presumed to 
know that which it is their duty to know, 
and which they have the means dT knowing. 
If the representations are false, but relied 
and acted on by a customer to his damage, 
to hold that in such case the directors who 
made such false representations are not liable 
because they were ignorant of the fiftlsity of 
the representations would be to award 
a premium for negligence in the per- 
formance of important and almost sacred 
duties voluntarily assumed, and to license 
fraud and deception of the most flagrant and 
pernicious character. It is a familiar prin- 
ciple of law that an action for damages lies 
against a party for making false and fraudu- 
lent representations whereby another is in- 
duced to do an act from which he sustains 
damage. If the representations aie untrue, 
it is immaterial that they may have been 
made without fraudulent intent, and it is 
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sufficient that they were made to the general 
public if the appellant was induced thereby 
to deposit money in the bank." 



The refusal of the Judicial Committee of 
the Privy Council to grant leave to appeal in 
the Glengarry Election Case, though baaed 
upon expediency, will probably check any 
further attempt to bring questions affect- 
ing the seats of members of the Canadian 
House of Commons before the tribunal of 
final resort Formerly the Courts had no 
jurisdiction in these cases. Jurisdiction was 
conferred upon certain courts by a special 
Act, by which the House delegated the 
function formerly exercised by itself, of in- 
quiring into the validity of a return. The 
decision of the Supreme Court has been ob- 
tained in due course, and from this decision 
there is no appeal. In certain cases the 
Judicial Committee, representing the Sove- 
reign, by an act of grace, recommend that 
leave to appeal be granted, but it would be 
an extreme proceeding to inter&re with the 
exercise of an authority specially delegated 
by the House of Commons, and affecting 
solely the right to be a member of that body. 



CIRCUIT COURT. 



Hull (County of Ottawa), March 26, 1888. 

Befofre Wuktblb, J. 
Banghb v. Saboubin, and Blondin, in war- 
ranty. 
Revendication of moveable— Oral evidence. 

Held : — That in the case of the attachment in 
revendication of a moveable^ the parties may 
prove their respective pretensions by oral 
evidence, whatever may be the vaiue of the 
mmedble attached. 
Per Curiam :•— The t>laintiff claims a horse 
which was in the possession of the defend- 
ant, and has attached it in revendication. 
The defendant answers that he bought the 
horse from one Blondin, and has called him 
% in warranty. Blondin has contested the 
principal demand, and pleads that the horse 
had been the property of his half brother, 
one Alexandre D^uin, and had never be- 
longed to the plaintiff, and that he had sold 



and delivered it, as his brother's mandatory, 
to the defendant 

The parties, in order to establish their re- 
spective pretensions, have adduced oral 
evidence, but each side has objected to its 
production by the other. 

The weight of the evidence establishes the 
pretensions of the defendant in warranty, 
without taking the deposition of Alexandre 
IMrouin into consideration, as I consider his 
testimony inadmissible in any event, he, aL 
though not a party to the suit, being really 
the warrantor of the defendant See Barn- 
say's Appeal Cases, verbo Witness, page 782. 
The only question to be considered is whether 
the defendant and his warrantor have the 
right to prove the ownership of the horse, 
which exceeds fifty dollars in value, by oral 
evidence? 

The general rule is that matters exceeding 
fifty dollars in value cannot be proved by 
oral evidence ; but one of the exceptions is 
when the party claiming could not procure 
proof in writing. CC, art 1233, par 5. 
Prev6t de la Jann^, Vol 2, No. 670, gives 
the general rule and this exception in these 
words: " Les conventions ne peuvent 6tre 
** assurges que par T^criture, et le principe 
'' g6n6r&l de cette mati^ est que la preuve 
" par t^moins doit ^tre admise dans tons les 
'' cas oil il n'a pas ^t^ an pouvoir des parties 
*' de se manager une preuve par ^crit, et 
" qu'elle ne doit point I'dtre dans toos ceax 
'' o^ les parties ont pu avoir une preuve par 
** ^rit" The exception in question clearly 
applies to the case of the ownership of horses 
and other animals which belong to a pers<m 
because they are the increase of his stodc 
The horse in question was foaled on the faxxa 
of Alexandre D6rouin, and his ownership can 
beyond doubt be proved by witnesses. Tlien 
in general this exception must apply to 
moveables in one's possession, as in the 
habits of our people it is unusual to get and 
keep a written title for one's ordinary move- 
able possessions. See Pothier's treatise on 
Prescription, Na 205. 

And in the old jurisprudence of France 
it was held that in the case of the attach^ 
tnent in revendication of a moveable the 
parties could, notwithstanding the ordinance, 
prove their respective pretensions by wit- 
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neases, whatever might be the valae of the 
thing attached. Guyot^ in the Repertoire de 
Jnrispmdence, Verbo B6vendication, page 
621, says: — ^''Gomme la propri^t^ qn'on a 
*' d'nn menble n'est oidinairement pas 
'' fond^ BUT des titres par ^crit» celui qui a 
"fait I'entierceinent doit etre admis ft 
" prouver par t^moins que la chose en- 
" tiered lui appartient" Merlin, in his R^ 
pertoire de Jurispradenoe, Verbo R^vendica- 
iion, page 403, repeats the same words. 
Then Pothier, in his treatise on Property, 
says in No. 317 : ** Com me nous n'avons pas 
" ordinairement des titres par dcrit du droit 
" de propri^t^ que nous avons de nos meubles, 
*' k quelque somme que puisse monter la 
" valeur de la chose entiero^e, celui qui a fait 
*^ Pentieroement est regu ft prouver le do- 
" maine qu'il pretend avoir de la chose 
" entierote, par t^moins, auxquels elle sera 
" repr^nt^ et qui la reconnaitront pour 
" Ini appartenir. £n consequence, sur sa de- 
'< mande, le juge rend un appointement par 
'* leqael il lui permet de faire proc6der ft la 
" reconnaissance de la chose entierc^, par 
" temoins, auxquels elle sera repr^ent^e, 
'* et qui d^poseront de la connaissance qu' ils 
" ont qu'elle lui appartient ; sauf ft Tautre 
" partie ft faire faire de sa part, si bon lui 
'* semble, reconnaissance oontraire." 

I am of opinion that the oral evidence ad- 
duced is admissible, and I therefore overrule 
the objections made to its reception and dis- 
miss the motions asking for its rejection, 
save as regards the testimony of Alexandre 
Derouin, which I consider inadmissible for 
the reason already mentioned. 

Judgment must therefore go for the de- 
fendant, dismissing the action in revendica- 
tion, and will be recorded as follows :— 

'* La Cour, apr^ avoir entendu les parties, 
par leurs avocats, tanl sur Taction principale 
qne aur la contestation produite par le d^fen- 
deur en garantie, avoir examine les pi^s 
de la procMure, avoir entendu let^moignage 
dea t^moins interrog^s de part et d'autre^ et 
avoir d^lib^re ; 

** Attendu que le demandeur principal T&- 
clame comme sa propriety et revendique 
dans la possession du d^endeur principal et 
demandeur en garantie un certain cheval 
sous poll gris bleu, qu'il all^ue Stre de la 
valeur de $180; 



*' Attendu que le d^endeur principal, de- 
mandeur en garantie, plaide qu'il a achet^ le 
dit cheval le 18 juin 1887, du d6fendeur en 
garantie, de bonne foi, et que le dit cheval 
lui appartenait, et qu'il a appel6 et mis en 
cause le d^endeur en garantie comme son 
garant; 

"Attendu que le defendeur en garantie 
est intervenu dans la cause et a contests la 
demande principale, et qu'il plaide que le dit 
cheval aurait appartenu ft son fr^re ut^rin, 
un nomm4 Alexandre Derouin, de SterScho- 
lastique, que ce dernier le lui aurait pr§te 
pour s'en servir pour les affiiires d'une society 
existant dans le temps entre lui, le defendeur 
en garantie, et le demandeur principal, dans 
la cite de Hull ; que le dit Alexandre Derouin 
Paurait en meme temps constitue son agent 
ou mandataire pour vendre le dit cheval s'il 
en trouvait le prix convenu, qu'il I'aurait 
vendu comme tel mandataire le 18 juin 1887, 
.au defendeur principal et demandeur en ga- 
rantie, et qu'il le lui aurait alors livre ; que le 
defendeur principal et demandeur en garan- 
tie serai t alors devenu le propri6taire du dit 
cheval, et que le demandeur principal n'en 
est pas et n'en a jamais ete le proprietaire ; 

"Attendu qu'on a procede de part et d'autre 
ft«la preuve testimoniale pour prouver le 
domaine que le demandeur principal et le 
defendeur principal pretendaient avoir quant 
au cheval entierce en cette cause ; 

" Attendu que les parties, demanderesse et 
defenderesse, ont, chacune d'elles, objecte ft 
la preuve par temoins faite par I'autre pour 
etablir son droit de propriete, et qu'elles ont 
demande lors de la plaidoirie, par requetes 
sommaires ou motions, le maintien de leurs 
objections respectives et le rejet de la preuve 
ainsi faite par I'autre ; 

" Considerant que dans le cas de I'entierce- 
ment d'un meuble, quelqu'en soit la valeur, 
les parties sont respectivement admises en 
droit ft prouver par temoins leur droit de 
propriete; 

" Considerant que la preuve testimoniale 
faite par les parties respectivement pour 
prouver leur domaine dans I'espece est legale 
et valable, et que les objections et les requi- 
tes sommaires ou motions ci-dessus men- 
tioni)^ sont toutes mal fondees ; 

" Considerant que la preuve (la deposition 
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da dit Alexandre D^rouin toatefois exdne) 
n'a pas dtoontr^ que le dit cheval apparte- 
nait on avail en ancon temps appartenu an 
demandeur principal, mail qu'elle a 4tabli 
an contraire, qae le dit cheval avait tonjonrs 
appartenu jusqn'au 18 jnin 1887, an nomm^ 
Alexandre D^rooin, et qu'il avait ^t^ vendu 
et livr6 oe jonr-U par son agent on manda- 
taire, le d^endeur, en garantie an d6fendear 
principal, et demandeur en garantie, et que 
ce dernier et non le demandeur principal en 
Stait le propri^taire lors de la saisle-revendi- 
cation ou entidroement; 

** Consid^rant, par cons^uent^ qae Paction 
en revendication est mal fondle ; 

" Attendu que le d^endeur en garantie a 
produit et a examine le dit Alexandre D4- 
rouin comme t^moin, et que le demandeur 
principal a objects A la reception de son t^ 
moignage ; 

" Consid^rant que le dit Alexandre 1)6- 
rouin n'etait pas un t^moin comp^tent^ et que 
Tobjection faite k la r^eption de son t^moi- 
gnage est bien fondle ; 

" Attendu que le demandeur principal a 
de plus objects & la production par le d^en- 
deur en garantie A I'enqu^te d'une certaine 
pi^ de preuve litt^rale, et a demand^ son 
rejet, par requite sommaire ou motion lors 
de la plaidoirie ; 

" Consid^rant que oette objection est mal 
fond^ ; 

** Attendu enfin que le d^fendeur principal 
a produit une d^ense en droit qu'il intitule 
' fins de rose voir ' ; 

" Considerant que la dite d^ense en droit 
est mal fond6 ; 

" Adjugeant sur la defense en droit pro- 
duite par le d^fendeur principal ; 

** La rejette, avec d^pens distraits ft Mtre A. 
X. Talbot, Vavocat du demandeur principal ; 
" Adjugeant sur la requdte sommaire ou 
motion du demandeur principal pour le rejet 
des dispositions des temoins du d^fendeur 
en garantie; 

" La maiutient quant k la deposition du 
t^moin Alexandre D^rouin, et rejette la dite 
deposition, et rejette la dite requite sommaire 
ou motion quant au surplus, mais avec frais 
centre le d^fendeur en garantie, distraits k 
Mtre A. X. Talbot^ Tavocat du demandeur 
principal ; 



" Adjageant sar la requite sommaire on 
motion des d^fendeurs, tant principal qa'en 
garantie, pour le rejet des depositions des te 
moins du demandeur principal ; 

" La rejette avec d^pens oontre le defim- 
deur en garantie, distraits k Mtre A. X« Tal- 
bot, Pavocat du demandeur principal ; 

'* Adjugeant sur la requSte sommaire ou 
motion du demandeur principal, poor le rejet 
d'une certaine pidoe de preuve litt^rale pro- 
duite k Penquete par le defendear en garan- 
tie; 

. " La rejette, avec d^pens distraits k Mtres 
Rocbon & Champagne, les avocats du d^fen* 
dear en garantie ; 

** Adjugeant enfin sur le fond du litige ; 

'* Deboute Paction en revendication dn de- 
mandeur principal en oette cause, declare le 
defendeur principal ^re le proprietaire du 
cheval sous poil gris bleu saisi et entierce en 
cette cause, et lui donne main lev^e de la 
saisie-revendicatioQ d'icelai, et ordonne an 
gardien nomme k la dite ssisie-revendication 
de le lui remettre, et condamne le deman- 
deur principal de payer les d^pens tant de 
Paction en garantie que des contestations de 
la demande principale, distraitB respective- 
ment k Mtre C B. Major, Pavocat du d^en- 
deur principal et demandeur en garantie, et 
k Mtres Rochon & Champagne, les avocats 
du defendeur en garantie, sauf neanmoins 
le codt de la deposition et la taxe du temoin 
Alexandre Derouin." 

Action dismissed. 

A. X. 2b26ol, for the principal plaintifil 

C J?. Major, for the principal defendant 

Boehon dc Chavnpagnt, for the defiandant in 
warranty. 

COUB D'APPEL DE CHAMBERY. 

20 fevrier 1888. 

Presidence de M. Bob, premier president 

Delle Mermillod-Ballaz v. eponx Cocssr. 

AcU notari^— Signature— Nolaire abient—CUrc 
— NvUiU — AcU 80U8 ieinff'privi' 

VacU conttatant wie contfentUm tynaUagma- 
tique, dSpourvu de tout earactire oitfA^n- 
tiqw, lorsqu^l a iU re^ par le dUrc d\Ln 
notaire en Vab9enee de ce dernier, foitf nl- 
anmoin» comme acU tons teingpprwh, nal^ 
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gri qv^U n'en ait pas Hi fait autant de 
do/Ma originaux qu*il y amit de parties 
ayarU un vnttrH opposi, lorsque le notaire 
a apposi sa signatwe sur le dit acte aprU 
eoupy ei Va mis au rang de ses minutes. 

La Cour, 
Attenda qae la qnestion essentielle da pro- 
0^ est celle de la valeur legale d'nn acte en 
date da 28 mai 1886, r^ig^ en forme authen- 
tiqae et ^nongant qn'il a 6t^ re^n par Me. 
X...., notaire ft Anuecy, actes aax termee 
daquel Josephine Mermillod-Ballaz aorait 
venda & Francois Cochet et ft Fran^oise 
Dapanloap, sa femme, la g^6ralit^ dee im- 
meableg qa'elle possMe sur la commune de 
Villard-sur-Tb6ne8, moyennant le prix de 
20,000 fr* quittance dans le dit acte au moyen 
de la constitution, en faveur de la venderesse^ 
d'une rente annuelle et viag^re de 2,000 fr. 
payable aax termes et sous diverses condi- 
tions ^noncto au dit acte ; 

Attendu qu'il est constant en fait et reconnu 
par toates les parties que oet acte de vente, 
pass^ au domicile des mari^ Cochet, a ^t6 
dress^ et sign^ hors la prince du notaire 
X . . . devant lequel, contrairement ft la men. 
tion qu'il contient^ les parties n'ont pas com- 
pam ; que sa redaction a 6te Toeuvre du sieur 
D. . ., clerc de Me. X. . . ; qu'il a 6t^ ensuite 
sign^ hors la presence des parties par ce 
dernier qui I'a mis au rang de ses minates ; 
Attenda que, dans oes conditions, les inti- 
m6s reconnaissent eux-memes, ainsi que Ta 
proclame le jugement dont est appel, que cet 
acte est sans valeur comme acte authentique, 
mais qu'ilfl soutiennent qu'en conformity des 
dispositions de Tart 1318, C. ciy., oe meme 
acte eet valable et doit produire tons ses effets 
comme acte sous seing-priv^ et que Tappel 
de Josephine Mermillod-Ballaz a d^(§r6 ft 
Tappreciation de la Cour le jugement en date 
du 5 f(§vrier 1887 par lequel le Tribunal d'An- 
necy a fait droit ft ses pretentions ; 

Attendu que si I'art. 1318, C civ. pr^cit^ 
parle uniquement, pour lui attribuer les effets 
l^aux d'nne 4criture priv^e, de Facte auquel, 
Boit Pincomp^tence ou I'incapacit^ de Tof- 
ficier public, soit un d^ut de forme, enl^ve 
le canictdre de Tauthenticit^, la jurispru- 
denoe de la Cour de cassation attribue la 
mSme valear ft Tacte qui, diess^ par un clerc 



en I'absenoe du notaire, a 6t6 ensuite sign^ 
par oe dernier et mis par lui au rang de ses 
minates, par le motif que ce d6p6t aux mi- 
nutes du notaire supply ft la condition pres- 
crite par Part. 1325, exigeant pour tout con- 
trat synallagmatique la confection d'autant 
d'originaux qu'il y a de parties ayant un in- 
t^r^t distinct^ chacun des int^ress^s ayant 
la faculty de recourir ft Facte d6pof^ chez le 
notaire et d'en user suivant ses besoins ; 

Mais attendu que cette doctrine oe pent 
recevoir son application qu'autant qu'il s'agit 
d'un acte oomplet, r^anissant toates lea con- 
ditions lequises par la loi pour la formation 
de Texistence l^ale de la convention qu'il 
constate, et attestant^ notammenten matiSre 
de vente, soit par des ^nonciations soit par 
les signatures des parties appose ft la date 
meme ft laquelle 11 a ^t^ dress4, le consente- 
ment parfait et s^rieux des dites parties sur 
la chose vendue et sur le prix de vente ; qu'il 
y a done lieu de rechercher si ces conditions 
rigoureuses out 6t6 r^lis^ lors de la con- 
fection de I'acte du 28 mai 1886 et ft la date 
qui mentionne la r^ption par le notaire 
X...; 

Attendu que I'acte de vente du 28 mai 1886, 
nul comme acte authentique, doit §tre d^lar6 
sans valeur l^ale comme acte sous seing- 
priv^, Boit parce qu'au moment ot il est in- 
tervenu, 11 n'y avait pas accord des parties 
sur le prix de la chose vendue, soit ft raison 
du d^aut de oonsentement libre de la ven- 
deresse; 

Attendu que, dans de telles conditions, et 
sp^cialement ft raison de ce dernier motif de 
nullity le dit acte ne saurait avoir aucune 
valeur comme donation d^uis^e sous la 
forme d'un contrat ft titre on^reux ; 

Par ces motifs, etc. 



COUR DE CASSATION. 

7 mars 1888. 
Pr^idence de M. Barbisr, premier pr^ident 

Lbgbndkb v. LbBrkt. 
SocHtl — Soditi entre ipoux — Siparation de 
biens — NuUiti — Liquidation — Portage— 
Interdictian-'Arriti de compte, 

lo. Toute soeUti JormU entre ipom, mime si- 
parts de biens judiciairement, est nvUe^ 
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oomme incompatihU, d lafais.avec Vexercice 
de la pviMance maritale et avec le prindpe 
de VimmutabUiti des cofwention$ mianm<h 
niales. 

2o. Mais la nuUiti d'une tdle socUti, lorBqu'elle 
a iU criie dans un but d^inUrit Hcite en 
lid-rnhne, n'empiche pas que, jusqu'au mo^ 
ment oix ceUe nuUiti est demand^e par les 
intirtssis, Uaitpu y avoir entre les priten- 
dus associis des rapports de fait, qui doi- 
vent se rSgler sans que Vun ^enriMsse avx 
dipens de Pautre, et qui, par consSquent, 
ovvrent A chacun d'eux le droit ridproque 
de se provoquer au partage de Vactif et du 
passif risultant des op^Oons, qui auraxent 
6tifaites en commun. 

So. Lejuge,en ordonnant la liquidation d^une 
socUti defait entre ipoux, peui, nonohstant 
rStat d'interdiction dePun desdits 6poux, 
fixer la daU de VarriU du compte d faire 
entre euxdune ipoque postirieure A ceUe A 
laquelle Vinterdiction a it6 prononcie, lors- 
qu*il reconnait souverainement qu^enfait la 
communauti d^inttrHs a coniinu6 d^exister 
apris cette ipoque. 

La Cour, 

Sur le premier moyen : 

Attendu qu'aux terines de Tart 1388, C. 
civ., les 6poux ne peuvent d^roger aux droits 
resultant de la puissance maritale sar la per- 
sonne de la femme ; qu'anx termes de Tart. 
1395, les conventions matrimoniales ne pea- 
vent recevoir aucun changement apr^ la 
calibration du mariage; que Tart 1461 du 
m^me Code declare nulle toute convention 
par laquelle les ^poux judiciairement s^par^s 
r^tabliraient leur communauti sous des con- 
ditions diff^rentes de celles qui la r^laient 
ant^rieurement, et qu'enfin, aux termes de 
Tart 5 C. com. et 220 C. civ., la femme ne 
pent etre reput^e marcbande publique qu'au- 
tant qu'elle exerce un commerce distinct et 
8^par6 de oelui de son mari ; 

Attendu quMl r^sulte de ces principes que 
toute soci^t^ existant entre ^poux, mdme s6- 
par^s de biens judiciairement, conf(6rerait k 
chacun de ses membros une 4galit6 de droits 
incompatible avec Texercice de la puissance 
maritale et modifierait les rapports d'int^rdt 
existent entre eux, contrairement A la r^le 
de Pimmutabilit^ des conventions matrimo- 



niales ; qu'il suit de U que de telles assodsr 
tlons qui n'ont pu l^alement se former, doi- 
vent Hre consid€r6e« comme non avenues ; 

Mais attendu que la nullity d'one soci^t^ 
d^ dans un but d'int^rlt lidte en lui-mtoe 
n'emp^he pas que jusqu'au moment oik cette 
nullity est dema^idee par les int^ress^, il 
n'ait pu y avoir entre les pritendus assod^s 
des rapports de fait qui doivent fe rfeler 
sans que Tun s'enrichisse aux d^pens de 
Tautre, et qui, par oons^nent, ouvrent ft cha- 
cun d'eux le droit r^ciproque de se provo- 
quer au partage de Tactif et du passif resul- 
tant des operations qui auraient ete faites en 
commun ; que c'est done ft bon droit que Tar- 
ret attaque, aprfis avoir reconnu, entre les 
epoux Legendre, s^par^s de biens judiciaire- 
ment, Texistence d'une society de fait pour 
I'exploitation d'un etabliasemeni dit cafi§ 
glacier situ^ ft Bennesi a ordonn^ la liquida- 
tion de cette Boci^te conform6ment aux r^les 
de droit et aux usages de la matidre ; qu'en 
statuant ainsi, il n'a viol6 aucun des articles 
de loi vises par le pourvoi ; 

Sur le deuxidme moyen : 

Attendu que Tarret attaque, loin d'afifirmer 
que les operations de com mercej faites depuia 
le 5 juillet 1882, date de Tinterdiction de la 
dame Legendre, Taient ete dans Tinteret ex- 
clusif et pour le compte du mari constate, au 
contraire, souverainement, que la comniu- 
naute d'interets a continue d'exister apr^ 
cette date ; que, dans ces ciroonstances, il a 
pu, sans violer Part 185 C. civ. ni les prin- 
cipes en matidre de societe, ordonner que le 
compte ft faire entre les parties devait etre 
arrete, non pas ft la date du 5 juillet 1882, 
mais bien au jour de la signification du dit 
arret ; 

Bejette. 

IDENTIFICATION OF CRIMINALS. 

The question of distinguishing between the 
first offender and the habitual criminal, 
which involves the necessity of some sure 
and ready means of identifying offenders — 
no easy task since branding was abolished— 
is most important in every system of criminal 
jurisprudence. Photography has been tried, 
and in the opinion of our police authoritiea, 
as stated by the Home Secretary in the 
House of Commons, in reply to a question of 
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Sir R. Paget, " is sufficient for all purposes.^ 
We doubt whether anybody else, except the 
habitual criminal himself perhaps, is of the 
same opinion. 

On the 16th April last Lord Coleridge 
called attention in the House of Lords to a 
case at the last Gloucester Assizes, where a 
man waa tried before him for some small 
offenooy and was further indicted for having 
been previously convicted. The prosecution 
called a member of the metropolitan police 
to prove his identity, and he said that he 
TBcognissd the prisoner as a convicted 
offender. The prisoner, however, was not 
found guilty of having been previously con- 
victed, and it afterwards appeared that the 
man whom the policeman swore was the 
prisoner had different colored eyes and hair, 
was 2} inches taller than he, and had a mark 
on his arm which the prisoner did not bear. 
At the Middlesex Sessions, in July last, 
before the assistant judge, a detective swore 
that a prisoner then before the court had 
been previously convicted, that he was cer- 
tain of his identity because he had had him 
in custody, that he had at once recognized 
him at Marlborough street police court by 
his general appearance, height, etc.; but on 
production in court of the previously con- 
victed person, the detective at once admitted 
his mistake. 

In another case a detective swore that he 
was well acquainted with the piisoner, and 
proved a previous conviction ; the authorities, 
on the strength of this evidence, took pro- 
ceedings to have the man punished in mistake 
for a man under police supervision, who had 
failed to report himself, but he was able to 
prove that on the day he was sworn to as 
having been convicted in one town he was a 
prisoner miles away. 

Again, the photograph of a prisoner was 
sent to Londo%for identification, and the 
answer returned was ** not identified," and 
yet it was afterward ascertained that this 
man had been convicted no less than five 
times previously for forgery and false pre- 
tences. The same answer was returned in 
another case, where the prisoner had also 
been previously convicted five times. 

In the case of Jackson, the alleged mur- 
derer of Webb, the warder at Manchester, 



the governor of the jail stated that no pre- 
vious conviction had been proved against 
him at the trial in April last; that he had a 
warrant from the police to that effect ; and 
he, therefore, believed him to be a first 
offender, or he would not have been em- 
ployed upon the work for which he had been 
selected. It appears now, however, that 
there are grave doubts whether he had not 
been previously convicted. If this is so, and 
the governor had been informed, as he 
should have been, the warder Webb would 
not have been murdered. 

For ten years the French police relied on 
photographs, but when their collection had 
reached 100,000, they found it impossible to 
search through this collection each time they 
required to identify a prisoner, and they 
therefore adopted, about five years ago, the 
system of M. Bertilion. 

This system consists in taking the meas- 
urement of certain bony parts of the hu- 
man frame which do not alter after adult 
age has been reached, and of a systematic 
record of the marks, etc., on the prisoner's 
person. Under this system they have re- 
corded the description of nearly 60,000 
criminals, and they have recognized 1,500 
prisoners who have attempted to conceal 
their identity, and in not one single case 
have they made an error. 

These measurements, etc, which are car- - 
ried out in a precisely similar manner in 
every prison throughout France and Algeria 
by ordinary warders and police officers, oc- 
cupy on an average about five minutes for 
each prisoner, and no additional note has 
been found necessary. 

By a series of subdivisions into classes of 
largOj^ medium and small, according to each 
separate measurement taken, the photo- 
graphs are so classified that, in order to find 
the photograph wanted out of the 60,000, it 
is only necessary to examine a packet of 
about a dozen, occupying five or six min- 
utes. 

These measurements are often transmitted 
by telegraph from the country to Paris, 
and the reply giving the names of those 
who can identify the prisoner are returned 
in the same way within half an hour, thus 
saving the time and expense of sending a 
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detective on the chance of his being able to 
recognize the prisoner. The system has 
been adopted by Italy, Spain, Germany, 
and Denmark; and efforts are being made 
to introduce it into the United States, so 
that, before long, it will probably become 
the recognized means for criminal identifi- 
cation throughout the world. 

It is evident that some radical improve- 
ment in our system of identification is ne- 
cessary, not only as regards the habitual 
criminal, but also as regards the first 
offender, for such erroneous evidence given 
by police officers "before a magistrate might 
lead to a summary conviction and a much 
more severe sentence than would other- 
wise be inflicted, or the committal for trial 
and expenses attendant thereon instead of 
a summary conviction. — Law Timei (Lon- 
don). 



MARRIAGES BY SHAM CLERGYMEN. 

Recently we called attention to an impor- 
tant circular raising the (question whether 
marriages celebrated by a " sham " clergy- 
man—believed by the parties to be in holy 
orders— are valid. Our own opinion is 
clearly that they are. The doubt arises 
from the decisions of the House of Lords in 
the well-known cases of Reg. v. MUlis (10 CI. 
& Fin. 534 ; 8 Jur. 717,) and BeamUh v. Bear 
mish (5 L. T. Rep. [N. a] 97 ; 9 H. of L. Cas. 
274), where it was held in effect, that by the 
common law of England (and of course ex- 
cepting marriage by the registrar, etc), the 
presence of a priest, or since the Reforma- 
tion, of a deacon, was essential to marriage- 
It is important to notice that in the case of 
Reg. V. MiUis, the House was equally divided, 
Lords Brougham, Denman and Campbell 
beiog in favor of the marriage, which was 
performed by a Presbyterian minister, and 
the decision being against its validity on ac- 
count of the rule Semper premmitur pro ne- 
gante. This case was followed in Beamish v. 
Beamishf where it was decided that a clergy- 
man cannot perform the marriage ceremony 
for himself. But notwithstanding these de- 
cisions, we say that the rule does not apply 
to a case where the parties bona fide believed 
that the person solemnizing the marriage 



was a clergyman. In Reg. v. MiUis Lord 
Campbell (10 CI. & F. 784,) touches on the 
subject, and says i—** Mr. Pemberton admits 
ted at the bar, as he was bound to do, that 
the marriage would be valid. Lord Stowell 
repeatedly expressed an opinion to this ef- 
fect ; and it turns out that in the instance of 
a pseudo parson, who about twenty yean 
ago officiated as curate of SK Martin's-in-the- 
Fields, and during that time married many 
couples, upon the discovery of his being an 
impostor, which became a matter of great 
notoriety, no act of Parliament passed to 
give validity to the marriages which he had 
solemnized, which could only have arisen 
from the government of the day being con- 
vinced, after the best advice, that in them- 
selves they were valid." Mr, Pemberton 
was the counsel who aigued agunst the val- 
idity of the marriage. Lord Campbell goes 
on to say that the idea that parties so mar- 
ried should find that they were living in a 
state of concabinage, and that their children 
are bastards, ** is a supposition so monstrous 
that no one has ventured to lay down for law 
a doctrine which would lead to such cod8&- 
quences" (p. 785). The Lord Chancellor 
who decided against the marriage in Reg. v. 
MiUis yet appears to have considered mar- 
riage by a sham clergyman valid (p. 860) ; 
and Lord Cottenham, who also held the 
marriage in Reg, v. MUlis void, said :— ** It 
was urged that marriages were good when 
the person officiating was not m orders, 
though pretending and believed to be sa 
This I apprehend depends upon a very dif- 
ferent principle. The Court in such a case 
would not, I conceive, permit the title to or- 
ders to be inquired into " (p. 906). It will be 
seen then that the above case of Reg. v. MiUis 
does not cover the case of the sham clergy- 
man, but rather expressly excludes it from 
its scope. And it is not in the least likely 
that the principle of Reg. v. MiUis will be ex- 
tended. The Supreme Court of Bombay re- 
fused to follow it in 1849 : MacLean v. Chris' 
tcdl, 7 Notes of Cases App.. p. 17. It should 
be remembered that by the ancient canon 
law, which is the foundation of our English 
marriage law {Proctor v. Proctor^ 2 Hag. 
Consist 300), the presence of a priest was 
not essential to a valid marriage, which was 
indeed considered to be a sacrament without 
such intervention; and the principle laid 
down in Reg. v. MiUis is contrary to many 
high authorities and possibly founded on an 
erroneous view of English history. Of oouise 
marriage by a pretended clergyman is not 
invalidated by 4 Gea IV, ch- 76, s. 22, as 
that only affects cases where the parties 
have "knowingly and wilfullv'' marriM con- 
trary to the statute.— lato Times (London). 
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The Law Journal remarks of the Hailey- 
bury College Cok^ which will be found in the 
present issue, that it has ended in something 
of a compromise, but it has cleared the air of 
some misapprehensions as to the law regu- 
lating the management of schools. "The 
verdict of the jury, establishing the good 
faith and reasonableness of the expulsion of 
the boy in question, relieved the defendants 
of liability for the expulsion, which was 
based solely on the contract between the pa- 
rent and the governors. That contract im- 
plies not that the boy shall be educated until 
he commits an offence making him unfit to 
associate with his schoolfellows, but until he 
is honestly and reasonably believed by the 
head-master to have been guilty of such an 
offence. The jury having found that there 
was such a belief, practically disposed also of 
the claim for libel, because it equally showed 
that there was no excess of privilege, the 
existence of which was admitted. There 
remained the slander to Dr. Bradby, the 
communication to whom appeared not to be 
within the privilege, unless it is a privileged 
communication to ask a friend who has no 
interest in the matter for advice. Mr. Jus- 
tice Field did not decide that question, if it 
be a question, but asked the jury to say 
whether the statement was made to Dr. 
Bradby in an honest belief of its truth, to 
which, of Course, they answered in the affir- 
mative, being a corollary from their other 
answer& Mr. Justice Field's action in so 
doing need not be considered as throwing 
any doubt on the absence of privilege in 
such circumstances, but was due to a desire 
to have all the facts before the Cburt in th^ 
event of the case being carried further. This 
lias been avoided by the arrangement that 
£100 damages shall be paid to the plaintiff, 
and the finding of the jury of the boy's inno- 
cence recorded in the school books beside 
his expulsion, all parties paying their own 
costs." 



The English Attorney General has been 
requested by a member of the bar to give a 
definite opinion as to the rule of etiquette 
which regulates the intercourse of the pro- 
fession with the general public The Attoi> 
ney General, in his reply, which we shall 
give in another issue, says it is etiquette for 
a barrister to see a client direct in non-con- 
tentious casesi but not in contentious cases, 
the reason for the distinction being that in 
the latter case it is important that the facts 
should be accurately ascertained before 
advice is given. 



SUPERIOR CX)URT. 
Ayuibb, (dist of Ottawa) Feb. 22, 1888. 
Before Wdktkle, J. 
Ddponi' et vir v. La Cia. db Moulik k Bar- 

DBAU ClIANFRl^N^i and KbNT & TUBOOTTB, 

Opposants. 

ConsUtuJtional Law— Insolvency— Winding up 
Actf R. S. ch, 129— Jurisdiction to grant a 
winding up order. 

Hbld :— 1. That the power to legidate on bank* 
ruptcy and insolvency comprises legislation 
not only for a discharge of the debtor from 
his contracts, but also for the distribution of 
his estate among his creditors, either with 
or witJiout a discliarge from his liabilities, 

2. That the legiskUive authority of the ParUor 

mentof Canada extends to laws providing 
for the distribution of the property of in- 
solvent debtors toithout a discharge from 
their contracts, and that " The Winding Up 
Act;* {R.S,C,, ch. 129,) which provides for 
the distribution of the assets of insolvent 
trading companies, is constitutional. 

3. That the Superior Court in the district where- 

in a trading company has its seat or head 
office, is the court which has jurisdiction to 
grant a winding up order, 
Pbr Curiam. — The action in this cause 
was brought to recover the amount of a pro- 
missory note made by the company defend- 
ant, and it was accompanied by an attach- 
ment before judgment, under which the 
property now claimed by the opposants was 
seized. The company defendant had its 
seat or head office in Montreal, although it 
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had its mill and carried on bosinesB at 
Gatineaa Point, in this district ; and before 
the cause had been inscribed on the merits, 
a winding up order was obtained from the 
Superior Court, in the district of Montreal, 
and the opposants were appointed liquida- 
tors. They forthwith notified the plaintiffs 
that the company defendant had been plac- 
ed in liquidation ; but, notwithstanding the 
notice, the plaintiflBs took judgment by de- 
fault, and afterwards sued out a writ of 
vendiiioni exponas. 

The opposants then obtained judicial per- 
mission to intervene, and by an opposition 
to annul, set up the winding up order and 
their appointment, and claimed, as the 
liquidators of the company defendant, the 
property seized. By error they allege that 
the company defendant had its principal 
place of business at Gatineau Point, in this 
district The plaintiffs contested the opposi- 
tion and pleaded, among other minor things, 
that The Winding Up Act was uitra vires of 
the Parliament of Canada and unconstitu- 
tional, and that at all events the winding up 
order and the subsequent proceedings were 
illegal, as the court in Montreal had no 
jurisdiction in the matter. 

As to the first question, the plaintiffs con- 
tend that the power conferred upon the 
Parliament of Canada to legislate on the 
subject of bankruptcy and insolvency by 
paragraph 21 of section 91 of the B. N. A. 
Act, is limited to laws providing for an in- 
solvent debtor's discharge from his con- 
tracts, and does not extend to laws providing 
for a distribution of an insolvent debtor's 
estate without a concurrent discharge from 
his liabilities, and that the Winding Up Act 
which only provides for the distribution 
of an insolvent trading company's assets is 
therefore unconstitutional. As to the other 
question, they allege that the company car- 
ried on its business in this district, and they 
maintain that, if the Act is constitutional, 
the proceedings in liquidation should have 
been instituted and carried on here, and that 
the proceedings had in Montreal are illegal. 
To resolve the first question, we have to 
ascertain the extent and scope of the power 
conferred by our constitution on Parliame nt 



by the empowering to legislate on the subject 
of bankruptcy and insolvency. By the oon- 
stitution of the United States of America, 
" Congress has power to establish uniform 
"laws on the subject of bankruptcies through- 
" out the United States." The grant of this 
power, here and there, is identical ; in both 
countries power is given to pass laws an Ike 
suhjectofbankruptdeB, For the construction 
to be given to the "power of Parliament over 
this subject, we can therefore refer to Ameri- 
can jurisprudence. 

Turning, then, to Pomeroy's Treatise on 
Constitutional Law, I would quote the fol- 
lowing passages: Na 397. "Laws on the 
" subject of bankruptcies are those whose 
" principal object is to distribute the estates 
'' of insolvents rateably among their credi- 

" tors Whether the legislation shall 

" apply to all failing debtors or be confined 
" to certain classes; .... Whether it shall 
" release the debtor from further liability or 
"not; .... all these are mere matter of 
" policy, to be adopted or rejected by Con- 
" gross, according to its views of expediency ; 
" . . . . none of them are necessary to the 
" proper exercise of its jurisdiction." Na 400l 
" Mr. Justice Catron says : . . Of this subject, 
" (bankruptcy) (Congress has general juris- 
" diction, and the true inquiry is, to what 
" limita is that jurisdiction restricted? I 
'^ hold it extends to all cases where the law 
" causes to be distributed the property of the 
" debtor among his creditors; this is its least 
** limit. Its greatest is a discharge of the 
** debtor from his contracts." All this is i^ 
plicable in considering the nature and the 
extent of the power granted to Parliamrat 
on the subject of bankruptcy and insolvency; 
and I hold that the great ends of this subject, 
here as there, are distribution and disdiaige, 
and that in dealing with this subject^ Parlia- 
ment, like Congress, has full discretion to 
Uegislate to the extent of its jxiwer or within 
its power, that it can provide for a distribn- 
tion of the property of an insolvent debtor 
with a discharge from further liabilityi or for 
such a distribution without such discharge. 
The Winding Up Act provides for the dis- 
tribution of the assets of insolvent trading 
companies ; and I hold that it was within 
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the power of Parliament to pass it, and that 
it is constitutional and is binding in this 
province. 

Wharton in his Treatise on Private Inter- 
national Law, at Na 794, says that '' Bank- 
" mptcy {fioncwrs procesB\ according to the 
"practice of those countries whose juris- 
" prudence is based on the Roman Law, is a 
" species of national execution against the 
'^ estate of an insolvent/' And this definition 
gives the reason for the grant of power on 
this subject to Parliament. The Dominion 
is formed of different provinces, and there is, 
of course, more or less diversity in their 
laws regulating the collection of debts and 
the settlement of the estates of insolvents ; 
and the power of the provincial courts to 
execute provincial laws does not extend 
beyond the territory of the province to which 
they belong. It is therefore in the interest 
of tbe trade and commerce of the whole 
Dominion that there should be one uniform 
law for all the provinces, regulating pro- 
ceedings in the case of insolvent debtors, 
unrestricted in its operation by provincial 
boundaries; that it should be possible to 
obtain a national execution, and not merely 
a limited provincial one, against the estate 
of an insolvent debtor, who might hold pro- 
perty in several provinces, or transfer it 
from his own province into another. 

Having disposed of the constitutionality 
of the Act, and having shown the reason for 
the Act and its importance, the next question 
is, whether under the Act the Court at Mon- 
treal was the proper one to grant a winding 
np order? 

Section 8 provides that when a company 
becomes insolvent, a creditor may apply by 
petition to the court in the province where 
the head office of the company is situated ; 
and this court in this province is declared to 
be the Superior Court. The Act determines 
In which province the proceedings are to be 
institutei], and before which court ; but as 
regards this province, it is silent respect- 
ing the district where this should be done. 
We most therefore iBupplement the Act by a 
reference to our provincial law respecting 
tbe jnrisdiction of our courts. Article 34 of 
the Code of Civil Procedure, provides that a 
defendant may be summoned either before 



the court of his domicile or that of the place 
where the demand is served upon him 
personally. The domicile of a trading com- 
pany is at its seat or head office ; and, by 
article 61, that is the place where service 
may be made upon it. I hold consequently 
that the proper court to grant a winding up 
order, is the Superior Court in the district 
where the head office of the company is 
situated. 

In the present case it appears from the 
Letters Patent incorporating the company 
defendant, which have been produced and 
filed of record, that its head office is in 
Montreal ; and it was by mistake that it is 
alleged in the opposition that its seat is at 
Gatineau Point, in this district The pro- 
ceedings to place the company defendant in 
liquidation were therefore properly brought 
in Montreal As regards the erroneous 
statement in the opposition, although the 
matter is not of sufficient importance to 
render its correction necessary, the motion 
for leave to amend is granted. 

Under the circumstances of this case, the 
plaintiffs had no right to proceed to judg- 
ment, nor to execute it when obtained ; their 
recourse was and is solely by a claim upon 
the insolvent estate of the company defend- 
ant The opposition must, therefore, be 
maintained, and the property seized must 
be handed over to the liquidators, the op- 
posants in this cause. 

The judgment of the court will be recorded 
as follows : — 

•'The court, after having heard the op- 
posants and contestants, by their counsel, as 
well upon the motion of the opposants for 
leave to amend their opposition to annul as 
upon the merits of the opposition^ having 
examined the proceedings and the proof of 
record, and having deliberated ; 

"Considering that the subject of bank- 
ruptcy and insolvency falls under the ex- 
clusive legislative authority of the Parlia^ 
ment of Canada ; 

''Considering that the subject of bank- 
ruptcy and insolvency comprises not only 
laws tending to the discharge of insolvents, 
but also laws providing for a general execu- 
tion against the entire estate of insolvents ; 

<' Considering that Chapter 129 of the Be- 
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vised Statntes of Canada, known as "The 
Winding Up Act," provides for the liquid- 
ation and for the distribution of the assets 
of insolvent trading contpanies, and that 
the subject thereof, therefore falls within 
the classes of subjects assigned exclusively 
to the legislative authority of the Parlia- 
ment of Canada; 

^ Considering that the said act is constitu- 
tional, and that its provisions have force of 
law in the province of Quebec ; 

" Considering that the company defendant 
falls within the classes of companies to 
which the said act applies ; 

"Considering that the head office of the 
company defendant was and is situated in 
the city of Montreal, and that the appli- 
cation for a winding up order was properly 
made to the Superior Court, sitting in the 
district of Montreal ; 

" Considering that a winding up order was 
duly made under the said act by the Super- 
ior Court sitting in the district of Montreal, 
on the I6th day of September last, 1887, for 
the liquidation of the company defendant, 
and that the opposants were duly appointed 
liquidators of the company by the court on 
the 21st day of September last, 1887 ; 

" Considering that a copy of the judgment 
appointing the liquidators, was duly served 
upon the plaintiffs and their attorneys on 
the 16th day of October last, (1887,) prior to 
the rendering of the judgment and to the 
issue of the writ of venditioni exponas in this 
cause; 

" Considering that it is provided by the 
16th section of " The Winding Up Act," that 
when a winding up order has been made no 
suit shall be proceeded with against the com* 
pany in liquidation, except with the leave of 
the court; and by the 17th section of the 
said Act, that every attachment or execution 
put in force against the estate or effects of a 
company after the making of such winding 
up order shall be void ; 

*' Considering that under the provisions of 
" The Winding Up Act" the recourse of the 
plaintiffs against the company defendant 
must be exercised by a claim upon its in- 
solvent estate ; 

" Considering that the liquidators were al- 
lowed and authorized by one of the judges 



of thiB courts on the 29th day of November 
last, 1887, to make, in their names as liquid- 
ators, the opposition to annul in thia cause, 
and that the. said judge did not deem it 
necessary that previous notice should be 
given to the creditors, contributories, share- 
holders or members of the company defend- 
ant; 

" Considering that the opposants were not 
bound to pay the costs incarred by the 
plaintifb in this cause before making their 
opposition to annul, and that the plaintifib 
may exercise any recourse and enforce any 
privilege which they may have for such costs 
by a claim upon the estate of the company 
defendant ; 

" Considering that the court has the power 
at any time before judgment to allow any 
pleading to be amended so aa to agree with 
the facts proved, that it appears by the letters 
patent incorporating the company defend- 
ant, which have been produced in proof, 
that its chief office and principal place of 
business was established in the city of Mon* 
real, in the district of Montreal, and not as 
alleged in the opposition in this cause at 
Gatineau Point, in the district of Ottawa, and 
that the plaintiffs have not been debarred 
by such error from making a full answer to 
the opposition, and that such error should be 
corrected, without allowing costs or the right 
to replead ; 

"Adjudicating first upon the motion for 
leave to amend, doth grant the same, and 
doth order that the opposition to annul in 
this cause be amended by striking ont the 
words '* That their principal place of busi- 
ness is at Gatineau Point, in the district of 
Ottawa," and by substituting therefor the 
words ** That their chief office and principal 
place of business is at the city of Montreal, 
in the district of Montreal," but doth allow 
no costs on the said motion ; and then ad- 
judicating upon the merits of the opposition 
to annul in this cause, doth maintain the 
same, doth declare the attachment and 
seizure made in this cause to have become 
void in consequence of the making of the 
winding up order against the company de- 
fendant, doth order the guardian to deliver 
the goods and effects attached and seiseil 
in this cause to the liquidators of the oom- 
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IMU&y defendant, and doth condemn the 
female plaintiff to pay the costs on the op- 
position to annnl in this cause." 

Opposition maintained. 
N, A. Belcourt, for opposants. 

Boehan <k Champagne, for plaintifiQs and 
contestantB. 



OOUR PAPPEL DE PARIS. 

23 mars 1888. 

Pr^sidence de M. Fauconneau-DufVesne. 

Consorts CRorkh v. Grados. 

LSgitimaHon — Manage mbsiquientr-Mari dan- 
ger — Femme Ihingaue — Loi Anglaise — 
Ordre pubUc^Mariage—PrStre ccUholique 
--ValiditS. 

lo. En France, la ISgilimation par manage sub- 
Uquent est d^ordre public. EUe a lieu no- 
iamment pour Penfant natwd ni en France 
d^une nitre fram^iae et a'lin plre apparte- 
nant d une ncUionaliU, notamment la na- 
HonaUU anglaise, qui n^admet pas ce mode 
de ligiHmation, lorsque le manage subsi- 
quent de ceva-d a lU ciUM en France, et 
qv^Us afxiient d^d alors en France leur do- 
micile, 

2o, Aticune loi nHnterdit, en France, le mariage 
d un pritre oaiholique au regard de la loi 
civile ; son mariage est done rigiUier et vor 
UMe. 

La dame Louise (yRorke, veuve Sinibaldi, 
est d6c6d6e ^ Fontainebleau le 27 ao{lt 1882. 
Elle laissait oommeseule h^ritidre, connne au 
moment de eon d^c^, la dame Rosalie Gra- 
des, veuve de Thomas CyRorkei sa mdre, qui 
appr^henda la totality de la succession de la 
defunte, savoir, la moiti^ affcrente 4 la ligne 
matemelle, en sa quality de seule h^riti^re 
dans cette ligne, et I'autre moiti^, 4 d^aut 
d'h^itiera, dans la ligne paternelle. La veuve 
CyRorke est elle-mSme d6c^d^ laissantpour 
nnlque h^ntier le sieur Henri Grados, le 29 
Janvier 1885. Ult^rieurement di verses per- 
Bonnes se sont pr6sent^s, arguant de leur 
parente au degr6 successible avec la dame 
Sinibaldi, pour r^lamer la part aff6rente 4 
la ligne paternelle dans la succession de la 
dite dame, et sur le refus d'Henri Grados de 
reconnattre leur quality, ils Tout assign^ de- 



vant le Tribunal civil de Fontainebleau, en 
compte, liquidation, et partagede la dite suc- 
cession. Leur demande ayant 6t6 rejet^ par 
jugement en date du 4 mars 1886, par le mo- 
tif qu'ils ne justifiaient pas suffisamment de 
leur qualite pr^tendue de parents et h^ri- 
tiers de la de cujus, ils ont frapp6 d'appel le 
dit jugement. 

Devant la Cour, Henri Grados a persist^ 4 
contester la force probante des documents 
produits par les appelants, et tendant & 
^tablir leur origine commune avec Louise 
CRorke, veuve Sinibaldi. II a 6t6 soutenu, 
en outre, que ces documents fussent-ils suffi- 
sants pour ^tablir un lien de parents avec 
Thomas O'Rorke, p^re de la de cujus, ceci se- 
rai t insnffisaut encore pour (^tablir leurs 
droits & la succession de celle-ci, qui n'aurait 
pu etre consid6r6e comme fiUe l^time, mais 
seulement comme fille naturelle de Thomas 
O'Rorke, par le double motif: lo. qu'elle ^tait 
n4e lo 27 mars 1826, ant^rieureraent au ma- 
riage de Thomas O'Rorke et de Rosalie Gra- 
dos c6I6br6 seulement le 17 avril 1830, 4 Pa- 
ris, et sans que ce mariage eiit pu op^rer sa 
l^itimation, Thomas O'Rorke 6tant sujet 
britannique, et la loi anglaise ne reconnais- 
saDt pas Is legitimation par mariage subse- 
quent; 2o. qu'en tout cas ce mariage de Tho- 
mas O'Rorke avec Rosalie Grados etait nul, 
le dit Thomas O'Rorke se trouvant alors en- 
gage dans les ordres sacr^s, comme pretre de 
reglise catholique, ce qui constituait, d'apr^ 
Pintime, un empechement dirimant & la va- 
lidity du dit mariage. 

La Cour de Paris a rendu Parrot infirmatif 
dont le teneur suit : 

La Cour, 

Considerant que la dame Louise O'Rorke 
veuve Sinibaldi, est deced^e & Fontainebleau 
le 27 ao<it 1882, et que la succession a 6t6 ap- 
pr6hendeo par sa mSre, dame Rosalie Gra- 
des, veuve Thomas O'Rorke, laquelle est d^- 
c^d^e le 29 Janvier 1885, et se trouve repre- 
sentee au proems par Henri Grados ; que les 
appelants revendiquent la moitie de la suc- 
cession afferente k la ligne paternelle en qua- 
lite de cousins germains de la dame veuve 
Sinibaldi ; 

Considerant que ces derniers justifient de 
leur parente avec la de cujus, tant par les ex- 
traits qu'ils produisent du registre des bapte- 
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mes et da registre de mariage de la paroiue 
de Losk, comt^ de Dublin (Irlande), que par 
des actes de T^tat civil franQais ; qu'ils ^ta- 
bllsfient que (yRorke (James), ieur auteur 
common, mari^ en 1754 k Jeanne Seyrave, a 
eu deux fils : O'Rorke (Thomas), mariS k Ro- 
salie Grados le 17 avril 1830, et O'Rorke 
(James), mari^ en 1798 H Marie Monks, le 
pSre et la m^re des appelants ; que par Ieur 
acte de marii^ 4 Paris en date du 17 avril 
1830, Thomas O'Rorke et Rosalie Grados ont 
d6clar6 l^gitimer Tenfant, issu de lenrs rela- 
tions et inscrit sur les registres de la commu- 
ne de Meaux le 27 mai 1886, sous les noms 
et pr^noms de Louise O'Rorke ; 

Consid^rant que si les ascendants des de- 
mandeurs sont d^nomm^s RorkCy dans les 
documents irlandais, alors qae le p^re de la 
de cujw s'y trouve d^sign^ sous le nom de 
Bourke et sous celui de O'Rorke dans les ac- 
tes de r^tat civil franQais, ces variantes s'ex- 
pliquent par la reaction sommaire et I'an- 
ciennet^ des documents strangers, qui sont 
produits; qu'au surplus les appelants rap- 
portent la preuve que,dans laparoisse de Lusk, 
lis ont ^t6 et sont encore indiffigremment d^ 
sign^ sous les noms de RoThe^ de O^Rorke, 
de Rowk et de Rourke avec ou sans e muet ; 

Consid^rant, d'autre part, qu'il est ^tabli 
que Thomas CKRorke, tel qn*ll est d^ign^ 
dans les actes de P^tat civil frangais et le 
Thomas Rourke du registre paroissial de 
Lusk sont bien la me me personne; que si 
I'extrait du registre de bapt^mede mars 1779 
de Thomas O'Rorke ne relive pas le nom pa- 
tronymique de la m^re de Tenfant, ce nom 
est constate par des papiers de famille, ^ma- 
n4s du p^re de Tauteur commun James 
O^Rorke, papiers dont Tauthenticit^ n'est pas 
douteuse, et qu'il est, en outre, constant que 
la m^re designee par son pr^om dans Tacte 
de bapt^me de 1779, s'appelaii r^ellement 
Jeanne Seyrave ; qu'en presence des preuves 
d'identit6 de Thomas Rourke baptist en mars 
1779, et Thomas O'Rorke, d6c^6 a Fontaine- 
bleau en 1852, il n'y a lieu de s'arreter 4 
cette circonstance, que dans Tacte de nais- 
sance de sa fille Louise, Thomas O'Rorke est 
d^clar^ dg6 de 37 ans, lorsqu'il en avait en 
r^alit^ 47, cette inexactitude etant rectifi^ 
par son acte de d^c6s ; que cette identity n'est 
nuUement compromise par cette autre cir- 
constance que Thomas O'Rorke est d^sign^ 
dans son acte de d^c^ comme n6 4 Dublin ; 
que Tacte de bapt^me de 1779 est extrait du 
registre de la paroisse de Lusk ; que cette 
paroisse dependant du comt6 et ^tant proche I 



de la ville de Dublin, on s'explique que les 
personnes ^ui ont d^larS le ddo6s de Thomas 
CVRorke, aient pu donner une indication ap- 
proximative au lieu d'une d^ignation rigou- 
reusement exacte; qu'il r^ulte de ce qui 
pr^c^e que les appelants justifient^e Ieur 
quality d'n^ritiers de la dame veuve Sinibal- 
di, n6e Louise CRorke, en vertu de laquelle 
ils r^clament la part de sa succession aff^ran- 
te 4 la ligne patemelle ; 

Considferant, d'autre part, gu'en 1818, Tho- 
mas O'Rorke a quitt^ d^finitivement I'lrlan- 
de i>our ^tablir en France le si^ge de son do- 
micile; qu'il est justifi^ qu'il itait, k oette 
6poque, pr^tre catholique ; que, pour appr6- 
cier la validity du manage qu'il a contracts 
en France, il faut, en Tesp^ce, d'apr^s la le- 
gislation anglaise, s'en r^ierer 4 la loi du do- 
micile, qui rdgle le statut personnel et la 
Capacity des parties contractantes ; qu'en 
France la legitimation par mariage subse- 
quent est d'ordre public, et qu'en second lieu, 
aucune loi n'interdit le mariage au pretie 
catholique au regard de I'autorite civile ; que 
consequemment il n'y a lieu de s'arreter aux 
conclusions de I'intime tendant 4 faire pro- 
noncer la nuUite du mariage, comme ay ant 
ete contracte par un prStre catholique: 

Oonsiderant, d'autre part, qu'il resulte des 
pi^s produites et des explications fonmies 
Il la Cour, que I'immeable dependant de la 
succession de la dame Sinibaldi, uee O'Rorke, 
sis & Fontainebleau rue Damesme, Na 2^, a 
ete vendu k la requete de Henri Grados, sui- 
vant proc^-verbal d'adjudioation du 18 mai 
1885 ; qu'il n'y a lieu, d4s lors, en retat^ d'or- 
donner la licitation de cet immeuble, mats 
bien de renvoyer les parties devant nn no- 
taire pour proceder aux comptes, liquidation 
et partage ae ia dite succession ; 

Par ces moti&, 

Infirme le jugement dont est appel. 

THE AUTHORITY OF SCHOOL- 
MASTERS^ 
From June 14 to June 19, before Mr. Jus- 
tice Field and a special jury, the case of HuU 
et al. V. The Oovemors of Haikybvry ColUge d 
cU, was tried. It was an action by the Rev. 
William Wayman Hutt for damages for 
breach of contract to retain his son at H al- 
ley bury College for the purposes of educatioo ; 
and by Henry Robert Mackenzie Hutt, ^e 
son, for assault and false imprisonment, li- 
bel and slauder. It was alleged in the state- 
ment of claim that on March 15, 1887, the 
defendant James Robertson, the head- master 
of Haileybury College, had wrongfully, and 
in breach of contract with Mr. Hutt. sen., ex- 
pelled Mr. Hutt, jun., from that school and 
declined to have him back; that on March 
12, the defendants Robertson and Fenning, 
his house-master, assaulted young Hutt and 
caused him to be locked up in one of the col- 
lege rooms until March 15 ; that on March 12 
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the defendant William Dunkin Penning, 
falsely and maliciously wrote and published 
of the plaintiff Hutt, jun., these words, viz. ; 
** He has been caught stealing ; suspicion has 
long been directed to him as guilty of a se- 
ries of thefts from the studies f' that on 
March 16, 1887, the defendant James Robert- 
son ialsely and maliciously wrote and pub- 
lished of Hntt, jun.y the words, " He has lied 
to the last ;" that on March 17 Penning had 
libelled young Hutt in these words : ** There 
is not a court of law that would have hesi- 
tated to convict him. Short of actually being 
caught in the act, no boy was ever convicted 
on clearer evidence. You plead for him a 
character free from dishonesty. He holds 
among his companions here a quite different 
character. What would Harry's faith have 
been at the assizes ?" ; that on March 12 the 
defendant Fencing had slandered the plain- 
tiff Hutt, jun., by saying of him, " He will not 
confess ; it is a great pity that he will not f 
and that on March 14 both the defendants 
Robertson and Penning had slandered Hutt, 
jun., by repeating the words set out in the 
first of the above alleged libels. 

The defendants pleaded denying that Mr. 
James Robertson expelled yount; Hutt save 
in the discharge of his duty as the head- 
master of the school, and alleged that Hutt 
was removed upon reasonable suspicion of 
having stolen money, and that before the al- 
\eieed expulsion the defendant Robertson, as 
master, bond fide investigated the charge and 
came to the conclusion that it was true. In 
the alternative the defendants alleged that 
Hutt, jun., was in fact guilty of theft, and 
that in the defendant's (Robertson's) judg- 
ment it was necessanr to expel him for such 
an offence. The defendants denied the alleged 
assault and false imprisonment. In the al- 
ternative they pleaded that they had acted 
bund fide and with reasonable cause, to the 
best of their judgment, in separating Hutt 
from his companions, and acted in the inter- 
ests of the school discipline. With regard to 
the alleged libels and slanders, the defend- 
ants pleaded privilege. The defendants, the 
governors of the school, pleaded separately, 
m substance supporting the action of their 
masters. XJ^n these {Heas issue was joined. 

The following questions were left to and 
found by the jury on the direction of the 
learned judge : (l)'Was it agreed between the 
father and governors that Henry Hutt should 
be liable to expulsion f3r reasonable cause ? 
Answer: Yes, it was. (2) Did Mr. Robert- 
son come to the conclusion upon reasonable 
grounds that Hutt had committed the theft, 
and honestly believed that he had? An- 
swer : Yes, he did. (3) And did such reas- 
onable grounds exist in fact ? Answer : No. 
(4) Did Henry Hutt, in. fact, steal the money 
ont of the cash-box of study No. 17? An- 
swer : No. (5) Had Robertson and Penning 



reasonable grounds for suspecting Henry 
Hutt? Answer: Yes. After March 12, 
1887, and the discovery of the money in 
Hutt's box. (6) Did Robertson and Penning 
honestly consider and come to the conclu- 
sion that the confinement of Hutt in the sick- 
room was necessary for the well-being of the 
college and the correction of the boy ? An- 
swer : Yes. (7) Was such confinement reas- 
onable under the circumstances? Answer: 
Yes. (8) Are the libels and slanders true? 
Answer : Not true- (9) If not, did Robertson 
and Penning honestly believe them to be 
true and publish them in that belief and 
from no indirect motive? Answer: Yes. 
(10) Did Robertson make the statement 
complained of to Dr. Bradby in an honest 
belief of its truth and for the purjxwe of 
obtaining his advice and assistance in the 
matter and with no indirect motive? An- 
swer: Yes. (11) Did Robertson make the 
entry of Hutt's expulsion in the school notice- 
book with an honest intention and no indi- 
rect motive? Answer: Yes. 

The learned judge, in the course of his 
summing-up, gave the following directions 
and explanations in the points of law involv- 
ed in the case : With regard to the libels, 
that is, his lordship said, admitted, and 
therefore on them no action is maintainable 
unless yon are of opinion that the defendants 
published them not believing in them, but 
from some indirect motive. That was their 
question ; his was the one of privilege. As to 
the libels, the question of privilege did not 
arise, as it was admitted ; but it was not ad- 
mitted in the case of the alleged slander. 
But he would not yet decide that point Be- 
sides relying upon the above pleas, the de- 
fendants further alleged that the libels and 
words were true. That again was for them 
to decide. This morning, he said he was 
prepared to hold that there was no such ab- 
solute discretion in masters of schools as that 
claimed in the governors' statement of de- 
fence as was originally pleaded. Such a 
power would be far too great and dangerous : 
viz., that any boy at school should be liable 
to be branded for life by expulsion simply 
because a master on his sole authority and 
discretion — however distinguished he may 
be— had come to the conclusion that such a 
course was necessary for the well-being of 
his school. Such an absolute discretion 
could never be permitted. All large bodies 
must, of course, be governed in the public 
interest, and in some cases such absolute 
discretion is necessary, but not in such a 
case as this. Passing from this, the learned 
judge said he would now go to the facts and 
first read the questions out which he was, he 
said, going to leave them. The first thing to 
be considered was. What is the authority of 
a master of a public school? There was, he 
observed, very little, if any, legal authority 
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upon the point. The only case had been re* 
ferred to in the course of the trial. It seem- 
ed, however, clear that the master is the de- 
legate of the pareiiL Then, what is a m- 
rent's authority over his infant child? By 
Konian law it was absolute over life and 
death even. There is no such power in this 
land, but still he has a great power over his 
child. It is his duty, if the child will not do 
what he advises it to do, to take whatever 
steps he considers reasonably necessary for 
its correction. But he must act honestly in 
this courne. There must be a cause which a 
reasonable father honestly believes recjuires 
punishment In a case of a mere childish 
fault for a parent to use weapons would be, 
for instance, so unreasonable as to destroy a 
parent's right The law therefore does jus- 
tify a parent in a case where he honestly 
considers correction necessary in adminis* 
tering blows in a reasonable and proper 
manner. But then this power is not limited 
to corporal punishment, but extends to deten- 
tion and restraint I think, he said, that the 
father parts with all these powers and dele- 
gates them to the master under whose charge 
he places his child. We have all experienced, 
no doubt, a parent's punishments. There- 
fore, unless limited by special contract, I 
think that the master has the power of judg- 
ing when a punishment is required, and also 
to what extent His lordship then referred 
to the case of Fitzgerald v. Northcoie {F. & F. 
609), and said, as to the question of justifica- 
tion, that it was grounded in that case upon 
breach of disciplinary niles, and there could 
be no doubt the boy had committed those 
breaches. There had l)een, he said, and 
there still existed, a sad state of things at 
Haileybury, viz., the thefts that they had 
heard of; and those things must be all con- 
sidered in gauging the action of the master. 
Reverting to the above case, his lordship 
read the judgment therein of Chief Justice 
Cuckburn, and, continuing, said: I adopt 
the views laid down therein, and yon will 
have to say, therefore, whether the conduct 
of the masters in the present case was reas- 
onable and honest in that light While the 
child remains in its own family its interests 
are synonymous with those of its fellows; 
but when the delegation I alluded to occurs, 
and the child enter-) a public school, these 
interests are greatly extended, and the mas- 
ter must take into consideration the inter- 
ests, not only of the one boy, but those of the 
whole school. No doubt there were circum- 
stances under which a master might be called 
u[X)n to decide a case upon what at the time 
he considered to be facts, but which eventu- 
ally turned oat not to be so. Would he not 
in such a case be justified if the nature of the 
case required immediate action and he had 
acted honestly and his conclusions were un- 
der the circumstances reasonable? What 



amount of power is actually delegated by a 
parent to a master most depend upon the 
circumstances in each case. Those circam- 
stanoes might be very greatly varied by any 
special terms in the contract This college 
had existed, he continued, under a royiU 
charter since 1864. By it it was made a cor- 
poration and a council was appointed, and it 
was "willed and ordained" that the educa- 
tion, both moral and secular, should be con- 
ducted by a member of a university and se- 
lected by the council. There was also a power 
given to make bye-laws. Among these, those 
from 27 to 42 regulated the pupils. On one 
side it has been contended tnat these axe a 
part of the contract; while the defendants 
say this is not so, but rather that they merely 
draw out a form of guidance as to the admis- 
sion, <&&, of the pupils for the guidance of the 
executive, and were in fact not brought to 
the parents' notice. By these the fees were 
paprable in advance, and among them was 
this very important bye-law, vie-, Na 37: 
" Pupils may oe removed or expelled by the 
master for any grave offence, or for the repe- 
tition of anv offencei or for disobedience 
when it shall seem to him necessary to re- 
sort to that extremity." Now, was this bye- 
law a part of the contract between the lather 
and the governors? A prospectus was pro- 
duced, dated January 1, 1888, and it no doobt 
substantially sets out what the terms were, 
and it is agree'! that Mr. Hutt had seen it 
The (][uestion, therefore, would be whether he 
put his son at the school under its terms. It 
contained no reference at all as to expalsioD. 
Under it boys could not choose their house 
of residence. There is also on the prospectus 
a notice that, by a bye-law of the college* if 
any boy shall at any time be taken or kept 
away from the college during the term time 
he can only be admitted again by the mas- 
ter's leave. These appear to be all the essen- 
tial elements embraced in the question of the 
contract I will now deal with the question 
of detention. I think-— but that is for yon — 
that a larger discretion must be given to mas- 
ters on this than on the head of expulsion. 
For the consequences are not serious to the 
same extent, and there ought to be some soch 
discretion of restraint given to masters in the 
interests of school order and discipline. To 
what extent was for them. In regard to the 
question whether the boy had stolen the 
money the jury must be satisfied here, as in 
an ordinary criminal case, beyond reason- 
able doubt that the lad had stolen it The 
lad had from the first denied it, and had 
done so on oath in court All these thin^i 
they must consider. 

In the result the effect of the findings of 
the jury given above was reserved for further 
consideration by Mr. Justice Field. (See pw 
225.) 
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On another page will be foand the text of 
the bill to constitate a special commission in 
tlie matter of the charges against Parnellites. 
The precedent is of considerable interest, 
and will probably be of importance hereafter. 
The Law Journal (London), which takes ex- 
ception to the method of inquiry, says : "The 
Special Commission Bill now before Parlia- 
ment proposes a proceeding not only unpi-o- 
cedente<l, but unjustified on constitutional 
principles. On occasions of extraordinary 
emergency, the special remedies allowed by 
11 le Constitution are a bill of attainder or an 
imi)eachment. Both assume a charge of a 
high crime or misdemeanour, but the first is 
the joint act of both Houses of Parliament 
pTonouncing on the charge in its legislative 
capacity, while in the second the House of 
Commons is the accuser and the House of 
Lords acts as the judge. Neither has effect 
unless the charge is proved to the satisfac- 
tion of the tribunal invoked, and both result 
in heavy penalties if the charge be sustained. 
In no one of these essential respects does the 
bill in question answer the constitutional 
test. For a charge of a crime in law, by a 
constitutionally responsible person, are sub- 
stituted " charges and allegations " made by 
tiie defendants in the course of proceedings 
in an action against a newspaper proprietor 
and printer sued for libel. Was there ever 
so vague a prelude to a penal proceeding ? 
The commissioners are to ** inquire and re- 
fiort." They will first have to inquire what 
to inquire by a careful extraction from the 
short-hand notes of the trial of G'DoimcU v. 
Walter of every conceivable charge by the 
•lefendants contained in it against every sin- 
gle person mentioned. Having ac^hieved this 
task, which will not be the lighter by the en- 
couragement which the conspicuous figure 
of Mr. O'Donnell in the proceedings gives to 
all the associates, past or present, of those 
accused to clear their character, the com- 
missioners will have to " report." What are 
they to report, and to whom? Assuming 



that they report to a Secretary of State, they 
must, report on every charge brought 
and on every person accused or who thinks 
himself accused. Suppose they report some 
one of being accessory to a murder, what 
follows ? Nothing. If he has made a clean 
breast of it he is indemnified absolutely from 
further proceedings. If he has not he must 
be tried over again by a jury which will 
either pay so much deference to the judges' 
report that there will be no trial at all or will 
overrule the decision of three of the Queen's 
judges. The bill, in fact, fails from attempt- 
ing to adapt a procedure useful for the con- 
viction of peccant boroughs i?vho can be pun- 
ished by disfranchisement, but totally out of 
place as machinery for a State trial." The 
same journal further observes that the impo- 
sition on judges not in the course of their or- 
dinary duties of the burden of a trial without 
a cause of action, without pleadings, without 
partieS) and, above all, on a matter that 
acutely concerns partisan politics, is not the 
least inexpedient part of this bill. The late 
Chief Justice Cock burn protested against the 
judges being employed to try election peti- 
tions. The late Chief Justice Waite decUned 
to take part in the Tilden Hayes Commis- 
sion of 1876. It is no part of the business of 
judges to try persons they cannot sentence, 
or to do for Parliament and the Government 
the work which belongs to a criminal inves- 
tigation department. To call three judges 
away from their ordinary duties for an inde- 
finite i)eriod under this bill gives a prospect 
of serious delay in the Courts of Justice, es- 
pecially when we read the clause that " any 
person examined as a witness may be cross- 
examined on behalf of any other person 
appearing before the commissioners." 



An interesting question of accident insur- 
ance was presented in the case of Traveller^ 
Inmrance Co, v. McGonkey, before the United 
States Supreme Court, May 14. A policy of 
accident insurance provided that it should 
not extend to any case of death or personal 
injury, unless it was established by direct 
and positive evidence that such death or 
personal injury was caused by external vio- 
lence and accidental means. The insured 
was found dead with a pistol bullet through 
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his heart. It was held, first, that the Court 
(lid not err m instructing the jury that the 
law wonld presume that the deatli was not 
caused hy suicide, hut would, on the contrary, 
presume that it was unintentional on the 
part of the insured, within the meaning of 
^he policy; and that plaintiff, in the ahsence 
of rehutting evidence, was entitled to the 
benefit of such presumption. The policy 
provided that no claim should be made under 
it, where the death of the insured was caused 
by " intentional injuries inflicted by the in- 
sured or any other person." On this point it 
was held that the court erred in inRtructing 
the jury that if the insured was murdered, 
the means used were *' accidental " as to him, 
and plaintiff would be entitled to recover. 
The Court came to the conclusion that no 
valid claim could be made under the policy 
if the insured, either intentionally or when 
insane, inflicted upon himself the injuries 
which caused his death, or if his death was 
caused by intentional injuries inflicted upon 
him by some other person. 



SUPERIOR COURT. 

Aylmkr (District of Ottawa), 

Sept 26, 1887. 

Before Wurtelh, J. 

Cameron v. Steele. 

Seduction — Damages — When recoverable — EH- 

dence of promise of marriage. 
Held i—'That damages for seduction can be 
demandsd and recovered only when the 
seducer has cuxomplished his end hy means 
of a promise of marriage, or by m^ans of 
artifices or deceitftd manceuvres. 
2. That a writing or a commencement of proof 
in tvriHng is necessary to establish a pro- 
mise of marriage. 
Per Curiam. The plaintiffsues as the tutor 
of his minor daughter, and the action is in 
declaration of patornity and for the main- 
tenance of the child, joined with an action 
of damages for the mother resulting from 
her seduction. 

The proof establishes that the defendant 
is the father of the child ; and the Court by 
its judgment will declare that he is, and 
will condemn him, under Article 240 of the 



Gvil Code; to provide for the child'i msin- 
tenanoe until she attains sixteen yeais of 
age, being the age until which children, bj 
our laws respecting public iustractioii, ba\e 
the right to attend pablic schools, and onril 
which the expenses of her education sbt Hi^i 
be provided for- As maiutenanoe is granted 
in proportion to the wants of the pars:<n 
entitled to it, and as the cost of the child ^ 
support and education will increase as she 
grows older, the judgment will provide for 
an increase from time to time of the alimen- 
tary pension* commencing at $6 and fiiiL*b- 
ing at $12 a month. Then, as the child may 
not be in a position when she has atUiiit<i 
sixteen years of age to support beiself. the 
judgment will reserve to her the riglu of 
then claiming a further alimentary prori 
sion should it be needed. In fixing tb? 
amount of the alimentary pension, the Cc^nrt 
has been guided by the social positicm of tk 
parties and the means of the defendant 

I now arrive at the claim of damages k 
the seduction of the mother. 

By the criminal law, anyone who lus 
illicit connection with a girl of chaste char- 
acter between the age of twelve and sixteen 
years, and anyone above the age of twenty- 
one who, under promise of marriage, Bedct^ 
an unmarried female under twenty-one ye^n 
of age of chaste character, is guilty of a miv 
demeanor and liable to two years' inipri»:*{i' 
ment; but in the case of the seduction of a 
girl over sixteen years of age, withoat a pr> 
mise of marriage, no punishment is decree^'- 
By the civil law, an action does not acane 
to a woman who has been seduced by the 
mere feet of the seduction ; for her to have 
the right to claim damages, the sedacti-'i: 
must have taken place under a promi^ 
of marriage, or by an abuse of antijoritr, 
artifices or deceptive manoeuvres. Wb«'£^ 
woman yields of her own accord, ahe c^ 
only complain of the weakness of her virtne; 
the fault is common to the man and tbt^ 
woman, and it would not be right to indem- 
nify the one at the expense of the other, t>> 
reward one and punish the other, and t^a" 
woman has thezefore In such a case &< 
action for damages. On the other bari. 
when the seducer has accomplished his ec<i 
under a promise of marriage, he baa no( 
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kept faith with the woman, and is guilty of 
a breach of contract, which renders him 
liable in damages under Article 1065 of the 
Civil Code ; and when he does so by artifices, 
deceit or other illicit means, he commits an 
offence which makes him responsible in 
damages under Article 1053. 

In sapport of this statement of the law, I 
refer to the following quotations : — 

Foumel, Traite de la Sanction, page 7 : 
*' Pour que la seduction fOt r^put^ un d^lit 
priv6 propre & ouvrir une action en repara- 
tion, il faudrait qu'elle eOt ^t^ accompagn^ 
de fraude, de dol, de superch^rie, etc. ; mais 
lorsque le succ^ du s^ucteur n'est dil qu'ft 
Tabandon volontaire de la fille, qu'il est Teffet 
de son plain consentement, elle ne doitse 
plaindre que d'elle-m^me et de rinsuflQsance 
de sa vertu," Page 9 : ** Cest de cette pro- 
messe (de mariage) que r^ulte Taction civile 
accordee k la fille — Lorsque la fille, deve- 
" nue enceinte, ne trouve point sons^ducteur 
" dispose k remplir la condition sous laquelle 
" elle a eu la faiblesse de se livrer & lui, elle 
" n'a point d'action pour le contraindre au 
" maiiage,. . . . mais au moins elle a une ac- 
" tion en dom mages et int^rdts pour Tinex^ 
** cution de sa promesse." 

Merlin, Repertoire, verbo Fornication, sect. 
2, in fine, ** H ne pent 6tre exig6 de dom- 
** mages-interets qu'A raison, ou de rinex^cu- 
" tion d'un contrat, ou d'un d^lit, ou d'nn 

" quasi-deiit Mais n'y a-t-il eu ni pn>- 

*' messe de mariage, ni violence, et la femme 
** n'all^e-t-elle qu'une vaine seduction ? 
" Dans cette hypothdse, qui est la plus ordi- 
" naire, point de d^dommagem^nt. II n'y a 
*' point alors de deiit caracteris^ par les lois; 
** si Von pent dire qu'il y a un quasi-deiit> on 
" peut dire aussi que lafautequi le constitue, 
" existe de la part de la femme tout aussi 
*' bien que de la part de lliomme ; qu'il est 
" contre VequM naturelle, contre la saine 
" raisoo, que, pour une faute commise par 
" deux personnesyon indemnise Tundescou- 
'' pablea anx d^pens de I'autre." 

6 Aubry et Rau, Na 569 : " La mdre d'un 
" enfant naturel ne poiirrait, en se fondant 
"sur la pretendne paternity de Fbomrae 
*' qu'elle accuserait de Tavoir s^duite, former, 
*' contre ce dernier, une action en dommages- 
'* interdts. Toutefois, si pour arriver Sl ses 



'' fins, le s^ducteuravait employe des moyens 
" en eux-memes illicites, et que la seduction, 
" suivie de grossesse, eut eteie resnltat, par 
''exemple, d'une promesse fallacieuse de 
'' mariage, d'un abus d'autorite, ou de ma- 
** noeuvres dolosives, le prejudice ainsi caus^ 
" A la femme seduite Tautoriserait IL exercer, 
" en vertu de Particle 1382, .... une action en 
'' dommages-interets contre son seducteur.'' 

In the present case, a promise of marriage 
is alleged, and some testimony was adduced 
to prove it; but no promise in writing has 
been produced, nor has any commencement 
of proof in writing been made. Can the 
Court accept the proof by oral evidence of a 
promise of marriage ? Certainly not, as a 
promise of marriage is a contract, and is 
productive of obligations, and falls conse- 
quently under the effect of Article 1233 of 
the Civil Code, which requires that contracts 
should be proved either by a writing or by 
the oath of the adverse party, and only 
admits testimony to establish a contract 
when there is a commencement of proof in 
writing. I have now under my hand two 
quotations which maintain this holding :— 

Merlin, Repertoire, verbo Fiangailles, Na 
8 : '* Quand I'un des contractants a fait assi- 
" gner Tautre pour IMnexecution des pro- 
" messes de mariage, et que la partie assi- 
" gnee disconvient de ces promesses, I'oflBcial 
" ne peut en admettre la preuve que confor- 
" mement 4 ce qui est present par la decla- 
" ration du 20 novembre 1639. Cette loi de- 
" fend de recevoir la preuve par temoins des 
" promesses de mariage. ... II est II remar^ 
" quer que cette declaration n'a point etabli 
" un droit nouveau ; elle n'a fait que confir- 
" mer Tordonnanoe de Moulins, en ce qu'elle 
" a defendu d'admettre la preuve testimo- 
*' niale de choses qui excdderaient la valeur 
'< de cent livres et dont les parties auraient 
" pu se procurer des preuves par ecrit : aussi 
" par arret anterieur 4 la declaration, le par- 
" lement de Paris jugea qu'il y avait abus 
" dans une sentence de Tofficial du Mans qui 
** avait permis une preuve testimoniale de 
** promesse de mariage." 

2 Laurent, Na 310 : " Rien de plus pos- 
** sible que de se procurer une preuve litte- 
" rale d'une promesse de mariage ; done il 
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" n'y a pas lieu 4 Texception, la preuve testi- 
" moniale n'est pas admise." 

I follow the Tilling of Assdin <!• Belleau 
(1 Revue de L^islation, 46,) and I reject the 
testimony respecting a promise of marriage. 
There being no legal proof of a promise of 
marriage, and artifices or deceit having been 
neither proved nor alleged, the Court cannot 
allow any damages for the seduction of Uie 
plaintiflf'H daughter by the defendant; it can 
only allow the exf)euses of childbirth, which 
are assessed at S30. 

The judgment will be recorded as follows : 

"The Court, etc.... 

" Seeing that it is established by the proof 
that the defendant is the father of the female 
child of whom Elizabeth Jane Cameron, the 
minor daughter of the plaintiff, was deli- 
vered on the 13th day of April last (although 
erroneously stated in the act of birth as on 
the 20tli day of April last, 1887,) and who 
was christened Williamina Elizabeth ; 

"Seeing that there is no commencement 
of proof in writing of a promise of marriage, 
and that it is not therefore legally proved 
that a promise of marriage existed when the 
said Elizabeth Jane Cameron yielded to the 
desire of the defendant ; 

^'Seeing that it is not proved that the 
defendant accomplished his end by artifices 
and mancjcuvres against which a young and 
inexperienced girl could not resist ; 

** Considering that the said Elizabeth Jane 
Cameron is not entitled to damages for 
seduction, but that she is entitled to the 
exi)enses of childbirth and to maintenance 
for the child ; 

"Doth declare the defendant to be the 
father of the female child of whom the said 
Elizabeth Jane Cameron was delivered in 
the Township of Hull on the 13th day of 
April last, 1887, and who was baptized by 
the name of Williamina Elizal)eth ; doth 
condemn the defendaift to pay to the plain- 
tiff, in his capacity of tutor to the said Eliza, 
beth Jane Cameron, the sum of $80 for th e 
expenses of childbirth, and doth adjudge 
and condemn the defendant to pay, for the 
maintenance and education of the said child, 
to the plaintiff, in his said capacity, until the 
said Elizabeth Jane Cameron attains the 
age of majority and afterwards to the said 



Elizabeth Jane Cameron herseli^ the yeftrly 
sum of $72 from the birth of the said child 
until she attains the age of five years, after- 
wards the yearly sum of $84 until she 
attains the age of seven years, then the 
yearly sum of $90 until she attains the ag^ 
of fourteen years, and lastly the yearly ^um 
of $144 from the time she attains tlie age of 
fourteen years until she attains the age of 
sixteen years, such sums to be paid in 
monthly instalments in advance of $6, $7, 
$8 and $12, according (o the age of the child, 
and to run from the date of her birth, reserv- 
ing to whomsoever it may appertain the 
right to sue for an alimentary allowance for 
the said child after she attains the age of 
sixteen years, should there be need thereof. 

"And the Court doth condemn the de- 
fendant to pay presently to the plaintiff, in 
his said capacity, the sum of $36 for tlie six 
monthly instalments for the period from the 
birth of the child up to the 12th day of 
October next, 1887, inclusively, with interest 
thereon and on the sum of $^30 allowed for 
the expenses of childbirth from this day, 
and doth further condemn the defendant to 
pay the costs of suit." 

Rochon <t* Champagiu for plaintiff. 

Default by defendant 



MEMBERS OF PARLIAMENT 
{CHAROES AND ALLEGATIONS) BILL, 
TiTB following is the bill to constitute a 
Special Commission to inquire into the 
charges and allegations made against certain 
members of V^rliament and other persons 
by the defendants in the recent trial of an 
action entitled O'DonneU v. WaUet and 
another^ prepared and brought in by Mr. 
William Henry Smith, Mr. Secretary Mat- 
thews, and Mr. Solicitor-General:— 

Whereas charges and allegations have 
been made against certain members of Par- 
liament and other persons by the defendants 
in the course of the proceedings in an action 
entitled O'Donnell v, Walter and anoUitr, and 
it is expedient that a special commission 
should be appointed to inquire into the troth 
of those charges and allegations, and shoukl 
have such powers as may be necessary ior 
the effectual conducting of tlie inquiry : 
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Be it therefore enacted by the Queen's 
Most Excellent Majesty, by and with the ad- 
vice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present 
Parliament assembledi and by the authority 
of the same, as follows :— 

1. (#The three persons hereinafter men- 
tioned, namely, and 

are hereby appointed commissioners 
for the purposes of this Act, and are in this 
Act referred to as the commissioners. 

(2) The commissioners shall inquire into 
and report upon the chaiges and allegations 
made against certain members of Parliament 
and other persons in tlie course of the pro- 
ceedings in an action entitled O'Donnell v. 
Walter and another, 

2. (1) The commissioners shall, for the pur- 
ixxses of the inquiry under this Act, have all 
such powers, rights, and privileges as are 
vested in Her Majesty's High Court of Jus- 
tice, or in any judge thereof, on the occasion 
of any action, including all powers, rights, 
and privileges in respect of the following 
matters ;— 

(i.) the enforcing the attendance of wit- 
nesses and examining them on oath, 
affirmation, or otherwise ; and 
(ii.) the compelling the production of 

documents ; and 
(iii.) the punishing persons guilty of con- 
tempt; and 
(iv.) the issue of a commission or request 
to examine witnesses abroad ; 
and a summons signed by one or more of 
the commissioneiB may be substituted for, 
and shall be equivalent to, any formal 
process capable of being issued in any action 
ibr enforcing the attendance of witnesses or 
compelling the production of documents. 

(2) A warrant of committal to prison issued 
for the purpose of enforcing the powers con- 
ferred by this section shall be signed by one 
or more of the commissioners, and shall 
specify the prison to which the offender is to 
be committed. 

3. The persons implicated in the said 
chaiges and allegations, the parties to the 
said action, and any person authorised by 
the commissioners, may appear at the in- 
quiry, and any person so appearing may be 
represented by counsel or solicitor. 



4. Every person who, on examination on 
oath or affirmation under this Act, wilfully 
^ives false evidence, shall be liable to the 
penalties for perjury. 

5. Any person examined as a witness un- 
der this Act may be cross-examined on be- 
half of any other person appearing before 
the commissioners. A witness examined 
under this Act shall not be excused from an- 
swering any question put to him on the 
ground of any privilege or on the ground that 
the answer thereto may criminate or tend to 
criminate himself: Provided that no evi- 
dence taken under this Act shall be admis- 
sible against any person in any civil or crim- 
inal proceeding, except in the case of a 
witness accused of having given false evi- 
dence in an inquiry under this Act. 

6. (1) Every person examined as a witness 
under this Act who, in the opinion of the 
commissioners, makes a full and true disclo- 
sure touching all the matters in respect of 
which he is examined, shall be entitled to 
receive a certificate signed by the commis- 
sioners, stating that the witness has, on his 
examination, made a full and true disclosure 
as aforesaid. 

(2) If any civil or criminal proceeding is 
at any time thereafter instituted against any 
such witness in respect of any matter touch- 
ing which he has been so examined, the 
Court having cognisance of the case shall, on 
proof of the certificate, stay the proceeding, 
and may in its discretion award to the wit- 
ness such costs as he may be put to in or by 
reason of the proceeding. 

7. This Act may be cited as tlie Special 
Commission Act, 1888. 



BARRISTERS ADVISING DIRECT. 

The following is the correspondence refer- 
red to in our last issue : — 

Dear Mr. Attorney-General,— As a member 
of the bar, I appeal to you as its titular head 
for a definite opinion as to the rule of eti- 
quette which regulates the intercourse of 
the profession with the genera? public. 

May a barrister advise and otherwise act 
for the outside client, and receive a fee direct, 
without the intervention of a solicitor ? To 
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what extent, if at all, is this right limited 
after a writ has heen issued ? 

Is there any minimum limit to the fee which 
a counsel may charge in non-contentious 
husiness 7 

As the subject of fusion has lately been 
brought into prominence, it seems eminently 
desirable that the bar should know what its 
real position is before being called upon to 
decide so momentous a question. 

I propose to publish this letter and your 
reply for the benefit of the profession. 
Youra faithfully, 

ROBBRT YaRBURGH. 

Dear Mr. Yerburgh,— ....The matters to 
which you refer are not governed by any 
written rule, but by the practice and tradi- 
tion of the profession, which have, I believe, 
been recognised from time immemorial. 

It is essential to keep in view throughout 
the distinction between contentious aud non- 
contentious businesa 

With reference to contentious business, in 
my opinion neither before nor after litigation 
is commenced should a barrister act or ad- 
vise without the intervention of a solicitor. 
One very grave reason for this rule is obvious. 
In contentious business, which frequently 
affects the rights of other persons, it is most 
important that the &cts should be as far as 
possible accurately ascertained before ad- 
vice is given. For this purpose, as a bar^ 
rister cannot himself make proper inquiry 
as to the actual facts, it is essential that he 
should be able to rely on the responsibility 
of a solicitor as to the statement of facts put 
before him. 

As regards non-contentious business the 
case is, in my opinion, somewhat different. 
It is scarcely possible to state the rule in a 
way which will be absolutely accurate un- 
der all circumstances, but, speaking gener- 
ally, there is, in my opinion, no objection to 
a barrister seeing and advising a lay client, 
without the intervention of a solicitor, upon 
points relating to the lay client's own per- 
sonal conduct or guidance, or the manage- 
ment or disposition of his own affairs or 
transactions. I only desire to add that great 
care should be exercised by members of the 
bar who do advise lay clients, to abstain^ 



from advising upon matters which are, in 
effect, of a contentious character. 

As regards the fee in cases in which coun- 
sel are willing to advise a lay client under 
the circumstances to which I have referred, 
I know of no rule beyond this — ^at no 
junior should accept a fee of lesa than 
IL Ss. 6(2., and no leader of less than 21. 4a 6d. 
I am yours very faithfully, 

RiCHABD £. Webster. 
Robert Yerburgh, Esq., M.P. 



BETWEEN CAB AND TRAIN. 
Man in the nineteenth century may well 
take rank, if not as a migratory, as a travel- 
ling animal, and all over the world where 
English is read— that is almost everywhere 
— ^the views of his constitutional rights as 
pronounced upon by the highest Court of the 
most ardent of the travelling nations will be 
read with the deepest interest. There are 
few persons old enough to walk who will not 
appreciate the tale told in The Qreai Westtm 
Railway Company v. Bunch, 57 Law J. BepL 
Q. B. 36, as reported in the House of Lords 
in the July number of the Law Journal Re- 
ports, On the afternoon of December 24, 
1884, Mr. and Mrs. Bunch were bent on 
making the journey from London to Bath, 
so as to spend Christmas Eve with their 
friends in the country. It could be done by 
catching the five o'clock train, and, like a 
prudent wife, Mrs. Bunch arrived at Pad- 
dington forty minutes before with what 
must be admitted very moderate luggage for 
two— a portmanteau, a Gladstone bag, and 
the inevitable hamper. The portmanteau 
and hamper were labelled and put on a 
trolly. The Gladstone bag she directed the 
porter to put into the carriage with her, and 
thereupon, to use the graphic rendering of 
what passed by Lord Bramwell, the follow- 
ing colloquy took place between Mrs. BuBch 
and the porter: "WiU it be safe T «Oh, 
yes, I will look after it" On this assurance 
Mrs. Bunch went to find her husband, who 
arrived about the same time and had mean- 
while contributed his full share to the startr 
ing of the expedition, for he had taken a 
through ticket from Mooiigate Street to Bath 
for himself and a ticket from Paddington for 
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hifl wife. They returned to the spot where 
the wife had left the porter stiinding by the 
luggage. The portmanteau and hamper had 
been put in the van, but the porter and the 
bag were not to be found. The County Ck>urt 
judge at Marylebone gave judgment for the 
plaintiffig, and since then the case has pro- 
duced a Yariety of opinion on the bench. In 
the Queen's Bench Mr. Justice Day was in 
favour of the defendants, Mr. Justice Smith 
in favour of the plaintiflb. In the Court of 
Appeal Lord Esher and Lord Justice Lind- 
ley were in favour of the plaintiffs, and Lord 
Justice Lopes against them. In the House 
of Lords the Lord Chancellor and Lords 
Watson, Herschell, and Macni^hten were in 
favour of the plaintiflb, but Lord Bramwell 
against them. 

The case concerns not only travellers by 
rail in England, but all the world over, as 
the bag that goes in the carriage is a univer- 
sal institution. In the United States and on 
the Continent the system of registering, 
adopted hardly at all in England, is not ap- 
plied to handbags, and in countries like 
Italy, where a high charge is made for lug- 
gage, the handbag assumes abnormal dimen- 
sions. The judgments are the better read- 
ing because they were not unanimous} for 
judgments, like matrimony, are the better 
for a little aversion, which, if the minority 
were too sympathetic, was admirably sup- 
plied by Lord Bram well's judgment Besides 
the decision of the very common incident of 
the platform before the House, contributions 
were made to the law and philosophy of rail- 
way travelling in general ; and a point highly 
interesting to English lawyers, whether the 
companies are common carriers of personal 
It^SSafiSO, was touched upon in a way which 
considerably disturbs the opinion in the 
negative which obtains now by a decision of 
of the highest Court but one. Lord Bram- 
well does not deal with this question on the 
present occasion; but he was party to the 
decision of Bergheim v. The Qreat Eatiem 
RaUway Company, 47 Law J. Bep. Q. B. 318, 
which is the decision referred to in which 
judgment was delivered by Lord Justice 
Cotton and concurred in by Lord Justice 
Brett In regard to this case the Lord 
Chanoellor said : ^ I must express my opin- 



ion that the views expressed by Lord Truro, 
Chief Justice Jervis, Mr. Justice Williams, 
Mr. Justice Crowder, Mr- Justice Willes, Mr. 
Justice Keating, and Mr. Justice Montagu 
Smith do not appear to have had sufficient 
weight given to them (see Richards v. The 
London, Brighton, and South Coast RaUway 
Company, 18 Law J. Bep. C. P. 251 ; Talley v. 
The Qreat Western BaUway Company, 40 Law 
J. Bep. C. P. 9; and Butchery. The South- 
western Railtoay Company, 24 Law J. Rep. 
a P. 137)." Lord Watson's view is still more 
decided, for he adds : " I think the contract 
ought to be regarded as one of common car^ 
riage, subject to this modification—that, in 
respect of the passenger's interference with 
their exclusive control of his luggage, the 
company are not liable for any loss or injury 
occurring during its transit to which the act 
or de&ult of the passenger has been contri- 
butory." This view is accepted by the Lord 
Chancellor as the result of the cases previous 
to Bergheim*s Case, Lord Herschell is dis- 
posed to agree with it; and Lord Macnagh- 
ten, perhaps, goes further than all of the 
consentient lords when he says that, if the 
reasoning in that case *' seems to lead to a 
different conclusion, with all deference I am 
unable to concur in it, and I prefer the view 
expressed by Mr. Justice Willes in TaUey v. 
The Great Western Bailway Company, 40 Law 
J. Rep. a P. 9." The facts in Bergheim's Case 
are hardly distinguishable from the present 
The same colloquy took place between the 
porter and the passenger, but the bag was 
placed in the passenger's carriage instead of 
being left on the platform. Lord Macnagh- 
ten makes some weighty observations on the 
anomaly and inconvenience of the distinc- 
tion created by that case when he says that 
"it was contended by the appellants that in 
receiving a passenger's luggage, railway por^ 
ters, though in the service of the company, 
and forbidden to accept any payment from 
the public, must be taken to be acting on be- 
half of the passenger and as his agents, and 
that this relation continues as regards van- 
luggage until it is labelled for the journey, 
and as regards hand-luggage until it is placed 
in the carriage in which the passenger in- 
tends to travel Further, it was contended 
that the contract as regards van-luggage is 
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altogether distinct and different from the 
contract as regards hand-luggage; that, in 
fact, there are two separate contracts, and 
that, whatever may be the case as regards 
van-luggage, the railway company comes 
under no liability of any sort as regards 
hand'luggage until it is placed in the passen- 
ger's carriage." The jury in Bergheim^n Com 
found that the defendants were not guilty of 
negligence, and the principle of Lord Justice 
Cotton's judgment is that such a finding is 
conclusive. If the jury had found that the 
act of the plaintiff amounted to taking the 
bag out of the control of the company's ser- 
vants, the decision might be supported con- 
sistently with the principles now laid down, 
hut not otherwisa 

The question now actually decided was 
that it is within the scope of the duty of rail- 
way porters to carry hand-baggage to and 
from the carriages, and it met with a vigor- 
ous opposition and direct denial from Lord 
Bramwell. IjOhI Chief Justice Lindley had 
expressed the matter in the form that the 
porter was acting within the scope of his em- 
ployment in taking the luggage in the way 
he did from the cab to the train, but Tx)rd 
Bramwell said: "Now this is precisely 
what he did not do. He did not take it 
from the cab to the train. He put it down 
and said he would guard it, and did not." 
This view of the learned lord is otherwise 
expressed when he says that Mrs- Bunch 
was asking for a favour, and when he lays 
down that the responsibility of the company 
does not begin until the train has arrived at 
the platform ; and he applies this equally to 
luggage in the van unless it has actually 
been labelled. This view of the contract 
would seem more suitable to the simplicity 
of the coaching days than to the cx)mplica- 
tion of arrival and departure of railway trains 
at stations. On the other hand, Lord Watson 
well leads up to the contrary opinion by quot- 
ing from Chief Justice Jervis in Butcher v. The 
Ltmdon <(: South- Wifftem Raihrny Co,, " that, 
though not in express terms engrafted into 
it, it is a part of the contract of a railway 
company with its passengers that their lug- 
gage shall be delivered at the end of the 
journey, by the porters or servants of the 
company, into the carriages or other means of 



conveyance of the passengers from tbe sta- 
tion." He adds that *' what was thiu said of 
the terminus is equally true of the com- 
mencement of a railway journey. A hint is 
conveyed to railway travellers not to pre- 
sume too much on this view in the words: 
" It may be that railway porters do some- 
times undertake the chai^ of luggage which 
is merely intended for future transit ; when 
they do so, they exceed the limits of their 
implied authority, and, in that case, their 
possession cannot he regarded as the posses- 
sion of their employers." It is obvious that 
if Lord Bram well's view be right, the rail- 
way porter is entitled to the twopence for 
which he looks when he carries a bag to or 
from the train. If so, the porter is osing his 
employer's time to make money for himself^ 
and the company are paying him for nothing 
but carrying luggage to the van. Seeing that 
the companies could not carry on their bosi* 
ness without the iK)rters rendering these ser^ 
vices, it is difficult to agree that the decision 
is one of those cases which Lord Bramw^ 
describes as "showing a generous struggle to 
make powerful companies liable to individ- 
uals," or that the view of the minority is " an 
effort for law and justice." — Law JoumaL 



GENERAL NOTES. 



A roiuarkable point with reference to tin claimed 
dividends arose lateb' in the Manchester Coart of 
Rankraptcy in the matter of a former director of the 
(jiuantian Bailding Society. In conseqaence of the 
failure of this society* and the heavy liabilities which 
tbe director had incurred, he was compelled in L881 to 
file his petition. The creditors passed a resoltttkn 
nocoptiu? a cash composition, and apon this being 
confirmed the money was paid over to the trustee, and 
ho subsoquoDtly sent notice to each creditor to claim 
the amount due to him. Several of the oreditory. 
however, never applied for payment, and in eoust- 
quonce a portion of the money was still in the hands 
of the trustee. The Guardian Society had been 
wound up, and its final dividend paid ; the Statute of 
Limitations, too, had come into operation, and now 
the trustee knew not what to do with the money, oor 
of any Act of Parliament which woald assist him in 
the Cii^o. The bankrupt, under the oiroamstaoce^, 
considered he had a claim on the money as nnelaimed 
composition. It was finally decided that notice 
should be given by tbe trustee to eaoh creditor who 
had not proved his claim, and that shoold no proof be 
sent in within a fortnight the money was to b« paid 
over to the debtor, who, however, must give an under- 
taking to pay the composition to any creditor sahse> 
7uently applying for it. No order was to be drawn 
or three weekst to enable the Board of Trade, if it 
wished to object, to move the Coart for a reseission of 
the order '^Law Journal (London). 
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The report of a Ck>mmittee, recently issued, 
points out the serious injury inflicted on 
business by congested cause lists. " The 
]>aucity of solid commercial actions, which 
has for some time past noticeably marked 
the cause list of the Queen's Bench Division, 
springs, we are satisfied, in a great degree 
from the absence of those facilities for the 
speedy and regular trial of such actions to 
which a great mercantile community would 
seem to be justly entitled. A solicitor of po- 
sition and experience has lately written : 
' If I dare speak for one side of the profession, 
let me assert that a much lai^r number of 
cases than are now entered for trial would be 
set down, if we, who have to advise on these 
matters, were not obliged to point out to 
clients that any terms out c^ Court are 
worthy of acceptance, as against the excite- 
ment^ anxiety, and loss of time involved in 
watching the spasmodic progress of the cause 
listV 



In Fanthawe v. The London 6c Provincial 
Dairy Ck),, the plain tifls, who were the occu- 
piers of certain houses in Halkin Street 
West, Belgrave Square} claimed an injunc- 
tion to restrain the defendants from carrying 
on their trade of dairymen and milkmen at 
Na 4 in the same street in such a manner as 
to create a nuisance and to interfere with the 
comfortable enjoyment of the plaintiff' resi- 
dences. The evidence showed that between 
11 p^m. and midnight, and again in the early 
hours of the morning, the defendants' milk 
chums were loaded and unloaded upon and 
from vans, a certain amount of noise being 
thus occasioned. The plaintifBs' witnesses 
proved that their sleep and rest were thereby 
interfered wi^h. Mr. Justice Kekewich, in 
the English Chancery Division, July 18, held 
that it lay upon the plaintiffs to show that 
such a nuisance was created as to interfere 
with their personal comfort, in the sense of 
the ordinary physical comfort of human 
beings, according to plain, sober, and simple 



notions of living. Here the plaintiffs had 
chosen to reside in a noisy metropolis, and in 
a street in which the defendants carried on a 
business necessary to supply the needs of 
the inhabitants. The defendants used their 
place of business in a fair and reasonable 
manner, and a certain amount of noise which 
would cause inconvenience to sensitive per^ 
sons, was inevitable in carrying on that 
business. Judgment was accordingly given 
for the defendants. 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, June 19, 1888. 

Present : Thb Earl of Siilbornb, Lord Hob- 
HousH, Lord Macnaohtbn, Sir Barnbb 
Pbaoogk, Sir Richard Cough. 

RoLLAND (plaintiff,) Appellant, and Cassidy 
(defendant), Respondent 

ATbHraHon--**Amiableseomposit€ur8 '^-^Irregvr 
laritiea in proceeding^ Error of judgment. 

Held : — {affirming the judgment of the Court of 
Queen's Bench, Montreal^), that an atoard 
will not be set aside, because a mere error of 
judgment, in a matter not affecting the law 
or the justice of the case, lias been commitr 
ted by the arbitrators, more especially where 
they are acting under a deed of submission 
by which they are expressly appointed ami- 
ables compositeurs. And so,where arbitrators 
were appointed to settle partnership accounts, 
and a legal opinion, correct in itself, as to 
the mode of dealing ujith iheaccmints,obtainr 
ed by one of the parties, uxls communicated 
to the arbitrators, it was held that the award 
was not vitiated by such a proceeding, 

Thb Earl of Selbornb :— Their lordships 
do not think it necessary in this case to call 
upon the counsel for the respondents. 

The question arises under a reference to 
arbitration of the accounts of a partnership 
constituted in the year 1874, for the purpose 
of certain speculations in lumber, of which 
either the whole or a considerable part had 
been previously bought by the co-partners. 

The only articles of the partnership ma- 
terial for their lordships to consider aie the 
second and the third. By the second article, 

«M.L.K.,2aB.238. 
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(the partnership being originally of three, 
and afterwards by the insolvency and death 
of one reduced to two), one of the partners, 
the present appellant) Jean Baptiste Rolland, 
was made the sole ^^ant— that word is not 
used in the article— or administrator of the 
partnership, in these terms : — "All the affairs 
'^ and transactions of the partnership shall 
^' be carried on and conducted by the said 
** partners together, and by common agree- 
" ment, under the form of Bolland and Com- 
" pany, by the management of Rolland (one 
" of them) who alone shall have the agency 
" and the active administration of the en- 
" tire affairs of the concern, employing under 
" his immediate control one or more salaried 
" persons, as guardians of the place, sellers 
" and receivers of the wood of the said 
** partnership. The expenses of the agency 
** or the commission of the said Rolland 
** shall be left to the decision of his co- 
^* partners." It was said that they might 
possibly have exercised that discretion, by 
not paying him ; but it is clear he was meant 
to have a fair and reasonable commission ; 
and in the course of the arbitration he has 
bad the benefit of that stipulation. Tliat 
article distinctly made him the agent of 
his co-partners for the purpose of sole con- 
trol and sole administration ; and as to pay- 
ment, he was to receive a commission. And, 
further, the next article shews that the 
wood which at that time had been bought, 
and their lordships assume what was after- 
wards bought also, was deposited upon three 
closes of land belonging to him. Nothing 
indeed is expressly said in that article about 
the payment of rent; but he claimed, and 
it was agreed on all hands that he was en- 
titled to, rent for the occupation by the 
partnership of those closes of land belonging 
to him on which the wpod of the partner- 
ship was placed. Upon that the only ques- 
tion of law which could arise, as it seems to 
their lordships, was, not whether the ac- 
count was to be taken upon the footing ex- 
pressed in a passage of Mr. Justice Monk's 
opinion, of a simple agent instead of a part- 
ner, but whether it was to be taken on the 
footing of agency as between himself and 
his co-partners as well as with reference to 
his rights aa a partner. Taking the question 



so, their lordships imagine that it would be 
impossible in any country to construe such 
words, or to act upon such a provision, ex- 
cept as holding him responsible to his co- 
partners upon the footing of agency and ad- 
ministration for their benefit; at the same 
time that beyond all doubt he was entitled 
to all the rights of partnership. That seems 
perfectly clear. 

Well, the partnership is carried on for 
some years, and it ends in disputes as to the 
accounts, and a reference to arbitration, out 
of which the present question arises. It is 
not immaterial that by the deed of submis- 
sion to arbitration, the arbitrators were ex- 
pressly to act as amiables compomiewrtt ; they 
are characterised by the same words mors 
than once, as " arbitrators and amiaJblu oomr 
positeurs." What is the force and meaniog 
of that expression *' amiables composUeurs" ^ 
by Canadian Law? We find it in the 1346th 
Article of the Ck)de of Civil Piooedure: 
"Arbitrators must hear the parties, and their 
" respective proofs, or establish default 
" against them, and decide according to the 
'* rules of law, unless they are dispensed 
" from so doing by the terms of the submis- 
" sion, or unless they have been appointed as 
" ' amiahles composUeursJ " That is to say, if 
they are amiables compositeurs, they are to be 
exempt at all events from the strictness of 
the obligations expressed in the previous 
words: "The arbitrators must hear the 
** parties, and their respective proofs, or put 
" them into default, and judge acoordiDg to 
" the rules of law." Their lordships would, 
no doubt, hesitate much before they held 
that to entitle arbitrators named as amiables 
compositeurs to disregard all law, and to be 
arbitrary in their dealings with the parties ; 
but the distinction must have some reason- 
able effect given to it, and the least effect 
which can reasonably be given to the words 
is, that they dispense with the strict observ- 
ance of those rules of law the non-observance 
of which, as applied to awards, results io no 
more than irregularity. 

Bearing those facts in mind, their lord- 
ships must consider what actually took place, 
and what it is that is complained oL The 
arbitrators came to a decision after many 
meetings, and made an award in which they 
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have stated very ftilly the qnestions which 
they examined, and the view they took of 
them, the result heing that a certain sum is 
found dae upon the result of the account 
from the present appellant to the firm. It is 
admitted, or at least it cannot he controvert- 
ed, having regard to the terms of the Code, 
that it is not for their lordships to perform 
the office of the arbitrators with regard to 
the merits, or to take the accounts, and ex- 
ercise their judgment upon all the questions 
which were referred. Their lordships must 
consider whether anything is shown to have 
heen done which vitiates the award. And 
in point of fact, from the numerous grounds 
of objection to the award which are printed 
at page 236 in the judgment of Mr. Justice 
Cross, it is manifest that the appellant's 
case as against the award proceeds not up- 
on any attempt to ask the Court to go into 
the accounts and review the decisions whicti 
the arbitrators came to, but upon the allega- 
tion that as to various matters they conduct- 
ed themselves irregularly or improperly in 
the performance of their duty ; that is the 
sole question which their lordships have to 
consider. 

What, then, is the ground of this appeal? 
That upon the questions of law, or question 
— for it really comes to a single question,— 
as to the footing on which, under this part- 
nership deed, Mr. Holland was to account, 
they received or took, and may be presumed 
to have been influenced by, certain legal 
opinions, taking or receiving them in a cer- 
tain manner, which appears by the evidence. 
The facts, shortly stated, seem to be these. 
In this, as in many other cases of arbitra- 
tion, there was some appearance of a greater 
d^ree of zeal on the part of the arbitrators 
nominated by the parties for those who nom- 
inated them than in the abstract might be 
desired. One of the arbitrators was named 
by Mr. Holland : another was named by Mr. 
Cassidy, his opponent, and the third was 
named by the two. It appears by the judg- 
ments of the Court below that these gentle- 
men were well known, and were perhaps the 
best arbitrators, for a case of this kind, who 
could have been obtained; and being amir 
ahks eompositeurSf and not bound to proceed 
with strict form and regularity in every- 



thing, though they were, at their lordships 
assume, bound to proceed according to the 
substantial rules of justice, they desired to 
knoW> in the first instance, whether the po- 
sition of girant or administrator, under the 
Article which has been read, made it proper 
to treat this gentleman, Mr. Holland, not as 
a simple partner, but as an accounting party 
to his partners upon the footing of the agency 
primd facie constituted by the second Article. 
They wanted to know whether the law was 
one way or the other about that. One of 
them, M. Tourville, the arbitrator named by 
Mr. Cassidy, he, or Mr. Cassidy, or both of 
them together, went to a lawyer, Mr. La- 
coste, whom Mr. Cassidy had been accus- 
tomed to consult as his legal adviser in this 
and other affairs, and to whose standing and 
character M. Archambault has this morning 
borne testimony honorable to both gentle- 
men. Mr. Lacoste's character was above 
reproach or suspicion. That he was a gentle- 
man whom, both in this business and in 
other matters of business, Mr. Cassidy had 
consulted, was perfectly well known to every- 
body ; and it appears quite clearly, that not 
Mr. Ward and M. Tourville, as Mr. Justice 
Monk erroneously assumed in his opinion, 
but either Mr. Cassidy or M. Tourville for 
Mr. Cassidy, went to Mr. Lacoste to obtain 
his opinion upon the question or questions of 
law which were supposed to lie upon the 
threshold of the case, and which did in fact 
lie upon the thrashold of the case. That 
opinion, signed, was obtained, with the ac- 
cession to it of the opinion of another gentle- 
man, an advocate, M. B^ique. As to him 
also, Mr. Justice Monk appears to have 
thought that there was some evidence show- 
ing that Mr. Ward and M. Tourville had in- 
tervened. There is no evidence of the kind. 
Their Lordships will deal with the case 
upon the assumption that M. Tourville in- 
dividually did intervene; but that is a 
different thing from the intervention in that 
matter of two of the three arbitrators, consti- 
tuting a majoritv. That opinion was ob- 
tained by or for Mr. Cassidy without any 
concealment; it appears on the face of the 
opinion that it was given on his behalf; it 
was produced, according to the evidence, to 
all the arbitrators. According to the evi- 
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denoe it was clearly spoken of and discussed 
between them alL 

It may be right to refer to one or two pas 
sages in the evidence which make those facts 
with regard to that opinion perfectly clear. 
The evidence of M. Tourville, which was re- 
ferred to by M. Archambault for the appel- 
lant, is at page 138, and at the bottom of page 
139 he is asked the question :—" Q. That 
'* opinion of M. Lacoste was given at the com- 
** mencement of the enquiry ?— ^. Yes. Q. 
"Was it to you that it was sent?— -4. I am 
" not sure. I cannot precisely say. Q. Was 
" it not Mr. Cassidy who sent it you ? — A. I 
" cannot say. I know it was sent'' Then 
he repeats that it was communicated at the 
beginning of the enquiry. " We received the 
communication " — " we " evidently referring 
to all the arbitrators. "We read it. We 
" often spoke of it before Messrs. Ward and 
" Grier. I cannot say whether all the arbi- 
" trators read it through. I know that they 
** had knowledge that it was on the table." 
Then he is asked whether M. Rolland knew 
it. He says, "Rolland saw it himself. It 
" was before us all ; and he was present at 
the meetings." Not only is it clear from this 
evidence of M. Tourville that Rolland did see 
it, but there is another place at page 151. 
When Mr. Grier, M. Holland's own arbitra- 
tor, was examined by his own counsel) he 
was asked this question: — ^*Did not Mr. 
" Rolland tell you in the presence of Mr. Cas- 
" sidy that he wished to bring Mr. Taillon as 
"a witness before you, on account of the 
" opinion given by Mr. Lacoste and filed by 
Cassidy ? " The answer of Mr. Grier, his own 
arbitrator, is:~''I cannot remember all the con- 
" versation in detail that went on there, but 
" I remember that that was the purpose for 
"which Mr. Rolland brought Mr. Taillon." 
It was therefore the act of Mr. Cassidy, the 
known act of Mr. Cassidy, known by every- 
body, to bring this opinion before the arbi- 
trators as an opinion given on his behalf, by 
the two gentlemen who subscribed it upon 
that question of law ; and this at all events 
was perfectly well understood by Mr. Rol- 
land, who in consequence of it produced two 
other opinions on his own behalf, which are 
upon the record, opinions of the lawyers 
whom he consulted. So far as that first opin- 



ion is concerned, the only thing which can be 
called irregularity was the intervention of M. 
Tourville, one of the arbitrators. Everything 
was perfectly ^bove-board ; it was done for 
a rea^nable and proper purpose, and every- 
body, M. Rolland included, knew and ander- 
stood it 

Well, then, next comes the qnestioa whether 
that was an erroneous opinion in point of 
law 7 It has not been seriously argoed that 
it was, for it affirms nothing more than what 
their lordships have already said, and what 
seems to tliem to be quite clear upon the 
terms of the deed of partnership, that this 
gentleman was answerable for the property 
which came into his custody on behalf of the 
firm ; and being answerable for that, being 
paid rent for the place in which it was da- 
posited, being paid a commission for his care 
and administration of it, he was primd fade 
chargeable with the quantity of the goods 
which he admitted having received; and 
there being a large and important deficiency 
of no less than 10 per cent on the whole 
quantity, he had to explain that in some 
manner consistent with his duty as agent 
li it was not received, prinui/acic he was ac- 
countable for not having taken care that it 
was received. If it was received, he must 
explain how it was that this being in his 
custody, and under his administration, it has 
disappeared ; and it ought not to be charged 
as a loss to the partnership, except so fu* as 
after explanations upon proper evidence it 
may appear that he is not responsible for it 
upon the principle applicable to a fiduciary 
agent for his co-partners. The opinion went 
no farther than that It did *not prejudge the 
question on the evidence. It proceeded up- 
on a statement made by or for Mr. Cassidy 
upon the matters of fact, and upon those 
assumptions stated conclusions of law which 
in their lordt^hips' opinion were sound and 
correct 

Then what afterwards happened ? It may 
be said, and their lordships think it is true, 
that it would be prudent and discreet for ar- 
bitrators, when they desire to put themselves 
upon the best possible footing of informaUon 
as to matters of law, to ask all the parties to 
be present when they communicate with any 
gentleman whom they may see upon that 
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subject. Bat if they cannot be shown to 
bave acted with improper partiality, or for 
any other purpose than that of being cor- 
rectly informed abont the law, and avoiding 
mistakes of law, and if they cannot be shown 
to have been misled as to the law, it seems 
an extraordinary thing — their lordships 
would be inclined to think so even in the 
case of an ordinary arbitration, but certainly 
^rhen they were acting under this particular 

flaw as amiMes componteun — ^a most extra- 
ordinary thing, if they having judged rightly 
^ in law, having been rightly advised as to the 
law, and having taken all the steps which 
they did take for the sole purpose of getting 
correct information as to the law, that should 
be a ground for setting aside the award. 
What the evidence shows, in point of fact, 
is that Mr. Ward placed more confidence in 
another gentleman, Mr. Greenshields, who 
was supposed in the first instance to have 
expressed an opinion mpre or les^ at vari- 
ance with that of Mr. Lacoste. What could 
be more reasonable, if those two gentlemen 
vreie willing to meet and confer together, 
than that they should do so; and unless 
there was something else wrong, the arbitra- 
tors were not upon any conceivable principle 
wrong in seeking to bring those gentlemen 
together and learn what the result was. 
This was done, and, according to the evi- 
dencoi quite uncontradicted, when Mr. Green- 
shields met Mr. Lacoste, the apparent difier- 
ence of opinion disappeared, and they agreed 
in the substance of Mr. Lacoste's opinion. 
Then afterwards, the appellant being still 
dissatisfied, the arbitrators consulted two 
other gentlemen, M. Trenholme, as to whom 
not a word is said as to the manner in which 
his opinion was obtained, and M. Laflamme, 
and they also were found to agree. All those 
opinions agreed, they were all right, and 
their lordships agree with them. What is 
it then which remains? Why that Mr. Cas- 
sidy upon two of those occasions, when Mr. 
Greenshields and Mr. Lacoste met, and 
when M. Laflamme was consulted, was pre- 
sent, and the meetings took place at his 
office ; but Mr. Cassidy and the other wit- 
nesses say that not only did he not by word 
or otherwise interfere, but he desired to with- 
draw, and he was told it was not necessary ; 



and he said nothing, and did nothing which 
could practically influence anybody; although 
it would have been more discreet that they 
should hold no communication with any- 
body in bis presence when the other party 
was not also present Yet if it is clear that it 
was only a legitimate communication, per- 
fectly in good faith, bearing only upon the 
point of law, and resulting in nothing except 
correct information about the law— the law 
not seriously disputed even now before their 
lordships' Board — it would appear to their 
lordships to be wrong and unreasonable to 
set aside an award by arbitrators of this 
character on those grounds — a mere mistake 
or error of judgment in a matter not affecting 
the law of the case, not affecting the facts of 
the case, not aflecting the justice of the case, 
and under a reference to amiables compositeurs. 
Their lordships therefore do not think it 
necessary to go into the question whether 
with regard to those subsequent communi- 
cations there was sufficient knowledge of 
them on the part of Mr. BoUand to bind him 
upon the footing of acquiescence because he 
afterwards went on with the arbitration, or 
to justify the inference that these were 
among the irregularities referred to at the 
end of one of his memoranda, and which he 
there appeared willing to waive. Their lord- 
ships, until they had heard the other side, 
would rather assume the contrary ; because 
the burden of proving a case of waiver and 
acquiescence is upon the person who suggests 
it; and their lordships wish it to be dis- 
tinctly understood that they base no part of 
their judgment upon that ground. They are 
satisfied indeed that Mr. RoUand was well 
aware of the original opinion given by Mr. 
Lacoste, and the other gentleman, M. B^ique, 
that he knew it had been laid before the 
arbitrators, and had the fullest opportunity 
of producing the opinions on his own side 
which he did produce. To that extent they 
are satisfied, not that there was a case of 
acquiescence, but that there was knowledge, 
and that nobody was misled. It was not a 
consultation by the arbitrators which was at 
all irregular ; it was an opinion which Cas- 
sidy, as a party, brought before the arbitra- 
tors to the appellant's knowledge. The sub- 
sequent communications of the arbitrators 
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with the legal gentlemen may not have been 
known to him ; their loidships do not pro- 
ceed upon the supposition that they were, 
or that any objection founded upon them 
was waived; but their lordships are of 
opinion that there was nothing substantially 
wrong in those communications, though 
there may have been an error in judgment 
in holding them to any extent whatever in 
Mr. Cassidy's presence when the appellant 
was not present 

With regard to the opioions which have 
been given by the learned judges, their lord- 
ships think that perhaps it may be expedi- 
ent to make one or two observations. The 
opinion given at the time by Mr. Justice 
Cross, in which, as their lordships under- 
stand, all tiie members of the Court, except 
Mr. Justice Monk, then concurred, appears 
to their lordships to be altogether right, and 
to put the case substantially upon its proper 
grounda It is not quite a satisfactory thing 
that at a later stage other judgments should 
be written by those who at the time con- 
curred without delivering separate opinions, 
which may appear to suggest different 
grounds, especially when those opinions 
were not sent over with those upon the re- 
cord. The judgment of Mr. Justice Monk 
appears to their lordships to proceed upon 
erroneous views of the effect of the evidence, 
both as to the conduct and bonafidea of the 
arbitrators, and also as to the manner in 
which the first opinion of Mr. Lacoste was ob- 
tained ; and it appears to them that those 
errors deprive that judgment of the weight 
which otherwise might have been due to it 

On the whole case their lordships will 
have no difficulty in advising Her Majesty 
that the appeal ought to be dismissed, and 
the judgment appealed from affirmed with 
costs. 

Judgment affirmed. 



IS NEGLIOENCE CAUSING NERVOUS 
SHOCK ACTIONABLE? 
The most important of the judgments in 
the Privy Council in the July number of the 
Law Journal Reports is undoubtedly Tke Fic- 
torian Railway Commissioners v. Coultas and 
Wife, 57 Law J. Rep. P. C. 69. The fact 



that the report of so crucial a case occuidefi 
so small a space is due to the sparseness of 
authority on the point, its unfitness for ar- 
gument at length, the practice of the Privy 
Council to deliver only one judgment, and 
the admirable brevity with which Sir Rich- 
ard Couch states the considerations moving 
the Committee to advise Her Majesty to re- 
verse the judgment of the Victorian Supreme 
Court The decision at which the Committee 
arrived may be briefly stated to be that da- 
mages cannot be recovered for negligence, the 
consequence of which is solely injury to the 
nerves. The point turns partly on the law 
as to causes of action, and partly on the law 
as to measure of damages, and to separate 
the two or give each its due weight makes 
the difficulty of its decision. Nervous shock 
is, of course, a head of damage, given the 
cause of action. For example, if a steam 
engine were used so as to be a nuisance to 
the neighbours by noise, smoke, and vibra- 
tion, they could recover damages for injury 
to health. If a man were to advance towards 
a delicate woman, pointing a gun or bran- 
dishing a weapon, the damage to her nerves 
might be compensated for, as although she 
was not touched the act amounts to an as- 
sault If a man n^ligently lets off fireworks 
close to a woman's ear, and she rushes away 
and breaks a limb, he must pay damages; 
but if she stands her ground she cannot, ac- 
cording to the decision of the Privy Council, 
recover for the wear and tear to her nerves, 
even if she is made ill by it 

The former of these two last cases is 
governed by the celebrated case of Sneesby v. 
The Lancashire and Yorkshire Railway, 45 Law 
J. Rep. Q. B. 1, in which Lord Cairns delivered 
the iudgment of Lord Coleridge, Baron 
Bramwell, and Mr. Justice Brett with a con- 
ciseness which Sir Richard Couch happily 
imitates. Sneesby's beasts were being driven 
to market at nighi on their way from a 
railway station across one of the railway 
company's level crossings. A train of trucks 
was, through carelessness, let slip in shunting. 
The beasts took fright, and several of them 
rushed down the road, charged a fence, and 
ran violently on to the line, where they were 
found next morning dead. Lord Cairns says 
'* the result of the defendants' act was two- 
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fold— firstly, the cattle became separated 
from their drivers; and, secondly, became 
frightened and infuriated, and were thns 
driven to do that which nnder ordinary cir- 
camstanoes they would not have done ; what 
subsequently happened was a continuous 
act" Unless men are, in the eye of the law, 
of less account than beasts, this law would 
apply to anyone who lost his or her head 
near a railway through the negligence of the 
company's servants, ran on the line, and was 
injured by a passing train. If the present 
decision be right, and the beasts had only 
been frightened ahd not injured themselves 
physically, but had gone off condition, so 
that they did not find buyers, their owner 
could not recover. Probably he could recover 
if the beasts in their fright had gored one 
another, which shows at all events that the 
line of distinction is very fine. The facts of 
the case from Victoria, to which these 
principles had to be applied, were of a kind 
very likely to recur in these days of crowded 
life. The plaintiff and his wife were driving 
in a buggy from Melbourne to Hawthorne 
on an evening in May after nine o'clock. At 
a level crossing over the defendants' line 
they found the gates shut. The gatekeeper 
oi)ened them, saying, *^ All right," and crossed 
the line to open the gates on the other side. 
The buggy followed over the first lines and 
partly the second, when the gatekeeper sud- 
denly turned round with his lamp and 
shouted, *' For heaven's sake, go back, the 
train is coming." The plaintiff saw the train 
bearing down on the buggy and said, '' Open 
the gate quick." The gatekeeper tried to 
open the half of the gate in front, turned to 
the other half of the gate and opened it, the 
plaintiff moved round the end of the closed 
half and got across the line, but not through 
the gate, just as the train passed. It was no 
wonder that the lady who was sitting passive 
in the buggy, seeing the train come down 
and the gatekeeper fumbling at the gate, 
suffered a severe nervous shock. The jury 
gave damages, and the full Victorian Court, 
consisting of Mr. Justice Williams and two 
other judges, upheld the verdict There was 
no doubt of the negligence of the gatekeeper, 
and the company failed to make any point in 
regard to contributory negligence, probably 



for the good reason that the plaintiff did the 
best thing that could have been done under 
the circumstances, and if he had turned back 
he and his wife would have met with their 
death. There was no doubt of the injury to 
the plaintifi^s wife, and that the damages 
would not be too remote if she had been 
physically injured, and the sole point was 
whether physical injury was essential. 

Sir Richard Couch, after fairly and care- 
fully stating the facts, and pointing out that 
the injury was caused solely by the fright of 
the plaintiff's wife seeing the train approach- 
ing, and thinking they were going to be 
killed, says : '* Damages arising from mere 
sudden terror, unaccompanied by any actual 
physical injury, but occasioning a nervous or 
mental shock, cannot under such circum- 
stancesi their lordships think, be considered 
a consequence which, in the ordinary course 
of things, would flow from the negligence of 
the gatekeeper. If it were held that they 
can, it appears to their lordships that it 
would be extending the liability for negli- 
gence much beyond what the liability has 
hitherto been held to be.-' Sir Richard 
Couch fortifies this position by stating that 
no case had been cited of this kind. This 
reasoning, however, seems to go rather too 
far. The liability for negligence no doubt 
was framed in days when there were no rail- 
way trains, and the nerves of our ancestors 
were stouter than ours. " Is not the liability 
capable of development to meet modern 
requirements?" Sir Richard Couch says: 
*'No ; because the difficulty which now often 
exists in the case of allied physical injuries 
of determining whether they were caused by 
the negligent act would be greatly increased, 
and a wide field opened for imaginary 
claims." But the imaginary claim may be 
made to enhance the damages when there is 
physical injury, and it is hardly a good reason 
for denying a cause of accion, that resort to it 
may be abused. We cannot help thinking 
that the last word has not been said on the 
subject The law of Victoria is the law of 
England, but the decision of the Privy 
Council does not bind the English Courts, 
and it may be hoped that when the point 
comes before them they will take a little less 
material view of the injuries, which may 
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fairly be said to deserve oompensatioii if 
produced by the negligent act of a third 
person.—Xaw JoumaL 



INSOLVENT NOTICES, ETC. 
Qmhec Official (/(uette, Jvly 14. 
Judicial Abandonment*, 
Walter W. Beckett and Franois Chamberlin, traders, 
Sherbrooke, JulyS. 

T^le«phore Brassard, trader, St- Jean Chrysostdme, 
July 6. 
Fabien Bussidre, trader, parish of St. Andr^ Avollin, 

Dinidendt. 

BeJ.y. Dagal, St Rooh.— Ilrst and final dividend, 
payable July 27, D. Areand, Quebec, oarator. 

Be J. B. E. Venner.— Composition of 45o. in the $ 
accepted, R. Turner, Quebec, curator. 

BeJ.D. Westgate.Lachine— Second and final divi- 
dend, payablojuly 23, J. MoD. Hains,Montreal,curator. 
Quebec Official Oazette, July 21. 
Judicial Abandonment*. 

Andr^ Dupr^s, trader, St. Hyacintho, July 14. 
Ouratort Appointed. 

Be M^^ric Bouchard, trader, Les fibonlements.— 
H. A. Bedaid, Quebec, curator, July 18. 

Be J. B. Couture.-^. Desmarteau, Montreal, 
curator, July 17. 

Be Alex. Dandurand.— Kent A Turootte, Montreal, 
joint curator, July 17. 

Be Honnidas Laplante.— Q. H. Henshaw, Jr., St. 
Hyacinthe, curator, July 6. 

Be Joseph Quay, St. Paul's Boy.— H. A. Bedard, 
Quebec, curator, July 18. 

Be Francois Quesnel, Montreal.— Kent & Turootte, 
Montreal, joint curator, July 13. 
Dividend*. 

Be Beaudet A Chinic, Quebec.— Second dividend, 
5c., payable Aug. 11, K. W. MethotandD. Rattray, 
Montroali joint curator. 

Be n^ldne Nugent, Chicoutimi.— First dividend, 
payable Aug. 4, H. A. Bedard. Quebec, curator. 

Be Pierre Martin, Laprairie.— First and final divi- 
dend, payable Aug. 15, A. J. A. Roberge. Laprairie, 

curator, _, 

Separation as to Property. 

Mary Angelia Derrick vs. Charles Henry Sawyer, 
trader, parish of St. George de Clarenceville, July 12. 
Appointments. 

A. B. Longpr6, to be Prothonotary of the Superior 
Court for the district of Montreal. 

J. S. Honey, to be Clerk of the Superior Court, said 
district, sitting in revision. 

A. Cherrier, to be Clerk of the Circuit Court, said 
district. 

(Jaspard Arohambault. N.P., to be Clerk of the Cir- 
cuit Court for the County of Montcalm. 

Joseph E. Gagnon. N.P., to be Clerk of the Circuit 

Court for the County of Rimouski, at St J6rdme de 

Matane. _ , «„ 

Quebec Official Gazette, July 28. 

Judicial AbandonmerUs, 

Lewis G.Brown, Magog, doing business under the 

name of " The Magog Hosiery Company," July 21. 



Archibald Goosineau, Montreal, Jnly 23L 
Curators Appointed, 

Be Walter W. Beckett et al.—A, McKay, Montreal, 
and J. J- Griffith, Sherbrooke, joint curator, July 23. 

Be Tdlespbore Brassard, St Jean Ghrytoatdme, 
Bilodeau A Renaud, Montreal, joint curator, July 19. 

Be Fabien Bussidre, St Andr^ Avellin.— Kent k 
Turootte, Montreal, joint curator, July 18. 

Be Andr^ Dupr6s.— J. 0. Dion, St Hyacinthe, oun- 
tor,Ju]y25. 

Be Frank Stafford k Co., wholesale dealers in boots 
and shoes, Montreal.— A. F. Riddell, Montreal, cura- 
tor, July 24. 

Be J. Bte. Pontbriand A Co.— C. Desmarteau, Mont- 
real, curator, Jnly 21 

Dividends. 

Be A. T. Constaotin k Co.— Fifth and final dividend, 
payable August 6, H. A. Bedard, Quebec, curator. 

Be Olivier W. Cdt^.— First dividend, payable August 
14, C Millierand J. J. Griffith,Sherbrooke, jointourator. 

Be Widow Octave Fug^re.- First and final dividend, 
payable August 11, C. Desmarteau, Montreal, eniator. 

Be vacant succession of late Cyrille Ghaodler.— 
Dividend of 10c, payable July 11. Moses Corey. Stan- 
bridge East, curator. 

iZe Flavien Genest— Dividend, payable August 20, 
Kent k Turootte, Montreal, joint curator. 
/Separation (M to property. 

Maria Alida Duval vs. Emile J. Gauthier, dark, 
Montroal, July 23. 

Georgine Gaudette vi. Naroisse Danserean, grocer, 
St Henri, July 26. 



OENEBAL NOTES. 
An Appkal Wartrd.— Two oases ooourred last 
week illustrating again the urgent necessity of power 
being given to review the decisions in oriminal maX- 
ters. The case of Alice Woodhall, to which attention 
has been directed in these columns upon other points, 
is one of very great hardship. The prisoner was eom* 
mitted by Sir James Ingham at the Bow Street 
Police Court under the provisions of the Extradition 
Act, for forgeries alleged to have been committed in 
Now York as far back as 1882, and extradited to New 
York. The evidence was but the barest, and eonakied 
of mero opinion as to the handwriting, and the eom- 
mitment was made in the face of a cable measage 
stating that the deposition of the witness who at- 
tested the signatures had then already been posted, 
and would arrive in two or three days. This deposition 
was afterward read in the Court of Appeal, and 
showed the absolute innocence of the prisoner, yet 
neither the Court of Appeal nor the Divisional CoutI 
had power to review the decision of the magistrate. 
Upon being brought before the magistrate at New 
York she was at once discharged* Another ease is 
that of Albert Travis, who was oonvioted of mur- 
der, and whose sentence was, owing to the exertions of 
his solicitors, commuted to penal servitude for life. 
After the lapse of two years the Home Seoretaiy was 
induced, after great pressure, to take the matter up, 
and at his instance the circumstances wore reviewed 
by Lord Esher, with the result that the prisoner was 
immediately released.— £010 Times (£<m«fen). 
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The Bobject of contempt of court is likely 
to obtain some prominence by an extra- 
ordinary decision pronounced on the 31st 
Jaly, by Chief Justice Austin (formerly an 
advocate practising in Montreal) while sit- 
ting in the General Court of the Bahama 
Islands. It appears that on the 27th July, 
a prisoner named Thomas Taylor, after 
sentence was pronounced upon him for some 
offence, committed a serious assault upon 
the Chief Justice. Four days later, the 
Cliief Justice pronounced the following sen- 
tence upon the prisoner for the contempt so 
committed : — 

" In re Reg. vs, Thomas Taylor, for Contempt 
of Court 

"The Writ of Habeas Corpus addressed to 
the Keeper of the Nassau prison commanding 
him to produce before this Court or the Chief 
Justice or Judge of this Court the body of 
Thomas Taylor* a prisoner in said Nassau 
prison, and in obedience to said Writ the said 
Keeper of said prison having produced the 
body of the said Thomas Taylor. 

''And the said Thomas Taylor standing 
now before me in Court. 

*" The Court by the mouth of the said Chief 
Justice makes and pronounces the following 
Judgment and Order. 

" That you the said Thomas Taylor being 
then a prisoner under sentence in and before 
the said Court on the Twenty-seventh day of 
July instant, presiding in said Court the said 
Cliief Justice, of the said General Court of the 
Bahama Islands (to wit Her Majesty the 
Queen's superior Court of Justice in and for 
oar said Bahama Islands,) while sitting on 
the Bench holding said Court, in open Court 
did make a murderous assault by attacking 
the said Chief Justice on the Bench and did 
beat and strike the said Chief Justice on his 
body with a weapon drawing blood, and did 
then and there strike other blows aimed at 
the head and body of the said Chief Justice, 
the same being and each of said acts and 



blows and strikings upon the said Chief 
Justice or aimed at him, being Contempts and 
a Contempt of Court to wit, of the said 
General Court of the Bahama Islands and 
against Her Majesty the Queen's General 
Court of the said Bahama Islands, Her 
Majesty's Superior Court of Justice in our 
said Bahama Islands ; 

** It is hereby ordered and adjudged that 
for said contempts the said Thomas Taylor 
be whipped and do receive on his back within 
the precincts of the prison walls of said 
Nassau prison, in the Citf of Nassau on the 
Thirty-first day of July instant, between the 
hours of four and five o'clock in the after- 
noon, thirty lashes. 

" And it is hereby further ordered and ad- 
judged that the said Thomas Taylor be held 
and kept in penal servitude hereafter for and 
during the term of his natural life." 



In 3 L.C. Law Journal, 26, will be found 
the report of a case where the judge increased 
the sentence of prisoners who attacked the 
gaolers in open court after sentence had been 
pronounced. This was supported by a refer- 
ence to a case in Dyer's Reports, a.d. 1681, 
where the right hand of a prisoner who 
threw a brick-bat at the judge who bad 
sentenced him, was ordered to be amputated. 
Another case of increase of sentence for con- 
tempt, which occurred in New Jersey, is 
noticed in 5 Leg. News, 241. Notwithstand- 
ing these precedents, the exercise of such 
powers by the judge aggrieved, without the 
safeguard of a jury, must be regarded with 
grave apprehension. 



The great battle which has been fought in 
the courts over the case of The Bemina; 
MiUs V. Amutrong, 10 Leg, News, 68, 173, has 
been terminated by the decision of the House 
of Lords reported in the present issue. The 
doctrine laid down in Thorogood v. Bryan, by 
which a passenger was indentified with the 
owner of a public conveyance selected by 
him, to the extent of enabling another person 
guilty of negligence to defend himself against 
an action by such passenger by the allegation 
of contributory negligence on the part of the 
driver of the conveyance, has now been 
finally overruled. The decision of the House 



260 



THB LEGAL NEWS. 



of Lords agrees with the conclusion arrived 
at by the Supreme Court of the United 
States in Little v. Hackett, 9 Leg. News, 106. 



CIRCUIT COURT. 
Hull, (county of Ottawa) March 27, 1888. 
Be/ore Wurthlb, J. 
Roy, petitioner, and Bhlcoubt et aL, re- 
spondents. 
Frocedure^Insolvcnt Act of 1875, & 39— r/n- 

discharged insolvent — Security for coits. 
Hbld : — Tluit an undischarged insolvent under 
the Insolvent Act of 1875, cannot proceed 
in a suit until he Ivas given security for 
costs, when it has f>een asked for ; but that 
the court will not fix a delay within which 
sureties must be furnished under pain of 
non-suit. 
Phr Curiam. — Some time ago one Marston 
obtained a judgment against his tenant 
Roy, and the latter has now disavowed his 
attorney, Mr. Belcourt. The petitioner in 
disavowal is an undischarged insolvent, 
under the Insolvent Act of 1875; and the 
respondent, Belcourt, has moved that he be 
therefore held to give security for costs. At 
the argument the respondent contended that 
a delay should be fixed within which the 
security should be given under pain of non- 
suit 

The application is made under section 39 
of the Insolvent Act, which provides that an 
undischarged insolvent, wlio institutes any 
proceeding, shall give to the opposite party 
**such security for costs as shall be ordered 
** by the court, . . . before such party shall 
" be bound to appear or plead." Different 
in that respect to article 129 of the Code of 
Civil Procedure, respecting the security for 
costs to be given by non-residents, the law 
requiring undischarged insolvents to give 
security for costs does not order a delay to 
be fixed, nor provide for a judgment of non- 
suit in case of default to give the security; 
it simply orders a stay of proceedings until 
the security be given. 

I am not authorized to fix a delay and 
grant a non-suit in case of default I order 
security to be given to the extent of $50.00, 
but without fixing any time to do so ; and 
this judgment will stay the proceedings until 



such security is furnished. Should the 
petitioner fail to give security, tbe respjo- 
dent, after tbe liaise of three yean witboat 
any proceeding being bad, will be entitl^'i 
to obtain a judgment of peremptioiL (o 
Carr^ ^ Chauvean, Q. 1421.) 

Motion granted and security to tbe eiteat 
of $50.00 ordered to be given. 

A. X Talhoi, for petitioner. 

A. McConneU, for respondent BdcanU 



CIRCUIT COURT. 

Hull, (county of Ottawa), Blardi 27, IS!si 
Before Wubthl% J. 
Gbshnshiblus et aL y. Ddhamil. 
Goods wppli^ to minor — Necetsoai^i-'Bur'lfri 

of proof. 
Hkld: — That a merchant vho sdU dotha k 
a minor without an order from hit faO.^, 
can only recover the price from thejaihrr 
when the minor himself had a right to c^jmr 
pel his father to provide him therewith ; s^i 
that it devolves vpon the merchant to «ao~ 
that the dathes supplied were necessary, ani 
that the minor toot unable to providf hx^- 
self therewith^ 
Per Curiam. Tbe plaintiflb seek to re- 
cover $18.00 from the de^Midant for the 
price of a coat and vest sold by them to hL^ 
minor son. 

The parties admit that the clothes wene 
sold and delivered without the defendant V 
order or knowledge, and that the mm< r, 
although he was living with his father, h^i 
a situation under the government and was 
in the receipt of a salary of $40a00 a yesr. 
The case has been submitted without further 
proof. 

The action is founded on article 165 of die 
Civil CodOf which obh'ges parents to main- 
tain their children, and on article l(^- 
which obliges a person whose bosiness ha 
been attended to by another to re-imbius^ 
the latter for all useful expenses. Aobrv 
& Ran say, in section 547 ; * Les tiers qui 
" out pourvu, quoique sans mandatdu ^^-^ 
** mais sans intention de lib^alite, iL Yeao^ 
*^ tien et iL F^ducation d'enfants minears, oat, 
'* centre ce dernier, une action negotior^^ 
'*ge8torur% pour se faire rembouiser fe* 
" d^penses utiles qu'ils ont futes." And the 
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obligation to maintain includes clothing; 
KoUand de YillargaeB, under the word 
Ab'mentB, says, at Na 41 : ** L'obligation des 
** aliments comprend tont oe qui est n^ces-. 
** sure & la vie, c'est-^dire la nonrritnre, le 
** vStementy le logement" 

There is therefore a clear right of action 
OQ the part of a merchant, who provides a 
minor with necessary clothing, against the 
minor's father who has profited by the 
transaction, for the price of the clothing 
supplied. 

But the action only lies if the expenditure, 
for which the merchant has provided, was 
one which the father was bound to make, 
and was therefore a useful expense. Lau- 
rent, in volume 20, at No. 829, on this point 
says : '* Si le g^rant fait ce que le mattre lui- 
'* m^me aurait fait, il a droit k dtre compld- 
^'tement indemni84*>>- On pent dire qu'il 
" enrichit le maitre, par cela seul qu'il fait 
" ce que le mattre aurait fait s'il avait ^t^ 
" 9ur les lieux, car le mattre aurait dd faire 
'' la d^pense que le g^rant a faite; il a done 
" ^pargn^ oette d^ense, en ce sens il s'enri- 
" chit" Pothier, in his Treatise du Quasi- 
Contrat Negotiorum gesUmam^ Na 220, ex- 
plains the nature of the obligation thus : 

'* Pour que celui pour qui on a fait 

*' une affaire, oontracte Tobligation de rem- 
" bonrser des frais de sa gestion celui qui Fa 

"faite, il font que ce fCit une affaire 

" indispensable^ qu'il n'eut pas manqud de 

" faire lui-mSme ; autrement il ne con- 

*" tractera aucune obligation envers celui qui 
** Ta faite, lequel n'aura aucune action centre 
** lai." 

In the present case, was the expense one 
which the defendant was bound to bear 7 
Article 169 of the Civil Ck)de lays down the 
rule that " maintenance is only granted in 
" proportion to the wants of the party claim- 
"ing it"; And Aubry & Ran, in section 
553, amplify this text thus : " Les aliments 
^ ne sent dus qu'aux personnes qui se trou- 
** vent dans le besoin, c'est-H-dire It celles 
^ qui ne peuvent pourvoir ft leur subsistance, 
" ni au moyen de leur revenu, ni k Taide de 
^ leur travail." Laurent, in volume 3, at 
Nos. 69 & 71 says : '' Celui qui r^lame les 

'' aliments doit se trouver dans Tim- 

** possibility de pourvoir lui-m^e ft sa sub- 



"sistance, en tout ou en partie Le 

'' travail est aussi un capital. H est certain 
" que celui qui pent se procurer les choses 
" D^cessaires ft la vie en travaillant n'est pas 
" dans le besoin." 

It has not been shown that the clothes 
sold to the defendant's son were necessary, 
but^ supposing that they were, it is admitted 
that the young man was in the receipt of a 
salary fully sufficient to enable him to pro- 
vide for his wants ; and he could not there- 
fore claim to be provided with the clothes in 
question by his father. The expense is not 
one which the defendant is bound to bear, 
and the outlay made by the plaintifiGi, not 
being beneficial to the defendant, cannot, 
consequently be recovered by them from 
him. They may have an action against the 
minor, who bought and received the clothes, 
but under the circumstances of the case they 
have none against the defendant 

In actions of this kind the plaintiff is 
bound to prove that the clothing supplied 
W8S necessary, and that the position of the 
minor entitled him to claim a maintenance. 
Laurent, in Volume 3, at Na 72, says : 
" Cest au demandeur ft prouver qu'il est 

" dans le besoin Cest au demandeur 

"ft faire connattre I'^tat de sa fortune." 
And Aubry & Rau, in section 553, lay down 
the same principle : " Cest, en principe, ft 
** celui qui forme Paction alimentaire ft ^ta- 
" blir I'existence dn fait qui sort de fonde- 
" ment ft sa demande." In this case the 
plaintiffs have not made any such proof; on 
the contrary, it is admitted that the minor 
had sufficient means of his own, produced 
by his labour in the service of the govern- 
ment 

Action dismissed, with costs. 

Afihxir McConneU, for plaintiffs. 

RocJum d: Champagne, for defendants. 



HOUSE OF LORDa 

February 28, 188a 
Mills v. Armstrong; Thb Bernina.* 
Negligence — Imputable — Passenger on Bkip. 
An ordinary passenger by a ship or public con- 
veyance is not affected either in a question 
with contributory ivrong-doers or uritk in' 

"^ L. T. Rep. (N.S.) 423. See 10 Leg. News, 08, 173. 
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nocent third partieSf by the negligence of 
the moiter and crew by whom the ship is 
navigated, or of tlu driver, wUess he actually 
assumes control over their actions and 
therefjy occasions mischief. And, therefore, 
in Uic case of a collision between two ships 
causing loss of life where both ships were in 
fault : Held, tJuU the personal representatives 
of a passenger or seaman not on duty wlio 
was killed could recover damages against 
the ouniers of Oie other ship in an action 
under Lord CampbelVs AcL 
This was an appeal from a judgment of the 
Court of Appeal (Lord Esher, M.R., Lindley 
and Lopes, L. JJ.) reported in 50 L. T. Rep. 
(N.8.) 268, and 12 Prob. Div. 58, who had re- 
versed a judgment of Butt, X, reported in 54 
L. T. Rep. (N.S.) 449, and 11 Prob. Div. 31, 
upon a special case. 

The action was brought under Lord Camp- 
bell's Act (9 & 10 Vict, chap. 93) against the 
owner of the ship Beminn by the personal 
representatives of two persons who were on 
board the Bushire, a British ship, and were 
killed in consequence of a collision with the 
Bemina, which was also a British ship. The 
collision was the fault of both ship«, but the 
deceased persons had nothing to do with the 
negligence which caused the accident. 

The facts, which were not disputed, are 
fully set out in the reports in the courts be- 
low. 

Butt, J., held that he was bound by the 
decision in tlio case of Thorogood v. Bryan, 8 
C. B. 115, and gave judgment for the de- 
fendants, but his decision was reversed as 
above mentioned. 

The owners of the Bemina appealed to the 
House of Lords. 

Lord Herschbll. My Lords : This appeal 
arises upon a special case stated in actions 
in which the respondents are plaintiffs. 
They are both actions brought under Lord 
Campbell's Act to recover damages against 
the appellants for the loss sustained owing 
to the deaths of the i^ersons of whom the 
respondents are the personal representatives ; 
and it is alleged that they lost their lives 
through the negligence of the appellants. 
The appellants are the owners of the steam- 
ship Bemina, between which vessel and the 
steamship Bushire a collision took plaice, 



which led to the loss of fifteen persois, 7ho 
were on board the latter vessel. It is ad- 
mitted that the collision was caused bj m 
fault or default of the master and crew i 
both vessels. J. H. Armstrong, whc«e ad- 
ministratrix one of the respondents is, vs& 2 
member of the crew of the Bmktre, bat hii 
nothing to do with its careless mivijaiitii 
M. A. Toeg, of whom the other responiieiii b 
administratrix, was a passenger on board the 
Bushire. The question arises, whether dd ir? 
these circumstances the appellants are hik- 
The appellants having, as tliey admit, be€2 
guilty of negligence from which the ra^Diil- 
ents have snfiered loss, a prima fack C2s^ (i 
liability is made out against them. Hoq ^ 
they defend themselves ? They do no: al- 
lege that those whom the respondenta n- 
present were personally guilty of n^li^'en:* 
wliich contributed to ihe accident >' i 
again do they allege that there vas o s- 
tributory negligence on the part of any tiiirl 
person standing in such a I^al reki:*^ 
toward the deceased men as to cause tl*r 
acts of that third person, on principles wrli 
settled in our law, to be regarded as their 
acts aa,e.g,, the relation of master and sci- 
'vant or employer and agent acting w;il.::i 
the scope of his authority. But they rev 
their defense solely upon the ground uat 
those who were navigating the vessel in whi.l 
the deceased men were being carrieii wer? 
guilty of negligence, without which t)» 
disaster would not have occurred. In sai- 
port of the proposition that this establls' ta 
a defense, they rely upon the case of J^^n- 
good V. Bryan, 8 C. B. 115, which undxbt 
edly does support their contention. Tit 
case was decided as long ago as l^'\ f^^ 
has been followed in some other caws; h'^' 
though it was early subjected to advert 
criticism, it has never oome for reversi^^n J^ 
fore a court of appeal until the present -x- 
casion. The action was brought under UtJ 
Campbell's Act against the owner of a:^ 
omnibus by which the deceased man ^> 
run over and killed. The omnibus in wL: 1 
he had been carried had set himdowain 
the middle of the road instead of drawuii' 
up to the curb, and before he could get (C 
of the way he was run over by the defer; i- 
ant's omnibus, which was comix^ along ^ 
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too rapid a pace to be able to pull up. The 
learned judge directed the jury that " if they 
were of opinion that want of care on the part 
of Barber's omnibos in not drawing up to 
the cnrb to put the deceased down, or any 
want of care on the part of the deceased him- 
self, had been conducive to the injury, in 
either of those cases, notwithstanding the 
defendant^ by her servant, had been guilty 
of negligence, their verdict must be for the 
defendant" The jury gave a verdict for the 
defendant, and the question wad then raised, 
on a rule for a new trial on the ground of 
misdirection, whether the ruling of the 
learned judge was right The court held 
that it was. It is necessary to examine 
carefully the reasoning by which this con- 
clusion was arrived at. Coltman, J., said : 
"It appears to me, that having trusted the 
party by selecting the particular conveyance, 
the plaintiff has so far identified himself 
with the owner and his servants, that if any 
injury results from their negli^^ence he must 
be considered a party to it In other words, 
the passenger is so far identified with the 
carriage in which he is travelling, that want 
of care of the driver will be a defense of the 
driver of the carriage which directly caused 
the accident" Maule and Vaughan Wil- 
Hamsy JJ., also dwelt upon this view of the 
identification of the passenger with the 
driver of the vehicle in which he is being 
carried. The former thus expressed him- 
self: " I incline to think that for this purpose 
the deceased must be considered as identi- 
fied with the driver of the omnibus in which 
he voluntarily becomes a passenger, and 
Uiat the negligence of the driver was the 
negligence of the deceased." Vaughan Wil- 
liams, J., said : " 1 think the passenger must 
for this purpose be considered as identified 
with the person having the management of 
the omnibus he was conveyed by." With 
the utmost re8i)ect for these eminent judges, 
I must say that I am unable to comprehend 
this doctrine of identification upon which 
they lay so much stress. In what sense is the 
passenger by a public stage coach, because he 
avails himself of the acconmiodation afibrded 
by it, identified with the driver ? The learned 
judges manifestly do not mean to suggest 
(though some of the language used would 



seem to bear that construction) that the pas- 
senger is BO far identified with the driver 
that the negligence of the latter would ren- 
der the former liable to third persons injured 
by it I presume that they did not even 
mean that the identification is so complete 
as to prevent the passenger from recovering 
against the driver's master, though if 
•* negligence of the owner's servants is to be 
considered negligence of the passenger," or if 
he " must be considered a party " to their 
negligence, it is not easy to see why it 
should not be a bar to such an action. In 
short, as far as I can see, the identification 
appears to be effective only to the extent of 
enabling another person whose servants have 
been guilty of negligence to defend himself 
by the allegation of contributory negligence 
on the part of the person injured. But the 
very question that had to be determined was 
whether the contributory negligence of the 
driver of the vehicle was a defense as against 
the passenger when suing another wrong- 
doer. To say that it is a defence because the 
passenger is identified with the driver, ap- 
pears to me to beg the question, when it is 
not suggested that this identification results 
from any recognized principles of law, or 
has any other effect than to furnish that de- 
fense, the validity of which was the very 
point in issue. Two i)erson8 may no 
doubt be so bound together by the legal 
relation in which they stand to each other, 
that the acta of one may be regarded by the 
law as the acts of the other. But the rela- 
tion between a passenger in a public vehicle 
and the driver of it certainly is not such as 
to fall within any of the recognized categories 
in which the act of one man is treated in 
law as the act of another. I pass now to the 
other reasons given for the judgment in 
Thorogood v. Bryan. Maule, J., says : '* On 
the part of the plaintiff it is suggested that a 
passenger in a public conveyance has no 
control over the driver. But I think that 
cannot with propriety be said. He enters 
Into a contract with the owner, whom by his 
servant, the driver, he employs to drive 
him. If he is dissatisfied with the mode of 
conveyance he is not obliged to avail him- 
self of it But as regards the present plaintiff 
he is not altogether without fault ; he chose 



264 



THE LBaAL NEWS. 



his own oonyeyanoe, and most take the con* 
seqaenoes of any default on the part of the 
driver whom he thought fit to tmst** I con- 
fess I cannot concur in this reasoning. I do 
not think it well founded, either in law or in 
facL What kind of control has the pas- 
senger over the driver which would make it 
reasonable to hold the former affected by the 
n^ligence of the latter ? And is it any more 
reasonable to hold him so affected because 
he chose the mode of conveyance, that is to 
say, drove in an omnibus rather than walked, 
or took the first omnibus that passed him 
instead of waiting for another ? And when 
it is attempted to apply this reasoning to 
passengers travelling in steamships or on 
railways, the unreascMiableness of such a 
doctrine is even more glaring. The only 
other reason given is contained in the judg- 
ment of Cress well, J., in these words : *' If the 
driver of the omnibus the deceased was in 
had by his negligence or want of due care 
and skill contributed to an injury from a 
collision, his master clearly could maintain 
no action. And I must confess I see no 
reason why a passenger who employs the 
driver to convey him stands in any better 
position." Surely, with deference, the reason 
for the difference lies on the very surfaca 
If the master in such a case could maintain 
no action, it is because there existed be- 
tween him and the driver the relation of 
master and servant. It is clear that if his 
driver's negligence alone had 'caused the 
collision he would have been liable to an 
action for the injury resulting from it to 
third parties. The learned judge would, I 
imagine, in that case have seen a reason why 
a passenger in the omnibus stood in a better 
position than the master of the driver. I 
have now dealt with all the reasons on which 
the judgment in Tlwrogood v. Bryan was 
founded, and I entirely agree with the 
learned judges in the court below in think- 
ing them inconclusive and unsatisfactory. I 
will not detain your lordships further on 
this part of the case, beyond saying that I 
concur with the judgments of the learned 
judges in the court below, and especially 
with the very exhaustive judgment of Lord 
^her, M.R. It was suggested in the course 
of the argument that Thorogood y. Bryan 



might be supported on the ground that the 
allegation that the negligence which caused 
the injury was the defendant's was not 
proved, inasmuch as it was the defendant's 
negligence in conjunction with that of the 
driver of the other omnibus. It may be, 
that as a pleading point, this would have 
been good. It is not necessary to express an 
opinion whether it would or not I do not 
think it would have been a defense on the 
merits if the facts had been properly averred. 
If by a collision between two vehicles a per- 
son unconnected with either vehicle were in- 
jured, the owner of neither vehicle, when 
sued, could maintain as a defense, ** I am 
not guilty, because but for the negligence 
of another person the accident would not 
have happened." And I do not see how 
this defense is any more available as against 
a person being carried in one of the vehicles, 
unless the reasoning in Thorogood v. Bryan 
be well founded. I have said that the de- 
cision in Thorogood v. Bryan has not been 
unquestioned. I do not think it necessary 
to enter upon a minute consideration of the 
subsequent cases, after the careful and ac- 
curate examination to which they have been 
subjected by the Master of the Bolls. The 
rdkultmay be summarized thus : The leamed 
editora of Smith's Leading Cases, Willes and 
Keating, JJ., strongly questioned the pro- 
priety of the decision in the notes to Askfn/ v. 
White, I 8m. Lead. Cas. Parke, ia., whose 
dictum in Bridge v. Grand Junction By, Cb., 
3 M. & W. 244, Williams, J., followed in direct- 
ing the jury in Thorogood y. Bryan, appears 
to have doubted the soundness of the jndg^ 
ment in that case. Dr. Lushington, in T%€ 
Milan (Lush. 388), expressed strong disap- 
proval of it; and though in Armstrong v. 
Lancashire <fc Yorkshire R. Co., 33 L. T. Rep. 
(N.S.) 228; L. R, 10 Exch. 47, it was fol- 
lowed, and Bramwell and Pollock, BR, to 
say the least, did not indicate dissatisfaction 
with it, I understand that my noble and 
learned friend. Lord Bramwell, afler hear- 
ing this case argued, and maturely con- 
sidering it, agrees with the judgment of 
the court below. In Scotland, the decision 
in Thorogood v. Bryan was pronounced un- 
satisfactory in Adams v. Glasgow <fc Soulh- 
Western By, Co., 3 C^ Sess. Cas. (4th series) 
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!n5. In America it has been followed in the 
courts of some states, but it has often been 
departed from, and upon the whole the view 
taken has been decidedly adverse to it. The 
latest case that I am aware of in that country 
is lAUU V. Hackel, 9 Davis (Sup. Ct. U. S.), 
366. That was a decision of the Supreme 
Court of the United States, whose decisions, 
on account of its high character for learning 
and ability, are always to be regarded with 
respect Field, J.» in delivering judgment, 
examined all the English and American 
cases, and the conclusion adopted was the 
same as that at which your lordships have 
arrived. I have only this observation to 
add : The case of Waite v. NorthrEantem Ry, 
Co^, K B. & £. 710, was much relied on in 
the argument for the appellants, but the very 
learned counsel who argued that case for the 
defendants, and all the judges who took part 
in the decision were of opinion that it was 
clearly distinguishable from Thorogood v. 
Bryan, and did not involve a review of that 
case. I think they were right As regards 
the other questions argued before your lord- 
ships, I have only to say that I think they 
were properly dealt with by the court below. 
I am requested by my noble and learned 
friend, Lord Bramwell, who was unable to 
remain to read the opinion which he had 
prepared, to state that he concurs in the 
motion which I am about to make. I move 
your lordships that the judgment of the Ck)urt 
of Appeal be affirmed, and the appeal dis- 
missed, with costs. 

LoBD Watbok. My Lords : The appellants 
conceded in argument that unless it can be 
shown that Thorogood v. Bryan, 8 C. B. 115, 
is a valid precedent, they cannot succeed in 
this appeal. Although nearly forty years 
have elapsed since the case was decided, I 
think the rule which it established must still 
be dealt with upon its own merits. The de- 
cision has not met with general acceptance, 
and it cannot be represented as an authority 
upon which a course of practice has followed, 
or upon which persons guilty, or intending to 
be guilty, of contributory negligence are en- 
titled to rely. When the combined negli- 
gence of two or more individuals, who are 
not acting in concert, results in personal in- 
jury to one of them, he cannot recover com- 



pensation from the others for the obvious 
reason that but for his own neglect he would 
have sustained no harm. Upon the same 
principle, individuals who are injured with- 
out being personally negligent are neverth^ 
less disabled from recovering damages if at 
the time they stood in such a relation to any 
one of the actual wrcng-doers as to imply 
their responsibility for his act or default 
That constructive fault, which implies the 
liability of those to whom it is imputable to 
make reparation to an innocent sufferer, 
must also have the effect of barring all 
claims at their instance against others who 
are in pari ddicto, \a a proposition at once in- 
telligible and reasonable. If they are within 
the incidence of the maxim, qui facU per 
aliwnfacUper se, there can be no reason why it 
should apply in questions between them and 
the outside public, and not in questions 
between them and their fellow wrong- 
doers. But the facts which were before 
the court in Thorogood v. Bryan do not 
appear to me to bring the casa within 
that principle. My noble and learned 
friend, Lord Bramwellf who is so conversant 
with the intricacies of English pleading, sug- 
gested in the course of the alignment a 
technical ground upon which the decision 
in Thorogood v. Bryan might be justified. In 
that view the case would not be an authority 
for the appellants, who accordingly sup- 
ported the reason assigned for the judgment, 
which was simply this, that the deceased 
passenger, by taking the seat on the omnibus, 
became so far identified with its driver that 
the negligence of its driver was imputable 
to him in any question with the driver or 
owner of the other omnibus which ran over 
him and was the immediate cause of his 
death. Coltman and Cresswell, JJ., express 
themselves in terms, which if literally under- 
stood, would lead to the conclusion that he 
would also have been responsible for damage 
solely attributable to the fault of the driver. 
Coltman, J., said : '* Having trusted the party 
by selecting the particular conveyance the 
plaintiff has so far identified himself with 
the owner and her servants, that if any in- 
jury results from their negligence he must 
considered a party to it" Manle, J., was 
careful to limit his observations to the case 
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before him. ''I incline to think,** said the 
learned judge, " that for this purpose (i.e., re- 
covering damages from the defendant) the 
deceased must be considered as identified 
with the owner of the omnibus in which he 
voluntarily became a passen^r, and that 
the negligence of tbe driver was the negli- 
gence of the deceased." I do not think the 
very eminent judges who decided Thorogood 
V. Bryan intended to affirm that the de- 
ceased, by taking his seat in the omnibus, 
incurred the same responsibiUty for the neg- 
ligent acts of the driver as if the latter had 
been his servant If they did mean to do so 
their conclusion might be perfectly logical, 
but their premises would be directly at 
variance with the principles laid down in 
Qmrman v. BwneU, 6 M. & W. 489, which I 
have always regarded, and still regard, as a 
sound and authoritative precedent If they 
did not, then they have affirmed that a pas- 
senger, travelling by a public conveyance, 
may be so unconnected with the driver as to 
be exempt from liability for his negligence, 
and yet be so identified with him as to lose 
all right of action agaiast wrong-doers whose 
negligence, in combination with that of the 
driver, has occasioned personal injury 'to 
himself. This is a proposition which it is 
very difficult to understand. It must be a 
singular kind of relationship, and created by 
very exceptional circumstances, which re- 
sults in the superior being afiected by his in- 
ferior's negligence, in a question with wrong- 
doers, and not in a question with persons 
who are themselves free from blame. It 
humbly appears to me that the identification 
upon which the decision in Thorogood v. 
Bryan is based has no foundation in fact I 
am of opinion that there is no relation con- 
stituted between the driver of an omnibus 
and its ordinary passengers which can justify 
the inference that they are identified to any 
extent whatever with his negligence. He is 
the servant of the owner, not their servant ; 
he does not look to them for orders, and they 
have no right to interfere with his conduct 
of the vehicle, except, perhaps, the right of 
remonstrance when he is doing, or threatens 
to do, something that is wrong and incon- 
sistent with their safety. Practically they 
have no greater measure of control over his 



actions than the passenger in a nulway train 
has over the conduct of the engine-driver. 
I am therefore unable to assent to the princi- 
ple upon which the case of Thorogood v. Bryan 
rests. In my opinion an ordinary passenger 
by an omnibus, or by a ship, is not affected, 
either in a question with contributory wrong- 
doers or with innocent third parties, by the 
negligence in the one case of the driver and 
in the other of the master and crew by whom 
the ship is navigated, unless he actually as- 
sumes control over their actions, and thereby 
occasions mischief. In that cas3 he must, 
of course, be responsible for the consequences 
of his interference. Counsel for the appel- 
lants endeavored to support Thorogood y. 
Bryan upon a totally different principle from 
that assigned by the learned judges who de- 
cided the caae. They argued alternately 
that the maxim respondeat siq>erior does not 
apply, and that passengers are affected by 
the wrongful acts of the driver, not because 
he is in any sense their servant, or subject 
to their control, but by reason of their being 
for the time under his dominion. Wake v. 
NorthrEa^em Ry. Co., E. B. &• K 719, was 
the authority relied on in support of this 
branch of the aigument But there is no 
analogy between the position of an infant 
incapable of taking care of itself and that of 
a passenger sui jurU ; and the theory that an 
adult passenger places himself under the 
guardianship of the driver, so as to be 
affected by his negligence, appears to me to 
be absolutely without foundation, either in 
fact or law. I therefore concur in tbe judg- 
ment which has been moved. 

Lord Maonaghten. My Lords: Iccmcur 
in the moti6n which has been propooed and 
in the reasons upon which it has been 
founded. 

Order appealed from affirmed, and appeal 
dismissed with costs. 



GENERAL NOTES. 



The Measuki or Damaob.— Coansel : '* Whst do 
you consider the vnlae of the boots you loet ? " Oom- 
plainant : ** Let me see— they cost me new lixteen and 
six. and IVe had them soled and heeled twice, that 
was five shillings ; that makes one pound one and six. 
One pound one and sixpence, sir."— /rivA Law Tfawt. 
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In a recent hearing on the telephone case 
before the commissioner of patents, daring 
the aigament in which Mr. Conkling, Mr. 
Storrow and Bobt 6. IngersoU took part, 
Mr. IngersoU claimed that only the instm- 
ments which are part of a telephone are 
patentable, and said : " I do not believe any 
man can patent the idea of sending speech 
by electricity. He can patent devices by 
which that cui be done, but he cannot get a 
patent on th^ightning. A man can patent 
a water>wheel, bat he cannot patent the water, 
or aay to the water yoa cannot tarn any 
other mill bat mine. A man can patent a 
wind-mill, bat not the wind, and any man 
who can make a better mill may use the 
same wind, because we do not get our entire 
stock of wind from the patent office or from 
the attorneys on the other side. Wind is the 
free gift of all politicians, and, looking at the 
attorneys of the Bell people, without wind 
where would their case be ?" 



The Law Times (London), in referring to 
the bill before Congress to provide for a copy- 
right for English authors, says : " The new 
Copyright Bill which is at present passing 
tlirough the Legislature of the United States 
is causing considerable commotion among 
the printing fraternity on this side of the 
water. If the Bill becomes law, the provi- 
sion that copyright will only be granted in 
respect of books which have been set ap in 
type in the United States, must inevitably 
caoae a good. deal of loss to English printers 
and inconvenience to English authors. The 
result of the provision will be, as was proba* 
bly intended, that the American labor mar- 
ket will be benefited at English expense, by 
many English books being set up in type in 
the United States, and the plates sent to 
England for printing the English editions. 
In short, a great deal of work which has 
hitherto been done by English workmen 
will for the ftitare be done by American 
workmen. English aathors have been so 



pleased at the prospect of obtaining any 
copyright at all in the United States, that 
they have left unnoticed the inconvenience 
and delay which must result from the cor- 
rection of proofs across the Atlantic Ocean. 
Delays usually cause expense, and a reduc- 
tion in the price of literature is hardly likely 
to be the outcome of the proposed changes.'' 



COUR 8UPERIEURE. 

Frassrvillb, 11 juin 1888. 
Coram Cimon, J. 

FOKTIN V. DbbSAINT. 
FOETIN V. ChALOULT. 

AcU des ilecHons fidSrales, 1874, aecL 123— 4c- 
tion pour la pinalitS imposSe au candidal 
et d Vagent pour d^aut de foumir un itat 
ditaiUi des dSpenses d^^ectUm—Exception 
d la forme— Inmiffisance de VdUigalion de 
Voffense—Sects. 109 et 110. 

JugA :— lo. Que le eandidat, ou V agent, n'itant 
ienu de foumir d Pofficier rapporteur un 
itat ditailU des dSpenses de Vilection que 
^U y a eu des dSpenses d^encoturueSj alors, 
dans une action pour la pSnalUS impost 
pour dSfaut de foumir cet Stat, il faut aUS- 
guer spScialement les dSpenses particuliires 
d^ilection que le demandeur prStend aoirv 
its faites oupaySes par le candidat, ou Va- 
gent ; que si raction necontient pas cette al- 
ISgation tpSciale, eUe sera renvoySe sur except 
Hon d la forme. 
2o. Que la dSdaration ne faisarU pas voir tuffv- 
samment la prSiention du demandeur, (^esU 
d'dire si le demandeur prStend que le dS- 
fendeur a encouru la pSnalitS rSdamSe, Men 
qu'U n'y a pas eu de dSpenSes d'SlecHon, 
par le sevlfait qu*U n'a pas fait de rappwt 
d Voider rapporteur pour lui direqu'U n*y 
atxiit pas eu de dSpense, ou sile demandeur 
prStend qu*U yaeu rSeUement des dSpenses 
d^SlecHon dont le dSfendeur n^a pas foumi 
d^Stat dStaillS, et y ay ant ainsi incertitude sur 
le fmdemeni de Vaction, elle sera dSboutSe 
sur exception d la forme. 
Pbr Cubiam. Ge sont deux actions p4na- 
les. Dans Taction Forlxn v. Dessaint, le de- 
mandeur alldgue que le d^fendeur ^tait can- 
didat jl P^lection qui a eu lieu en fi§vrier 
1887, dan» le district Electoral de Eamoaras- 



258 



THE TiBGAL NEWS. 



ka, pour la Chambre des CommaDes, qu'il a 
6t^ d6clar6 ^la par Tofficier rapporteur, et 
que le d^fendeur, "en coutravention H la loi, 
" a fait d^faut, dans les deux mois qui ont 
" fluivi la dite Election, de preparer et si- 
** gner et de remettre H I'officier rapporteur, 
" avec oomptes et pieces juatificatives s'y rat- 
'* tachant, un 6tat d6taill6 de tontes lea d^- 
'* penses d'election encourues par lui et pay- 
" ^es par lui, y compria lea paiements H faire, 
" et qu'il a, en cona^quenoe, enconru la p^ 
" nalit^ impo84e par la loi, aavoir $20 par 
" jour pour chaque jour de retard dana la re- 
" miae des dita ^tata, ou $6,700 pour troia 
" cent trente-cinq joura '' ; et le demandeur 
conclut H oe que le d^endeur aoit condamn6 
k lui payer cette aomme avec int^rdt et lea 
d^pena. 

Dana la cauae de Fortin y. Chalovltf le de- 
mandeur all6giie que le d^fendeur ^tait, jl la 
dite Election, I'agent l^al du d^fendeur Dea- 
aaint dana Pautre cause, et que le dit d^fen- 
deur Chaloult, ** en contravention k la loi, a 
" fJEiit d^faut, dane lea deux mois qui ^pt sui- 
" vi la dite Election, de preparer et aigner et 
" de remettre & I'officier rapporteur, avec 
" comptea et pi^cea juatificatives s'y ratta- 
" chant, un etat detains de toutes lea d6pen- 
" sea d'^lection encourues au nom du dit 
^* Alexis Dessaint, et payees par le dit d6fen- 
" deur, y compris les paiements k faire ; et 
" qu'il a, en consequence, encouru la p4nalit6 
" impost par la loi, savoir $20 par jour pour 
'* chaque jour de retard dans la remise des 
" dits 6tats, ou $6,700 pour trois cent trente- 
" cinq jours," et il reclame cette somme du 
d^endeur avec int^rSt et d^pens. 

Dans chacune de oes causes, le d^fendeur 
a produit une exception d la forme , invoquant 
divers moyens de forme, dont le premier est 
ainsi formula dans Vexcejttion d la forme du 
d^fendeur Dessaint : " lo. Parce que to dScla- 
" ration en cette cauae n^esi pas mffisammenl 
" libeUSef quelle est trop vague et ne dljinit pas 
" Voffense dont le difendeur tfest rendu coupar 
" Ue ; que cette offenae est ainsi all^gu^e en 
** la declaration : * que le d^fendeur, en con- 
" ' traveution jl la loi, a fait defaut, dana les 
" ' deux mois qui ont suivi la dite Election, 
'' ' de preparer et signer et de remettre & 
" * roflScier rapporteur, avec comptes et pi^ 
" ' cea JQstificativea a'y rattachant, un 6tat 



'' ' detailie de toatea les d^penaei d'flediaa 
** ' enoouruea par lui et pay^ea par InL' Q^ 
*' oette all^ation eat intuffimnU et que Is de- 
" mandeur anrait dtk all6guer que le dSisD- 
'' deur a fait dea d^penaea d'^lection et qi» 
** aon agent d'^lection a neglige de lemetbe I 
" qui de droit lee dita oomptes d'^Section, si 
** ancun il y a ; leequela comptea doivent etre 
" prgparte et oertifi^a par I'agent d'^ledian t 
** oompria lea d^pensea du candidat, a^i) «n i 
" faitea peraoanellementy oe qui n^est pea al- 
" iegu6." 

Le d^fendenr Chaloult^ dana aon exmpAom 
d la forme, formule la m6me objectioOf dans 
lea termea qui auivmit: 

" Faroe que la demande en oette canaa el 
** lea all^gationa de la d^daratiJI eont taw/- 
**fi9anUi9 informes et inoamplHes; qu'ellea n'al- 
" l^guent aucune ofiB^nae, aucaiie contraven- 
" tion k aucune loi ap6ciale; qu'eUee ne moD- 
** trent point oomment, ni poorqucM le dUect- 
** deur aerait le d^biteur da demandeur poor 
" la dite aomme de $6,700 ; parce que le d^te- 
'' deur n'a pu enoourir aucune p6naiit4 com- 
" me agent Electoral du dit Alexia DeeaainU 
" pour n'avoir paa dana lea deux moia qui 
** ont auivi P^lection, pr6par6, aign^ et iemi5 
" & I'officier rapporteur avec oomptes et pi^ 
'* cea juatificativea a'y rattachant, on eut 
*' detailie dea d^penaea d'^lection onoomoeE 
" au nom du dit Alexia Deasaini, et payees 
** par son dit agent y oompria les paiuDents 
" i fairey H moina que dea depenaea n'aient He 
" reellementencouruee etdes compteeet pidoes 
" juatificativea produits, et qu'il n'ai^iert pas 
'* par la declaration que dea depensea d'eiec- 
** tion aient ete fiutea et aient 6ii payte par 
" le defendeur, ni que dea oomptes et pitos 
" juatificativea aient ete produita et qo'U ait 
" neglige d'en fournir an etat d^tailie tel 
" qu'exige par Tacte dea elections fiMeralcs.** 

Ces deux actions aont baaeea sot la sec. 
123 de 37 Vict (Q), chap. 9, qui eat Vactf 
des &ectum$ fidhrUes, 1874, et ae lit oomnw 
auit : 

" Un etat detaiUe de toutea ksd^kamitTi- 
" lection encourues par un candidat on en soo 
" nom, y compris lea paiements i faire com 
** me auadit, aera, dana lea deux mois qai 
" sui vront I'eiection (ou dana UeaBok,i^ niton 
" du d^ces du creancier, aucun oomple n'a 
''ete envoye dana oette periode de deox 
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" moiSi aloiB dans le coars d'an mois apr^ 
**queee eompte aura iU envoyi), pi^par^ et si- 
" gn^ par i'l^nt, on s'il y en a plus d'un, par 
" chaque agent 9111 let awrapayies (y compria 
" le candidat doM lecasde paiements fails par 
** ftit) et remis avec oes comptes et pidoes josti- 
" ficati vea qui s'y rattacheront, H Tofficier rap- 

'* portear et tout agent ou can- 

'* didat qui manquera de remettre & Tofficier 
** rapporteur le$ iUUs ezigte par la pr^nte' 
^ section, encourra une p^nalit^ n'exc^dant 
'' pas $20 pour chaque jour de retard dans la 

*' remise de ces ^tats •• ". 

La sect 121 dto^te qn' " aucun paiement 
" (sauf pour les d^penses peisonnelles d'nn 
*' candidat) et aucnne avance, pr^t ou d6p6t 
'* ne sera fait par un candidat & une Election 
" ou en son nonii avant, pendant ou apr^ 
** oette election, & raison de cette Election, 
"* autrement que par Tentremise d'un agent 
^* ou d'agents dont les noms et les adresses 
** auront ^t^d^lar^ par ^rit jl Tofficier rap- 
" porteur, le ou avant le jour de la pr^senta- 
** tion des candidate, ou par Ventremise d'un 
" agent ou d'agents qui seront nomm^s & leur 
*' place ..••.. ; " puis la section 122 ordonne 
que " tontes personnes ayant quelques comp- 
" tes ou reclamations centre un candidat au 
" sujet d'une Election, enverront ces comptes 
** ou reclamations, sous un mois aprds le jour 
'' de la declaration d'eiection, & Tagent on 
** aux agents du candidat, sans quoi ces per- 
" Bonnes perdront leur droit au recouvie- 

** ment de oes comptes , pourvu tou- 

" jours que dans le cas de deeds, dans le cours 
'^ du dit mois, de quelque personne reclamant 
" le paiement d'un compte ou d'une reclama- 
" tioUf le representant leg&l de cette personne 
" enverra ce compte ou cette reclamation 
*' sous un mois aprgs qu'il aura obtenu I'acte 
** ou les lettres d'administration, ou qu'il 
** aura autrement ete autorise d'agir comme 
" tel representant legal, sans quoi il perdra 
** le droit de recouvrer oe compte ou cette re- 
** damation, oomme il est dit ci-baut ; pourvu 
'* anssi que ces comptes ou reclamations se- 
** rontet pourront 6tre envoyea au candidat, 
" s'il n'y pas, et tant qu'il n'y aura, dans le 
** cours du mois, en consequence de dec^ ou 
** incapacity legale, d'l^nt du candidat ; et 
*' ponryu anssi que I'agent ne paiera pas ces 
" comptes, frais on reclamations, sans I'auto- 



" risation du candidat, ainsi que I'approba- 
** tion de oe candidat" 

II est done evident que I'agent n'est tenu 
de foumir jl Pofficier rapporteur cet " etat dS" 
" &%Ui de toutes les depenses d'eiection en- 
" eourti««," que si des depenses ont ete encou- 
rues ; et non seulemeht si des depenses ont 
et6 encourues, mais encore que dans le cas 
oH ces depenses ont ete faites ou payees par 
I'agent, ou si lee comptes de ces depenses one 
^te transmis & I'agent II peut y avoir plu- 
sieurs agents, et I'un d'eux peut bien n'avoir 
re^u aucun compte, ni fait ou paye de de- 
pense ; et mSme, s'il n'y a qu'un seul agent, 
il peut bien n'avoir encouru aucune depense 
ni regu aucun compte. Alors, il est evident 
que I'agent n'a aucun itat ditailU i fournir & 
I'officier-rapporteur ; s'il n'y a aucune depen- 
se, il ne peut y avoir d'Siat dStaUli H fournir. 
La loi ne dit pas que I'agent devra £Eiire nn 
rapport pour declarer s'il y a eu des depenses 
ou non, et, dans le cas ot il y en aurait eu, 
d'en donner les details. La loi peut bien' 
avoir une lacune, mais elle n'oblige I'agent 
qu'& donner un itat dltaHU des dipenses, lors- 
qu'il y en a eu d'encourues : c'est seulement 
lorsqu'il fait defaut de fournir alors cet ^tat 
detailie, qu'il est soumis & la penality. 

Et pour le candidat, c'est la mdme chose : 
la loi dit qu'il foumira un etat detailie ''dans 
" le cas de paiements fatts par lui ; " et, s'il 
n'en fait pas, il n'a pas d'etat detailie H four- 
nir et n'est pas soumis k la penality 

Cost, d'ailieurs, oe qui a ete decide H Mont- 
real, par la Cour de Revision, dans la cause 
de Oauthier v. Bergevin, otl le defendeur etait 
le candidat, et dans la cause de I^meau v. 
Roy, ot le defendeur etait I'agent (22 L. C. J. 
51). 

Cette doctrine n'a pas ete contestee par le 
demandeur, lors de la plaidoierie orale, car il 
a pretendu que son action faisait voir qu'il y 
avait eu des depenses d'encourues. 

Ces preiiminaires poses, 11 nous sera facile 
de comprendre la portee et la force de ce 
moyen d'exception H la forme. 

Les defendeurs pretendent done que la 
cause d'action n'est pas suffisamment libel- 
lee, lis invoquent Part. 50 du C. proc. : '* Un 
'* eosposi des causes de la demande doit etre 
<* contenu dans le bref mdme ou dans une 
''declaration qui y est jointe." L'art 116 
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veut que Pon invoque par exception d la fop- 
me Pinobservation de oet art 50. 

Qae Taction doive contenir un expos^ des 
causes de la demande, cela est ^lementaire. 
Le droit remain, Dig, liv, 2, tit 13, en donne 
la raison : ** On doit d^noncer la nature de 
" Taction qu'on veut intenter ; car il eH trh$ 
" jwU que celui qui est attaqu^ sache s'il doit 
** acquiescer & la demande faite centre lui, ou 
" d^endre son droit ; et s'il se determine jl se 
*' d^ndre^ qu'il puisse se pr^enter apr^ 
'' avoir pr^par6 les moyens de soutenir sa 
'' cause et connaissant Taction qu'on intente 
'* contre lui." L'ord. de 1667, tit IL, art I., 
reproduisait cette disposition du droit re- 
main: "Les ajournements et citations, en 
<' toutes mati^res, et en toutes jurisdictions, 
'* MtTont libdUeSt contiendront les conclusions 
" et sammairement les moyens de la demande d 
" peine de ntdliti" Et Jousse, dans son com- 
mentaiie de Tord., dit : 

" 3. Seronl libellies. Un exploit libell^ est 
** celui ot la demande se trouve expliquie. 

" 4. Ccmtiendroni les conclusions et sommaire- 
" ment les moyens de la demande, Afin que la 
<* partie assignee sache pourquoielle est cit6e 
" en justice et qu'elle puisse en consequence 
*' ou se defend re ou consentir H ce qui lui est 
" demand^." 

L'art 50 C. proc. ne fait done qu*dnoncer 
une r^le de droit de tons les temps et qui 
est tr^s juste. Et Tart 61 veut que Tart 50 
soit observe d, peine de nuUiti. 

Uacte des ikctions fidtrales, 1874, r^pete 
cette r^le de droit Apr^ avoir dit, sec. 109, 
que les amendes impos^es par cet acte " se- 
** rent recouvrables avec tons les frais de 
•' Taction jwir touts pcrsonne qui en /era la pour' 

" suite, par action de dette dans quel- 

** qu'une des cours comp^tentes de Sa Majes- 
" te de la province otl la cause d'action sera 
" produite," ajoute la sec. 110 qui est dans 
les termes suivants : " II suflara que le de- 
'" mandeur dans toute action ou poursuite 
" intentee en vertu du present acte, alldgue 
«* dans la declaration que le d^fendeur lui 
" doit la somme d'argent qu*il reclame, ci oZ- 
" l^gue V offense particuli^e pour laguelle V action 
" ou poursuite est intentie et que le difendeur a 
" agi contrairement au prisent acte, sans faire 
" mention du bref d*e lection ou du rapport 
" de ce bref." 



Ainsi, la seule chose que le demandenr est 
exempts d'all^gner, c'est le bref et son rap- 
port Mais oette sec 110 exige sp^cialement 
que Taction aU^gue Poffense particuHire, 

Or, oette offense, nous avons vu qae, dans 
Taction contre le difendeur Dessaint, elle est 
tout simplement aliegn^e dans les termes 
suivants : " que le d^fendeuri en contraven- 
" tion k la loi, a fait d6faat, dans les deux 
'* mols qui ont suivi la dite Election, de ice- 
" parer et signer et de remettre & Tofficier 
" rapporteur avec comptes et pidoes jostifica- 
" tives s'y rattachant, un etat d^taill^ de 
" toutes les d^penses d'^lection encooroes 
" par lui, y compris les paiements & faire ; " 
et Taction contre le difendeur Chaloult all^ 
gue Toffense dans les m^mes termes. 

Ainsi, ni dans Tune, ni dans Tautre adinn, 
on ali^ue que des d^penses ont et^ rSelie- 
ment encourues ou payees. Lots de la plai- 
doierie orale, j'ai d'abord cm, apr^ avoir 
entendu la lecture des actions, que le demao- 
deur voulait pr^tendre que les d^fendears 
etaient tonus, sous la p^nalite reclam^ de 
faire quand m§me un rap^jort & Tofficier rap- 
porteur : — rapport disant qu'il n'y avait pas eu 
de d^penses, si c'^tait le cas ; ou rapport don- 
nant un etat d^taiUe des d^penaes s'il y en 
avait eues, — et alors il me semblait que ga 
devenait,— non pas un sujet d'exception & la 
forme—) mais une question de droit i ^tre 
decid^e au merite, ou sur plaidoyer en droit 
Mais lorsque le demandenr s'est empress^ 
dedire que son action all6guait suffisamment 
qu'il y a^ait eu des d^penses d'eiection, j'ai 
de suite compris que les defendeurs avaient 
eu raison d'invoquer par exception & la forme 
Tinsuffisance de I'expose de la cause d'action, 
ou Tinsuffisanoe de Tall6gation de VoSdoae 
particulidre par laquelle Taction est prise. 
En effet, il y a, d'abord, incertitude sur la 
pretention du demandenr: veut-il que les 
defendeurs soient soumis k la penality ponr 
n'avoir pas rapports & Tofficier rapporteur 
qu'il n'y avait pas eu de depenses ? Ou sa 
pretention est-elle qu'il y a eu des depenses^ 
et que les defendenrs n'ont pas fourni ua^tat 
detailie ? Voil& de suite les defendeurs dans 
Tembarras : ne sachant pas Taccusatioii por- 
tee contre eux, comment poorront-ils se d^ 
fendre 7 Et si la pretention du demandenr 
est qu'il y a eu des depenaes d'eiection, alors 
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Paction aorait da dire sp^ialement lea d^ 
penses ainsi faiteB, et dont un 4tat d6taill4 
n'a pas 4t^ foumi. Telle qu'est Taction, com- 
ment lea d^fendenrs pourraient^ils se d^fen- 
dpo? S'ila veulent pretendre qu'ils n'ont 
point fait on en de d^penses d'^iection, lis ne 
le poarront que par une dSfense au fond en 
fcdts; et le demandear ponrrait ensnite, H la 
preuve, ^tablir n*importe quelle d^pense, les 
d^ndenrs ayant toujoors josqne-U ignor^ 
la d^pense d'^lection qae le demandenr pre- 
tend n'ayoir pas 6t^ rapports k Pofficier rap- 
portenr; et, par oons4qaent, jusque-U les d4- 
fendears aaraient ^t^ dans rimpossibilit^ 
d'expliquer, par une exception, que oette d^ 
pense n'en ^tait pas une d'^Iection, on de la 
nier, on de Tadmettre. Les d^fendeurs ne 
penvent done en connaissance de cause t6- 
pondre jl Taction. De plus, ils seraient pris 
& la preuve par surprise et d^pourvu de tout 
moyen de contredire ou expliquer la charge 
piouv^ contre eux, Tayaut ignorde jus- 
que-lii 

L'offense, ou la cause d'action, n'est done 
pas saffisammeutlibell^, et je crois Texcep- 
tion & la forme fondde de ce chef. 

Cetait aussi Topinion de la Conr, k Mont- 
real, dans la cause de Primeau v. Roy, car le 
joge Johnson, en pronongant le jugement, a 
dit : *'.... Nothing is required but a detailed 
" statement of expenses that have actually 
** been made, and, therefore, if none have 
*' actually been made, no penalty accrues 
•• under that section.** Cetait Tacte Electoral 
" de Quebec, mais il ne diff^re pas sur ce 
point de Tacte f(6d6raL '< If the plaintiff's 
'* pretension was that payments had actually 
'' been made (in which case, the omission to 
'' furnish a statement would have subjected 
** the agent to the penalty) Jie should have 
" averred the fact and prove iL" 

L'excepdon & la forme 6tant fond^ sur ce 
premier chef, il est inutile d'exaniiner les 
autres moyens de forme. 

Void le jugement : 

" LaCour, etc.-.' 

" Consid^rant que Texpos6 des causes de 
la demande contenu dans la declaration an- 
nex^ au bref de sommation ne fait pas voir 
auffisamment quelle est la pretention du de- 
mandear, c'est-&-dire, si le demandeur pr^ 
tend que le dtfendeur a eucouru la p6nalit6 



r^lam^e, bien qu'il n'y ait pas eu de d^pen- 
ses d'^lection, par le seul fait qn*il n'a fait 
aucun rapport k Tofficier rapporteur pour lui 
dire qu'il n'avait aucune d^pense d lui rap- 
porter ; ou s'il pretend qu'il y a eu des d^pen- 
ses d'^lection dont il n'a pas foumi d'etat 
detains ; 

" Consid^rant que, si c'est cette dernidre 
pretention, Taction n'all^e aucune d^pense 
particulidre d'^lection encourue ou pay^ ou 
dont le d^endeur aurait re^u le compte ; 

" Consid^rant que Taction n'alldgue pas, 
d'une maniSre suffisante, Toffense particn- 
lidre pour laquelle elle est prise ; 

'' Consid^rant que les allegations de Tac- 
tion ne mettent pas le d^fendeur en position 
de savoir s'il doit acquiesoer k la demande, 
ou se d6fendre, et, dans ce dernier cas, de 
r^pondre jl Taction en connaissance de 
cause ; 

" Consid^rant que, pour oes raisons, Tex- 
ception k la forme est fondle ; 

'* Sans se prononcer sur les autres moyens 
de forme, ce qu'il est inutile de faire ; 

'* Maiutient la dite exception & la forme, 
declare la demande insuffisamment libell^, 
et renvoie Taction avec d6pens, sauf au de- 
mandeur jl se pour voir." (1) 

BelUau, Stafford & Belleau, pour le deman- 
deur. 

L. P. Chcdoulty pour le d^fendeur Chaloult. 

LeBel & Deseaint, pour le d6fendeur Des- 
saint 

JUDICIAL OPINIONS ON TRIAL BY 
JURY. 

Our readers will recall the article on the 
jury system from the pen of Mr. Justice 
Miller, the senior justice of the Supreme 
Court of the United States, printed in our 
last November issue. It will be seen that 
this eminent and experienced judge advo- 
cates the system in general, but suggests the 
propriety of some substantial reforms. Those 
of our readers who have within reach the 
work of the late Judge Taylor on the * Law 
of Evidence ' will know that that respectable 
authority discusses the system at very con- 
siderable length, expresses a pessimistic 
view of its value in civil cases, and points 

U) Lefl demandean n'ontpas parld de Toaloir amen- 
der les d^olarations. 
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out that the professional estimate of its 
value in such cases in England is steadily 
declining, as shown by the greatly increased 
number of jury-waived cases in the Courts 
(I Tayl. Ev., 8th ed., s. 21a). We now have 
the pleasure of laying before our readers the 
opinions of still more eminent English autho- 
rities upon this interesting and controverted 
question. 

Not long since Herr Gustav Edw. Fahl- 
crantKi a distinguished Swedish advocate, 
investigated the English system of trial by 
jury and published several broehure9f advo* 
eating the introduction of the "English system 
into his own country, in the place of the 
ncemd or official jury of twelve men which is 
in use there. His arguments were met by 
the objection that the English system was 
falling into discredit in that country. To 
assure himself on that point he wrote letters, 
in 1886, to several eminent English judges, 
whose personal acquaintance he enjoyed, 
and received the answers which we are now 
permitted to publish. The first was from 
Lord Herschell, then Lord Chancellori and 
was as follows : — 

46 Grosvenor Gardens, London : 
July 14, 1888. 

* My dear Mr. Fahlcrantz,— I have pleasure 
in complying with your request that I should 
state my opinion whether (as you tell me 
has been asserted) the system of trial by 
jury has fallen into discredit in this country. 
I have no hesitation in saying that, as far 
as I can judge, and I have had ample means 
of forming an opinion, trial by jury is held 
by a large majority of jurists, whether judges 
or advocates, as well as bj the public at 
large, in as high esteem as ever, so far as 
regards the trial of criminal charges, and of 
certain classes of civil cases. 

'The impression that the system is in less 
esteem than it was, has probably been de- 
rived by the writer to whom you allude, 
from the fact that there is a growing belief, 
shared alike by judges and suitors, that 
juries have been often employed for the trial 
of certain cases, for the trial of which they 
are not the best judicial instrument 

* There are very many actions which de- 
pend on the determination of mixed ques- 



tions of fact and law, where it is difficult to 
separate the two and determine what is for 
the judge and what for the jury. Again, 
there are many cases where the facts are so 
complicated that it is difficult to formulate 
simply the questions which the jury have to 
determina For such cases as these, I think 
a jury trial eminently unsuitable, and that 
it is only in those cases in which issues of 
fact can be completely detached from ques- 
tions of law and formulated clearly and 
simply for the decision of a jury that the 
mode of trial can, with advantage, be adopt- 
ed. But, for the trial of such questions as I 
have just alluded to (and I may give as ex- 
amples questions of negligence, defamation, 
personal injuries, fraudulent representation, 
commercial usage, &c.), I entertain a strong 
opinion that a jury is the best tribunal And 
I think this opinion is generally entertained 
by the profession. . . . 

Believe me, 

Yours sincerely, 

' Ukrscbbll.' 

The second, from Lord ColeridgOi the Lord 
Chief Justice of England, was as follows:^ 

Heath's Court, Ottery St. Mary: 
December 27, 1886. 
' Sir, — In England, and even in Scotland, 
where the procedure differs from our own, 
and the jury system has never obtained 
much favour in civil cases, it has always 
been carefully and even zealously maintain- 
ed in criminal cases. I think no one here, 
however dissatisfied with it in civil matters, 
ever thinks of getting rid of it in questions 
of crime. It works on the whole in such 
questions fairly well; partly, I thinkt be- 
cause there is no appeal, and therefore the 
sense of responsibility is greater, both on 
the judge and on the jury, than where there 
is an appeal ; partly because, as a rule, the 
issues are simple and intelligible, and, speak- 
ing generally, the evidence is not long nor 
complicated. It relieves the judge also of 
a weight of personal responsibility which (I 
speak for myself) he would find almost in- 
tolerable in cases of any gravity, quite in- 
tolerable where the question is one of life or 
death. In some details, our system, even in 
criminal matters, admits of improvement ; 
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bat, speaking broadly, I am heartily for 
maintaining it in such matters. As to civil 
causes, opinions differ very much. Some 
think it works weir and is a wise system ; 
others think it an absurd and mischievous 
system — absurd because it often submits 
questions to a tribunal wholly ignorant of 
and inoompetoDt to deal with them, and 
mischievous because it lowers, or has a ten- 
dency to lower, the character of advocacy, 
and leaves advocates to appeal to passion 
and prejndioe rather than to reason and 
argument. Long experience and much re- 
flection have led me to give up the opinion 
in favour of it which I formerly entertained 
and to adopt strongly an opinion adverse to 
it in civil cases. In a body so large as the 
thirty or forty judges, there may be, perhaps 
always, some who are vain, self-sufficient, 
passionate, incompetent ; and it may be that 
since I was young, juries have grown worse, 
or I have grown more critical. But now if 
I had a question of character or property in 
which I was interested, I would fav rather 
ran my chance of getting a bad judge to try 
it than a good jary. Judges, even the worst, 
are at least to some extent amenable to the 
opinion of their profession, and, on the whole, 
the opinion of the profession is very rarely 
wrong. 

I am, sir, your very faithful servant, 

COLERZOGB. 

' Gastaf £. Fahlcrantz, Esq.' 

The third, fh)m Sir James Hannen, Presi- 
dent of the Probate, Divorce, and Admiralty 
Division of Her Majesty's High Court of 
Jastice, the oldest as to service of the Eng- 
lish judgeS) expresses the following views: — 

Athenaeum Clab, Pall Mall : 
April 12, 1886. 

My dear Fahlcrantz,— ... I do not think 
that there is the slightest desire on the part 
of any considerable number of lawyers or 
laymen to do away with trial by jary. I 
have never heard any objections raised to 
it except in a few instances by judges who, 
as Chancery men, having had no experience 
in dealing with juries before the Judicature 
Acts, did not know how to manage them. 
For my own part, my confidence in juries is 
rather increased than diminished. If I had 



any litigation, I should prefer submitting the 
question to a jury, to one of the judges taken 
at random. There is an impersonality about 
the jury which is very valuable ; being col- 
lected by chance, it represents public opinion 
in a manner that satisfies : and even the un- 
successful suitor goes away with the feeling 
that the verdict in the circumstances was 
inevitable. He blames the witnesses, his 
counsel, or even the judge ; but he rarely, 
if ever, blames the jury. . . . 

Yours very sincerely, 

'Jambs Hankbn.' 

The fourth and fifth, from Sir Charles 
Edward Pollock, one of the judges of the 
Queen's Bench Division, and certainly one 
of the most eminent of the English judges, 
were as follows : — 

Putney, June 17, 1886. 

Dear Herr Fahlcrantz,— ... I cannot at 
all agree with the statement that in Eng- 
land, whether it be by judges, advocates, 
solicitors, mercantile men, or the educated 
classes generally, it is considered that the 
jury system is useless. 

In modem times there are many cases 
which cannot be consistently tried by a jury, 
such as those which involve matters of ac- 
count, of local inquiry, or requiring some 
special scientific knowledge, as chemistry or 
engineering; and for these our law provides 
a special tribunal to deal with them, such as 
a judge with a skilled assessor or an arbi- 
trator. 

There are also cases which involve intri- 
cate mercantile details and in which ques- 
tions of law and fact are so mixed that it is 
difiScult to separate them. These also are 
better tried by a judge alone. 

Wherever there is a simple issue to try 
of fact, or where a question of some mercan- 
tile custom or usage arises, a jury is our best 
and usual tribunal, and is so considered by 
alL This applies still more to cases in which 
personal character is involved, such as ac- 
tions for libel or slander, for dismissal from 
employment, and the like. 

In all cases which can properly be tried 
by a jury, I think the people of this country 
still prefer that mode of trial. 

During the last few years a good practical 
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mode of judging whether this is bo or not, 
has arisen. It is now allowed in most cases 
that the plaintiff may elect to try hy judge 
alone, or by jadge with a jury. When first 
this was allowed, the number of trials by 
judge alone were about as many as those by 
jury ; but they have recently decreased, show- 
ing the opinion of the people. There would 
no doubt be fewer still, were it not that in 
many of these cases it is known that the de- 
fendant defends and goes t& trial merely for 
delay, and that there will be no real issue 
to try. . . . 

Believe me, ever yours very truly, 

C. K Pollock. 

The Croft, Putney, London : 
January 3, 1887. 

Dear Herr Fahlcrantz,— ... I have no 
difficulty in answering your question as to 
trial by jury in criminal cases. I have never 
heard it suggested by any English judges or 
jurisprudents that it should be abolished. 

In the ordinary criminal cases there is far 
less legal difficulty than in the trial of civil 
disputes, and the questions are such as are 
best solved by those who are familiar with 
the habits and motives of their fellow-citi- 
zens ; and therefore it is desirable that the 
jury should consist of men who live in that 
district of the country in which the crime 
was committed. 

Further, the question of not guilty or guilty 
is best dealt with by stripping away all forms 
and deciding broadly and upon clear grounds 
what is the nature and character of the act 
charged, and what is the motive ; and though 
the reasoning of each juryman may differ, 
if all agree to a verdict of guilty, we feel 
more content than if a single judge had ar- 
rived at the same conclusion. 

Two more grounds strengthen this view: 

(1) Criminals are usually of the lower orders 
of the people, and the people are better con- 
tent to be judged by their fellows than by a 
judge of higher rank and higher education ; 

(2) where the crime is of a political character, 
unless there is an open rebellion, trial by 
jury is essential to the freedom of the people. 
These are but well- known and often repeated 
views, though I have stated them in my own 
language. 



I enclose you an excerpt from an article 
in our Law Quarterly Review upon County 
Courts, written by a County Court jnd^ 
and a very able law writer, Mr. ChalmeiBf 
as to juries in civil cases. I am glad to hear 
that you are treating the subject so folly — 
shall be pleased to hear the result . . . 
Yours truly, 

C. R Pollock. 

The following is the extract above referred 
to:- 

' When the parties can afford the expense 
of a jury trial, I think a jury is a fi&r better 
tribunal than a judge for dealing with ques- 
tions of fact The more I see of juries, the 
higher is the respect I have for their de- 
cisions. A judge is always embarrassed by 
the feeling that his decision is in some sense 
a precedent Juries are haunted by no such 
spectre, and have only to deal with the par- 
ticular case before them.' (I think in a 
former letter of mine I used an argument 
very like this.— C E P.) 

Similar views were orally expressed to 
Herr Fahlcrantz by Lord Justice Lindley, 
Sir James Charles Mathew, and other of tiie 
English judges, and were embodied by him 
in the publications already spoken of. 

We are glad to say that we have the re- 
newed promise of an early article from the 
pen of Herr Fahlcrantz upon the curious 
workings of the Swedish jury called the 
*NsemdJ It may have peculiar interest for 
our readers, from the fact that our jury 
system is believed to be of Scandinavian 
origin. — American Law Review, 

9 « 

GENERAL NOTES- 
Adtisino Cltknts.— There is nothiDS in may of 
the games of chance or skill whioh engace men's efforts 
which can compare with the intelleotoal pleasnrea of 
adrising clients. The lawyer confronting what at first 
seems an inextricable confusion, or an insuperable 
combination of barrier8,flnds gradoaUy that their aspeet 
yields to his persistent analysis. As he gathers the facts, 
compares the conflicting representationstweighs the ad- 
verse elements of the situation) he begins to see a path 
opening before him. The task of laying out his policy is 
often as interesting as the plan of a poIiUoal or mUitaiy 
campaign. He may, just because he knows all the inns 
and outs of the complex situation, employ one aceney 
to accomplish one moTc , and another for another more, 
and sit himself silent and perhaps apparently inaetire ; 
but he is at the centre, and the various aotiritles of his 
office, and sometimes those of others, are only the r»> 
suits of his direction.->Aew York Daily RegiMer* 
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The benchers of Lincoln's Inn have made 
an edifying innovation npon the ordinary 
style of legal banquet On the 3id August, 
they entertained 600 ixx>r children of the 
neighbourhood in the gardens of the Inn. 
Tea was provided in two large marquees, and 
i^ben the children left at 8 o'clock they were 
each presented with a toy and a bun and a 
^lass of milk. In addition to the most ample 
provision for refreshment, Punch and Judy 
shows and marionettes were provided for the 
amusement of the children. Lord Justice 
Cotton, Mr. Justice Kekewich, Mr. Barber, 
Q.C., and other well-known members of the 
bar, assisted by ladies, did their utmost to 
make the outing a success, and to contribute 
to the enjoyment of the children. 



The sale of a wife in England, noticed in 7 
Log. News, 7, is matched by the following 
account of an exchange of wives in France, 
from the Gazette du Palais of July 7. It is 
rather curious that in each case the same 
amount of punishment was administered : — 

La femme Jvles Aubriooz oomparaLwait hier aveo 
90i\ beau-fr^re Romain Aubriou devant la neuridme 
Chambreda Tribunal eorreotionnel. Toasdeux sent 
pr<?vcnua d'adalt<ire. 

Void ee qa'a r<^pCDda Romain Aubriouz aaz ques- 
tions que Itti posait M. le president. 

— Monaieur Ic president, il y a six ans j'ai ^t^ habiter 
avcc ma f emroe obex raon fr^re qui ^tait ma^ on eomme 
moi ot mari6 eommc moi... Pendant deux ans nous 
.irons ▼6cu tranquilles.. . cbacun battaitou aimaitsa 
c-hacuno. . . on se obamaiilait obaonn de son Q6i6. . . ^b, 
allait hion. . . Pourtant au bout de la seeonde ann^, 
i'ai TQ que ma belle-soeur me faisait des agaoeries. . . 
•T'ai rien dit d'abord... mats un jour, oomme elle 
m embnissait, je lui ai dit que o'^tait honteux, que je 
le dirais ^ mon fr^re.— Ton f rdre, qu'elle me dit, ton 
fri>rc, c'ert nn joli saland. .. jo Tai pino4 avec ta 
fcmme.— Ma femme ?~Ta femme... Alors je leur ai 
tomb^^ dessns. Eh bien, tu ne sais pas oe qa'il m'a 
(lit. . II m'a dit :— £h bien I couoheaveo mon frdre si 
ta renx, je m'en fiche. • . D'aboid j'ai pas voulu ; mais 
il me ponsse tout le temps, pour que je lui flanque la 
paix-.. c'est lui qui le veut... tant pisl— Dame, 
monsieur le president, q^ m'a salement abruti. . . Ma 
femme, oette femme, tout 9a, 9a m'embrouiUait. 
Enfin j'ai ^t^ avec ma belle-soenr ; et nous sommes 
rest^ oomme 9a enoore un an, trds tranquilles... 



Mais, au bout d'un an, mon fre^re a fil^ avec ma femme , 
etm'a laissd la sienne.-. Tant pire, que j'ai dit It 
Louise ; ton mari file ; je te garde I Mais deux ans 
apr^s, ma femme est morte. . .Alors mon fr^re qu'av^t 
besoin d'une" femme, est venu reprendre la sienne. 
Justement, on venait de m'enfermer dans unasile, 
parce que j 'avals 6i^ un peu U\6 .. Quand je suis 
rentr<S ohez moi, plus de Louise . . Tant pire, que je 
me suis dit. . . Mais un jour voilA Louise qui revient. 
" Mon marl me bat, qu'elle me dit, reprends-moi." 
Je Tai encore gard^e et alors mon frdre nous a fait 
piger... Vous voves. Monsieur le President, 9a n'est 
pas tout ^ iait notre faute- . . 
Le plaignant n'a pas d6menti ces assertions. 

Les pr6venus ont €t6 condamnds obaonn & six joun 
de prison . 



The Law Journal (London), referring to the 
Lihel Bill hefore the Imperial Parliament, 
says :— " The bill to amend the law of libel, 
which is backed by Sir Algernon Borthwick, 
Mr. Jennings, Mr. John Morley, and Mr. 
Lawson, when amended, as it should be in 
the calm interval of the recess, will make a 
useful legal project. The wordis 'published 
in any newspaper ' should be struck out of 
all its clauses. It is bad policy to suggest a 
change in the law applicable only to a special 
industry, and there is no reason why the 
protection asked should not be shared by 
books, pamphlets, and publications generally. 
By clause 3 it is proposed to give an absolute 
privilege to fair reports of proceedings in 
Court. This goes too far, as it would privi- 
lege a malicious person to supply a news- 
paper with a report of proceedings which 
otherwise would not be published at all, and 
thus injure his enemy, and he might even 
contrive to have the necessary libellous 
matter introduced in Court for tliis purpose 
and afterwards published. What is *any 
Court exercising judicial authority * ? Does 
it include an arbitration ? If so, it would 
destroy the privacy of arbitrations so often 
advantageous. Gause 4, which deals with 
the reports of public meetings, appears to 
suggest issues in regard to the reasonable- 
ness of the explanation declined to be in- 
serted which cannot very easily be deter- 
mined. Clause 5, which adds to the effect of 
an apology by requiring that the plaintiff 
shall prove special damage, is clumsily con- 
trived. It ought to create a substantive de- 
fence which would appear on the pleadings, 
and not raise a defence in the event of some- 
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thing being pleaded. Clause 7 gives power 
to require security for costs in an action of 
libel from a plaintiff who has ever been 
adjudicated a bankrupt, and is already suflS- 
ciently and better provided for by the County 
Court Act, 1867. Clause 8, which is to ab- 
solve innocent proprietors from criminal 
liability, would apply to seditious libel, which 
is not expedient; and the question arises 
generally whether, in return for these privi- 
leges, newspaper proprietors ought not to 
have imposed upon them a liability to give 
up the name of the writer of a libel in their 
publication, or in the alternative take their 
chance in the action as his representative." 

COUE SUPERIEURE. 

Saguenay, 31 Janvier 1887. 
Coram Routhibr, J. 

PiCHBTTB V. LaJOIBl 

Billet jyromissoire — Difaut de conjuration — 

Cemoymaire de bonne foi, 
JuGB : — Qite le ces.non7w.ire aprhs maturitS dhm 
billet promissoire conscnti mns considh'<J^ 
tion^peul cependant en recomrerk montantj 
8*il lui a ill cidS par un porteur appa- 
remment de Iwnnefoij qui Vavait requ avant 
maturiti' 
Pee Curiam. — U action est fondee sur un 
billet promissoire consent! par le d^fendeur 
& J. L. Martineau, endo8s6 par ce dernier 
amnt VtcMayice k J. S. Budden, et par celui- 
ci aprls ViehSance k Pichette, le demandeur — 
pour valeur regue. 

Le d^fendeur ne parait pas avoir regu 
consideration pour ce billet ; mais la ques- 
tion est de savoir s*il pent opposer ce moyen 
au demandeur qui parait etre porteur de 
bonne foi du dit billet. 

n n'est pas douteux que si le billet n^avait 
6t^ transports d, Budden qu^aprh son SchSance^ 
la d^ense eut pu dtre d^clarSo bien fond^. 
Mais Budden en est devenu le porteur 
legitime avant VichiancCj et si Taction out 6tS 
prise par ce dernier il est incontestable que 
le dSfendeur n*aurait pas pu lui opposer le 
difaut de conmdtration. Or par Tendossement 
du billet en favour du demandeur, Budden 
lui a transports toun scs droits^ et le dSfaut de 
consideration qui aurait pu Stre op|)os6 & 



Martineau, mais non & Budden, ne pent 
I'etre non plus au demandeur qui est aux 
droits de Budden. 

Les autoritSs suivantes ne laissent ancun 
doute sur cette question. Journal du Palais 
— 13 juiZ^ 1820. 

La jurisprudence g^^nSralement acioptt* 
c*est : " que le sort de Teffet de commerce e*t 
irrSvocablement^^ dans la maiu dc ctlvi '^V' 
8^cn trouve propriitairr au momaii dc VSchl- 
ance" Rtpcrioire juris, vba entlnsseur, Na 
107. 

Story on Prom. Notes, No. 178. *' If tlie 
transfer is made after the maturity of ilu' 
note, the holder takes it as a diBhonorexl 
note, and is affected by all the e<iuities ?*- 
t^oecn tJie original parties^ whether he has any 
notice thereof or not Still, however, snlv-eii 
to such equities, the holder by indorsement 
after tlie maturity of a note tcUl be dothtf 
with the same rights and advantages as irtn 
possessed by the indorser, and may avail him- 
self of them accordingly." 

Chitty on Bills, ch. 6 (p. 247) Na 217. In 
the transfer of an overdue note, " the indorvt'e 
takes it on the credit of the indoreer, and 
must stand in the situation of the persoti trftr* 
was holder at the time it wajf dfie; and thi< 
latter opinion is now the law." No. 218. •* In 
other words, the rule is that a person who 
takes a bill or note after it is due takes it 
subject to all objections and equities afl^t- 
ing the instrument itself, and to which ii 
was liable in the hands of the person from 
whom he takes it" No. 220. *' A party, how- 
ever, to whom an overdue bill has been in- 
dorsed is clothed vith all the advantagejt of Uu 
party from whom he received it ; and therefore 
it has been decided that in an action by tht* 
second indorsee against the acceptor of h 
bill of exchange, if the person who indorse'i 
to the plaintiff could himself have maintain- 
ed an action upon it, the defendant cannot 
give in evidence that it was accepted for a 
debt contracted in smuggling, although it 
was indorsed to the plaintiff after it had 
become due." Chalmers v. Lanion, 1 Cam ph. 
p. 383. 

Perkins, annotateur de Chitty, ISeme edi- 
tion am^ficaine, p. 250, r^ume la jurispru- 
dence am^ricaine sur ce point dans la note 
suivante : 
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" When a note is negotiated in season, it 
may afterwards pass from one indorsee to 
aiU)thor after it is due ; and the holder will 
l/e equally with the first indorsee protected 
in his title." 3 Kent (6th edit.) 92. Smith 
V. Hijtcock, 14 Maine, 449. Thompson v. 
Sh.phrd, 12 Metcalf, 311. 

2 Parmm on Notes, p. 26. " The indorsee 
lias all the rights of his immediate indorser, 
and sometimes more." 

Action malntenue. 

/. *S'. Perrault, proc. du demandeur. 

Charles AngerHj proc. du d^endeur. 
' (c. A.) 



QUEBEC DECISIONS* 

( i>yton de liens — Reddition de compie — Dida- 
rution de tiers saisi — Difenses — ErKpiite. 
Jiigi : — 1. Que les cessionnaires des biens 
dun insolvable doivent au c^ant un compte 
'I'' lour administration; 

2. Que ni la declaration qu'ils font comme 
tieiv-saisis, ni sa justification, sur contesta- 
tion, ue peuvent tenir lieu de ce compte ; 

3. Que la d^n^gation de I'obligation de 
rend re compte et Toflfre d'un compte sont des 
ruoyens contradictoires et incompatibles ; que 
la Contestation ainsi li6e ne Test que sur la 
dfemande jl fin de compte, qui doit etre vid^e 
avant qull soit proc^ie au d^bat du compte 
olFert; 

4. Que si les cessionnaires out, sur la con- 
U-stution li6e, examine* pour prouver le 
'ouipte ofTert, des t^moins que la partie ad- 
\'er8e a transquestionn^s, cette preuve pent, 
a la discretion du tribunal, 6tre reserv^epour 
8^'rvir, plus tard, sur les d^bats et soutenno- 
u\m{9.—UHeurewc v. LamarcJie et cd., en revi- 
sion, btii art, J. C, Casault, Caron, JJ., 31 Jan- 
vier 1886, confirm^ par la Cour Supreme, 12 
^'an. S.GR.460. 



^'^ipias— Cession de hiens — Pouvoirs Ugislatifs. 

Jwjt ;— 1. Que la saisie et vente des biens 
apparents d'un debiteur par un de ses cr^an- 
<'ier8 n'erap^he pas la demande do cession 
de seH biens ; 

2. Que la jonction d'une dette, pour laquelle 
■1 y a instance pendante, k une autre dette 
^'xo^dant $40 nMnvalide pas le capias ad «*- 



pondendum, qui rests valide pour la seconde ; 

3. Que, pour Tobtention legale du capias 
ad reffpondendumy il suffit que la deposition, 
outre la dette, constate que le defendeur est 
un com merman t, qu'il a cesse ses paiements 
et a refuse de faire cession de ses biens pour 
le benefice de ses creanciers ; 

4. Que r Acte 48 Vict (Q.) ch. 22, n'est pas 
vltra vires ; et que la cession de biens et leur 
distribution, que cet Acte autorise, ainsi que 
1 'emanation du capiat ad respondendum qu'il 
permet, sont compris dans les sujets sur les- 
quels •* The B. N. A. Act, 1867," Tautorise & 
legislator. — Parent v. Trudd, en revision, 
Stuart, J. C, Casault, Caron, JJ., 28 fevrier 
1887. 



PStitoire — Possessew de bonne foi — Fruits et 
revenus — Impenses — AmSliorations — Comr 
pensation—C C. 411, 412. 
Jugi : — Le possesseur de bonne foi en vertu 
d'un titre, a droit de retenir Timmeuble sur 
lequel il a fait des ameliorations utiles, jus- 
qu'& ce que le proprietalre lui ait paye la 
plus value donnee k Timmeuble par ces ame- 
liorations. — i\%€n« (fe Mitchell, en appel, 
Dorion, J. C, Monk, Tessier, Cross, Baby, JJ., 
5 'fevrier 1887. 



COUR D'APPEL DE DOUAL 

20 juin 1887. 

Presidence de M. Mazkaud, premier 

president 

Demoiselle C. . . v. R . . . 

SSduction — Responsabiliti — Promesse d^ 

mariage — Preuve 

1. Une demande en dommages-intir^tSf formie 

par WW JUle sMuite contre son prHendu 
siducteuTf et fondle sur le prejudice d elle 
causl par une promesse de mariage gtw 
diuind lui auraitfaite, et la seduction qui 
s'en serait suivief ne peut Hre accueillie 
(ju'autitnt quHl est itahli, qu^il y a eu rielU'- 
ment promesfte de mariage, et qae cett^ 
promesse a iti antiriewe A la seduction. 

2. Et il y a lieu, pour la preuve de cette prO" 

messe de mariage, d^appliquer les principes 
du droit commun en mati^e de preuve^ 
c'est'di-dire que la preuve testimoniale n^en 
est admissible qu^appuyie d*un commence^ 
ment de preuve par ScriU 
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''Attendu que Marie C. . . a assign^ Emile 
R ... en 4,000 fr. de dommages-int^i^tB pour 
reparation du prejudice caus6 et all^e ft 
I'appui de sa demande, qu'^tant domestique 
chez les 6poux R..., leur fils Emile lui 
promit de T^pouser, finit par la s^duire en 
lui r^it^rant ses promesses, et qu'^ la suite 
des rapportfi intimes qui s'^tablirent entre 
euz, elle devint groese et accoucha le 11 
septembre 1885 ; que subsidiairement, et 
avant faire droit, elle demande jL prouver un 
certain nombre de faits ^um^r^s en sea 
conclusions ; 

"En droit: 

"Attendu que, s'il est indiscutable que la 
demoiselle C. . . puisse former centre R. . . 
une demande en dommages-int^rets, bas^e 
sur le prejudice k elle caus6 par la promesse 
de mariage, la seduction qui s'en serait 
suivie et I'inex^cution de cette promesse, ce 
droit est soumis & une double condition 
expresse ; qu'il faut, en effet, que la promesse 
soit ant^rieure H la sMuction et qu'elle soit 
pr^lablement ^tablie ; 

"Attendu que rien dans I'espciDe n'autorise 
de d^roger aux principes formulas aux art. 
1341 et 1348, C. civ. ; 

"Attendu que la demoiselle C . . . ne rap- 
porte pas d^s & present cette preuve ; qu'elle 
ne peut r^ulter des termes de la lettre du 20 
mars 1885, qui m6me ne pourrait constituer 
un commencement de preuve par 6crit; 
qu'en effet, les termes de cette lettre, post6- 
rieure de quatre mois & la grossesse, ne sont 
ni formels, ni clairs, ni precis ; qu'il n*y est 
fait aucune allusion k une promesse de 
mariage ant^rieure k la seduction et Tayant 
motiv^e ; 

"Attendu que ce fait qui est T^l^ment 
essentiel du d^lit reproch^ 4 P ... est foi> 
mellement dini6 par celui-ci ; 

"Attendu que la promesse de mariage 
n'^tant pas Stabile d^ k present, il n'y a pas 
lieu de s'arr^ter aux conclusions subsi- 
diaires ; 

" Par ces motifs, 

"D^boute la demoiselle C... de sa de- 
mande, fins et conclusions," 

"Sur appel de la demoiselle C. . . , arr^t : 
La Cour, 

Adoptant les motife des premiers juges, 

Confirma 



NoTB. — D n'est point douteux, dans I'^tat 
actuel de la jurisprudence, que la seduction, 
qui a 4iU exerc^ au moyen d'une promesse 
de mariage, puisse donner ouvertore au 
profit de la fiUe s^uite contre le s^ucteor 
& une action en dommages-int^rSts. V. 
Colmar 31 decembre 1863 ; Grenoble 18 mars 
1864 et Rouen 15 Janvier 1865 (&65.2.169); 
Nimes 2 Janvier 1867 (S. 67.2.39) ; Rennes 18 
mai 1885 (Gaz. PaL 86.1-719) ; Bordeaux 23 
novembre 1886 motifs (Gaz. PaL 87.1.2S4). 
Mais il a ^te d^jjl jug6 qu*une action de cette 
nature ne peut ^tre reconnue fond^ qu'an- 
tant qu'il est 6tabli que la promesse de 
mariage a ^t^ ant^rieure k la eduction: 
Grenoble 18 mars 1864 et Bordeaux 23 no> 
vembre 1886 (loc cU.) Quant & TapplicatioD 
des r^les du droit commun, pour Tadmiois- 
traticn de la preuve de la promesse de 
mariage, V. dans le sens de I'arr^t ci-dessus : 
Paris 19 Janvier 1865 (a 65,2.5). Sic: Lau- 
rent, t. II, No. 310. Contrd: Demolombe, 
Mariage, 1 1, Na 33.-6^02. Pal. 



COUR DE CASSATION (Ch. dhs EBQUfcri*). 

27 juin 1887. 
Pr^sidence de M. B6dakrides. 
Epoux LblAdy v. Poisson-Milon. 
Donation — Tegtament — Dol — Suggestions 
Captation— NuUitS. 
Une doTiation et un testament sont nulSf krsqiu 
le donateur ou testateur, indidt en erreur 
par des manoeuvres trompeuses, nWU poi^t 
donnS ou llgu6 t^U n^y avail lit ditermnl 
par ces mameuvres et t^il edit connu la 
vtritL La volonti de donner ou de Uguer. 
qui est de V essence des dispositions d tUre 
gratuUffait, en effet, enpareil cos difauL 
La constatation du caracthre dolosif et Vtffei 
dStermiTumt des moyens de captation ou de 
suggestion suffit pour moHver Vannylation 
de la disposition d tUre gratuity quieneM 
injecth, quels que soient.d^wie party lehh- 
nifidaire de la disposition, et, d'auJtrepart, 
Vauteur des manoeuvres dont il f^agiL 
LaCoub, 
Sur le premier moyen du pourvoi (sans 
int^r^t, manque en fait) : 

Sur les deuxi^me et troisi^me moyens 
r^unis pris Tun et Tautre de la violation de 
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Tart. 1116 C. civ. et en outre pour le deux- 
ieme moyen, de la violation de Part. 7 de la 
]oidu20avrill810: 

Attendu que la volont6 de donner on de 
l^gner est de Tessenoe des dispositions ti 
titregratuit; que cette volont^ n'existe pas 
lorsque le disposant. induit en erreur par 
des manoeuvres trompeuses, n'etlt point 
donn^ on 1^^ s'il n'y avait ^t^ d^termin^ 
par ces manoeuvres, et s'il edt connu la 
v^rit^; qu'en consequence, la constatation 
dii caract^re dolosif et de Tefiet determinant 
des moyens de captation ou de suggestion 
su£fit pour motiver Tannulation de la dis- 
position & litre gratuit qui en est infect^e 
quels que soient, d^une part) le b^neficiaire 
de cette disposition et, d'autre part, Tauteur 
des manoeuvres dont il s'agit ; 

Attendu que Parrot attaqu6> aprfis avoir 
expose avec details les manoeuvres em- 
ployees d regard de la dame Poisson-Lefevre 
pour I'amener & disposer de ses biens au 
detriment de son petit-fils, constate que lee 
faits releves par les enquetes constituent au 
plus baut degre une captation dolosive au 
moyen de laquelle on a obtenu de la dame 
Poisson, induite en erreur, tant la donation 
du 7 decembre 1883, que le testament du 11 
deoembre mdme annee; qu'ainsi Tarret 
attaque, dont les motifs satisfont aux pres- 
criptions de Tart. 7 de la loi du 30 
avril 1810 et reposent sur une base legale, 
n*a point vioie Tart. 1116 C. civ. ; 

Ilejette. 

Note.— Sur le premier point : Part 47 de 
Tordonnance de 1735 mentionnait speciale- 
inent la suggestion et la captation comme 
cause de nullite des dispositions testamen- 
taires. Aucune disposition du Code ne 
mentionne, au contraire, cette cause de nul- 
lite des dispositions & titregratuit. Cepen- 
dant la jurisprudence et les auteurs n'ont 
jamais hesite & Tadmettre dans notre droit 
actuel, et cette manidre de voir se trouve, en 
effet, pleinement justifiee par les travaux 
preparatoires du Code. Le projet du Code 
civil de Fan VIII contenait d'abord une 
disposition ainsi con^ue: "La loi n'admet 
point la preuve que la disposition n'a ete 
faite que par baine, colore, suggestion ou 
captation.*' On craignit que cette disj)osi- 
tion, qui devait avoir pour objet de tarir la 



source de ces sortes de procte, dont la fre- 
quence, dans I'ancien droit, aurait le cbamp 
trop libre k la vexation et & la calomnie, ne 
depassAt son but ; on craignit, comme Ta dit 
Bigot-Preameneu (Expose des motifs), que 
la fraude et les passions ne fussent enlianlies 
et encouragees, en croyant trouver, dans la 
loi elle-m#me, un titre d'impunite, et Ton 
Bupprima toute disposition speciale & cet 
egard dans le Code, pour s*en remettre & la 
sagesse des tribunax. 

La captation et la suggestion sent done, en 
principe, restees sous I'empire du Code, 
comme sous Tempire de la legislation ante- 
rieure, une cause d'annulation des disposi- 
tions k titre gratuit, lorsqu'elles ont ete 
empreintes de dol/ c'est-^ire, comme le 
diseAt Aubry et Ran, J 664, t. VII p. 67, 
lorsqu^elles ont ete accompagnees de pra- 
tiques artificieuses ou d'insinuations men- 
song^res, et quMl resulte des circonstances 
que le testateur oudonateur n'eftt pas dispose 
s'il e(lt connu la verite des faits. V. Cass. 
14 novembie 1831 (S.31.1.427) : 15 mai 1861 
(S.62.1.1049 — J. du P. 63.298 — D.62.1.32). 
Comp. : Douai 12 mars 1867 joint & Cass. 21 
juillet 1868 (8. 68.1.411— J. du P.68.1099— D. 
69.1.40) ; Caen 28 juillet 1873 (a 74.2.139— J. 
du P.74 . 605— D. 74.6.165); Chambery 9 agftt 
1876 joint jl Cass. 6 aotit 1877 ^a78.1.272— J. 
du P. 78.677— I).78.L163). ^drf<? ; Duranton t. 
VIII, n. 161 ; Demolombe, Donations, t I, 
Nos. 384 et suiv. Masse et Verge, t. Ill, i 
422, notes 3 et 4 ; Aubry et Ran, ubi mprd; 
Laurent, t XI, Nos. 132 et 133. 

Sur le premier point : V. conf. : Besan^on 
26 novembre 1856 (S.57.2.224— J. du P. 56.2. 
584— D.57.2.138) ; Cass, 16 mars 1875 (S.77.1. 
117— J. du P.77.275— D.76.1.491); 2 Janvier 
1878 (S.78.1.103— J. du P. 78.251— D.78.1.136). 
Sic: Aubr>' et Rau, t. VII, ? 651, note 6; 
Demolombe, Donations, t I, Na 383; Lau- 
rent, t. XI, No. 132.— Gaz. Pal 



A GENERATION OF JUDGES. 
Tbe author of " A Generation of Judges," 
does not give his name, simply calling him- 
self " their reporter," though he might with 
reason have revealed his identity. There is 
nothing in hie book to be ashamed of; noth- 
ing to be particularly proud of; it is simply 
an intelligent account, illustrated by anec- 
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dotes, of the judges of the past generation, 
beginning with Cockbum and ending with 
Jcssel, and inchiding some great names of 
lawyers— like Benjamin — who were very 
near the Bench but did not quite reach it. 
Cockburn, the first on the list, will always, 
we think, be a memorable fijrure in tlie 
modem history of the English bench. A 
scholar, especially a master of modern 
tongues, a wit, an orator, a gentleman of 
fascinating presence, ho had also great in- 
dustry and great powers; and every gift he 
liad he used to its fullest capacity. Indeed, 
ho wag as a young man given up to all the 
pleasures of the great world of London. 
" Whatever happens," he is reported to have 
said, ** I have had my whack," a sentiment 
whicli has l)een uttered more elegantly but 
to th(^ same eflbct in classic poesy and in 
KiJL'iish literature as* well. It is the opinion 
oftho reporter of those judges that the re- 
piitjiti(»n of having pa,s8ed a stormy youth 
gave lAivd Cockburn a certain popularity. 
Tliis is possible. Public favor is very 
ercontric; it is given to extremes. Pitt and 
Fox, ro8jx)ctability and recklessness, shared 
bt'tweon them a great popularity. Disraeli 
and (ila<lstone were men certainly of very 
oi)}M)site characters, yet each commanded 
pu I )lic support. Keckless "good-fellowship" 
an<l (evangelical rectitude, each has a certain 
constituency, the boundary lines of which it 
is not easy to draw, 'i here is a window in 
11 »o robing room of the Castle of Exeter, out 
of which Cockburn, when on circuit, had once 
to (e.scai)e. lie did not willingly choose that 
circuit in after years. To the last he con- 
tinued to be a man of fashion as well as a 
man of law : — 

" Cock burn's days and nights during the 
term wore spent with a regular irregularity, 
lie would return from his work at court and 
after dinner he would be found at the oi)era 
or a concert indulging his love for music ; or 
ai a reception, or perhaps he entertained a 
jKirty of his own friends, indulging, it might 
])o, the prima donna of the day, at the fam- 
ous table of which he was the life and soul. 
Ho always went to bed between one and two 
in the morning, with a nightcap of whiskey 
and water. His habit of mulorate hours and 
strict temiHjranco was in a life the duties 



I and pleasures of which were both laborious, 
perhaps the cause of his reaching his seventy- 
; eighth year. He did not rise early in the 
I morning, but just in time to take a burned 
' breakfast and dash into bis carriage with 
I the words ' To Guildhall as hard as you can 
' go.'" 

, His two great cases were the Ticbbome 
case and the Washington treaty, or Geneva 
arbitration affair, both of which have been 
impressed on the public mind. But the pro- 
fessional mind will probably retain longesst 
his marvellously industrious and learned 
judgment in the Franconia case, which l:>ear8 
upon our own claim of territorial jurisdiction 
in the matter of the fisheries. The decision 
in the Franconia case has always seemed to 
me to have been misunderstood on this side 
of the water as being adverse to the claim 
of territorial jurisdiction, a marine league 
from shore, in the matter of the fisheries. 
Now, the case was discussed in three courts 
under various aspects, and Mr. Benjamin, 
who may be taken to have been the ablest 
counsel in the case, expressly gives up the 
argument against fishery jurisdiction, and 
confined himself mainly to the point of the 
jurisdiction of the English Admiralty court, 
either in criminal cases or in the form of 
action brought under Lord Campbell's act 
against the owners of the Franconia. 



Mr. Justice Lush was a judge of quite an- 
other character. His name is not suggestive 
of sanctity, but he was a regular preacher at 
a Baptist chapel in Regent's park. Bat he 
did not carry his pecidiar theology into court, 
his only exhibition of difference from other 
judges being that when he sentenced a pris- 
oner, instead of " And may God have mercy 
on your soul," he would say " And may you 
be led to seek and find salvation." But he 
was not austere and, like a fine old Kng- 
lish gentleman all of the olden time, ht^ 
kept up the delightful, but dangerous habit 
of finishing a bottle of port after dinner. He 
would have been wiser had he stuck to claret 
which, when properly corked, insinuates it- 
self into the intellect without distarban«» 
and prolongs conversation without shorten- 
ing life. Of Baron Cleasby, who does not 
figure largely, one good characteristic anec- 
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<lote is given. He was a mild mannered, 
timid man, a Tory, of course, and hated to 
sentence people to disagreeable sentences . 
*' You are one of the worst men I ever triedi^ 
Cleasby would say, " and the sentence of the 
court is that you be imprisoned for one month /" 
There are some good things about Byles, 
whose book on •* Bills " is so familiar to law 
students. He had a sorry nag which the 
profession called *' Bills," so that they could 
Nay, ** There goes Byles on " Bills ;' " but ho 
and his clerk called the beast "Business," 
8o that when he was riding, of which he was 
very fond, it could be said that he was " out 
on Business." This same wag was the cause 
of a very good joke which can he appreciated 
only by lawyers who know the seventeenth 
section of the statute of frauds. ** Suppose," 
said Mr. Justice Byles to a counsel in a case, 
" that I were to agree to sell my horse, etc.," 
and he gave an illustration too apt for the 
counsel to get over, so the only resource he 
had was to say, maliciously, " Oh, my Lord, 
the section only applies to Uiings of the value 
of Un pounds ! " Once a prisoner was tried 
l)eforB him for theft, and medical testimony 
was given that the man was subject to kle|>- 
tomania. " Yes," said the judge, " that is 
what I am sent here to cure." Mr. Justice 
Martin was an oddity who had a great dis- 
regard for all displays of learning, for 
obvious reasons. On one occasion in a real 
i>roperty case a very learned counsel referred 
to the laws of Howel Dha. " I don't believe 
there was such a person," said Baron jNIartin. 
The same dreadful baron was once found 
reading Shakespeare. ** Why, Martin," said 
a brother judge, " I had no idea you were a 
student of Shakespeare." *'Well," said the 
baron, "I never read him before, but I have 
l)oen reading him for the last twenty minutes, 
and from what I have seen of him / think him 
« rmj overrated man" He was fond of cock 
lighting, and once a prisoner on being called 
for ^sentence said : ** I hope your lordship 
will not be hard on me ; and perhaj* your 
lordship would accept a beautiful game cock 1 
Icurat home." The judge gave him not a 
very severe sentence, and then said, " ^lind, 
don't send me that game cock." 



The sketch of Lord Hatherley is edged with 



a certain amount of satire. " On Sundays," 
says the reporter, "he taught in a school, 
and every anniversary of his wedding day 
lie wrote a sonnet to his wife. With all thv< 
he would not have been chancellor but for 
an accident. He was a man after Mr. 
Gladstone's heart, who could give a most 
tenderly conscientious aid to everything his 
party chief wished to accomplish." His 
father was the Alderman (afterwards mayor) 
Wood who was one of Queen Caroline's 
friends in the contest with the king, and who 
was mercilessly satirized by Theodore Hook 
in the " John Bull." Lord Cairns, who comes 
next, was also a religious and even theolo- 
gical judge. Ho ran his race in life under 
very disadvantageous conditions. His health 
was simply wretohed and for many years he 
was simply " kept alive " by various medica- 
ments. Nevertheless he was a Q,C. at thirty- 
se^'en, and solicitor-general at forty. He was 
never rich; and a relative had to endow his 
peerage for him. He cast a certain gloom 
about him. " Not to stay to prayers at 
Cairns' liouse after a reception was suj)i)osed 
to bo fatal to the chances of the aspirant." 
Cairns was a great favorite with Disraeli, as 
Hatherly was with Gladstone- He made a 
greater number of appointments than most 
occupants of the woolsack ; from 1874 to 1880 
he appointed Archibald (a Nova Scotian, 
brother of Sir Adam Archibald), FieM, 
Lindley, Huddleston, Manisty, Hawkins, 
Lopes, Fry, Stephen and Bowen. Of JeJ-s(d, 
who died only in 1883, at least one good story 
is U)\d. He was of the Israelitish race and 
he dropixjd his h^s. An old story aris^-s out 
of this habit When at the Bar he was (to s- 
examining a French witness throuirh an 
interpreter in a patent case, in regard t«> a 
certain chemical compound of a jK^isonous 
character. " If you 'eat it?" asked Jossel. 
" Si vous le raangez?'' said the interpreter. 
" Mangez !" said the witness, lifting up his 
hands in horror, " Mais, ce n'est pas i>our 
manger!" It was some time before Jessel 
could get on sufhcionjly intimate terms with 
the evasive letter to induce the interpreter 
to ask what would happen *• si vous I'^chauf- 
fez?" We have also an account here of 
Judah Benjamin, whose career certainly con- 
tains all tlie elements of a great and success- 
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ful romance. He was born a British subject, 
at St Croix, in the West Indies ; he was of 
the Jewish race ; he was a senator of the 
United States; he was Attorney-General of 
the Confederation under JefF. Davis ; he lived 
in England and died in Paris, having become 
a domiciled resident of Paris. " Benjamin 
was not possessed of any graces of manner 
or appearance. He was a short round man 
with a strong American accent, pronouncing 
jury as if it were * jewery.' " He made great 
sums as a lawyer, and but for his Confederate 
history, and his age no doubt, he would 
surely have gone to the bench. But it would 
not have been a wise thing to do to appoint 
such a man to such a position, even many 
years after the fall of the Confederacy. It is 
noticeable that in these accounts of famous 
English judges, there are hints of many 
weaknesses of temper, of industry, and some- 
times even of moral character. " I have seen 
all the great English journalists," Siiid George 
Augustus Sala, " and none of them are Um 
feet high." It is quite likely that if we could 
transplant men like the late Judge Ramsay, 
the present Chief Justice Hagarty, or the ex- 
Equity Judge Ritchie, of Nova Scotia, to the 
bench of England they would shine there by 
virtue of learning, of industr>', of keenness of 
intellect, of dignity of manner and of probity 
of character, and even by virtue of a certain 
wit repressed in some cases on account of 
the too short distance which in some ways 
separates the bench from the bar.—*' MJ.G." 
in tlie Gazcltc. 



INSOLVENT NOTICES, ETC. 
Qufftec Official Gazette, Aug. 13. 
Judicial Abandonments. 
E. Beaudet et al., Quohec, Aujfupt 2. 
Nazaire Fournier, Shorbrooke, Aupust 8. 
J. Levi Oaudette, Montreal, August 2- 

Ciiratorg appointed. 
Re Louis S. Bisson, Montreal.— Kent &, Turcotto, 
Montreal, curator, August *A 

Re Alice Mary Swalwcll and Margaret McKenna, 
(The Boston Millinery Rooms).— J. M. M. Duff, cur- 
ator, Montreal, August 9. 

Re J. Levi Gaudette.— 0- Desmarteau, Montreal, 
curator, August 9. 

Rt L. H. Lafleur, Yamaaka. — Kent k Turcotto, 
Montreal, curator, August 4- 



Re Damase Rocheleau.— C. Desmarteaa, Montreal, 

curator, July 22. 

Dividends. 

Re Clement Berthiaame, Controcoeur.— First and 
final dividend* payable August 30, A. B. Oerraisand 
A. L. Kent, Montreal* joint curator. 

Re Eurdbo Bonrgoing, Ste. Flavic.— First and final 
dividend, payable August 24, H. A. Bedard, Quebec, 
curator. 

Re J. A. Landry, Montreal.— First and final dividend, 
payable September 5, Kent & Turcotto, Montreal* 
curator. 

Re F. X. Rinfret. Matanc.— First and final dividend, 
payable August 2i. U. A Bedaid* Quebec* carator. 

Re F61ix Vuchon, St Eugene.— First and final 
dividend, payable August 24, H. A. Bedard, Quebec, 
ourutor- 

Separation a§ to property. 

Minnie J. Condy vs. Charles F. Pharaoh, trader, 
Cowansvillo, August 5. 

Sophronie Monbleau vs. Odilon R^millard, farmer, 
Stc. Marguerite de Blairfindie, July 8. 



GENERAL NOTES. 

A ludicrous illustration of the proneneM often 
shown by counsel to identify themselves with their 
clients, has been contributed in the course of hearing 
a breach of promise case at the Liverpool Assises. 
The plaintiff, described as "an attractive-looking 
widow of about thirty-five." brought an action aninst 
a Uical licen!!>ed victualler named William Henry 
Veevcrs, to recover damnges. and was awarded £S0. 
The plaint.ff wiu» represented by Mr. Segar, who ob- 
served, in tlie course ot his opening statemenL " Our 
cate is that for a considerable time^ since the end of 
18**'^ the defendant has been courting us." Thisex- 
traardinnr>' nttrihution of affection to the defendant 
oiicitcl fn>m Mr. Justice Wills the query, "Are you 
and the soiiciior, then, coming into the courtship?** 
After thi.i illustration of counsel's identification with 
client, there is no longer occasion to doubt the vera- 
city of the anecdote about the barrister appealing to 
the judge, on behalf of a woman just found guilty of 
ujur ier, in the startling words, ** My lord, we are on 
the point of becoming a mother."— /rwA Law Timet. 

Dison8-le,jparco queerest %i invrnisemblable que ^a 
doit ^tre vrai : les 6poux (ruyot. ehiffonniera.pr^veous 
dc vol, paraisseut assurdmont de bonne foi dans lenis 
explications. 

En ehiffonnant, ii Auberviiliers, lis ont tn>uv<< ane 
montro et une alliance; ces deux objets ilslesont 
vcndus :\ un brocanteur ; tel est le vol qui leur est 
reproohd. 

Or, la raontrc ot la bague ont <^t^, leur dit M le 
pr<^.<ident, trouvdes dans les d^^combros de TOp^ra- 
Comique. 

Le pr(^venu.— Mais, mon president, nous n'en sa- 
vions rien, ma fcmme ni moi ; nous avons Irouvd fa a 
Auberviiliers. dans la d<^ohan;e de la rue du Man^-in : 
quand le tombereau est arriv6, et qu'on I'a d^hanrr, 
nous y avons couru, comme d'autres ohiffonniers: 
nous trouvons une vieille montre toute noire... ♦•• 

M. le nrt^sident.- Eh bien, cola aurait dQ vo« indi- 
quer qu elle avait H6 noircie dans un incendie. 

Le pr^^venu.- Nous n'avons pas pcns6 a ^a, 

M. le pr^^.sidenL— En tout ca*, vous aves bien ocnir 
k aller vendrc la montre et la bague, au lieu d'aller la 
porter au commis.'?aire de police. 

Le pr(*venu.— Jc n'ai jamais eatendu dire qu/il 
fail ait porter Ics objets chiffonn^s chex le oommissaire 
de police. 

M. le prdsident.— Les chiffonniers savent parfaUc- 
ment ccia, 

Le Tribunal les a condamn<5s chacun ^ six jours de 
prison. 
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The present Supreme Court of Tennessee 
have beaten the record for rapid adju- 
dications. It appears that the roll of the 
Court was greatly obstructed by a long list 
of causes, and the result of popular feeling 
was the election of a bench pledged to clear 
the docket In two years, it is eaid, the new 
judges have decided over two thousand 
cases. They achieved this gigantic labour 
by limiting argument to fifteen minutes, 
by writing opinions only on questions of 
special importance, and by disposing instan' 
6t of a great many cases. Doubtless, a good 
deal of bad law and inaccurate appreciation 
of facts is inseparable from this rough and 
ready system, but the suitors who come after, 
and find the door to justice unobstructed, 
will reap some benefit from it 



The candidates for the presidency and 
vice-presidency are all lawyers, with one ex- 
ception, lift*. Cleveland practised in Buffalo, 
but was not specially distinguished. Mr. 
Tburman, who is on the ticket with him, 
held a higher place at the bar, and was for 
four years a justice of the Supreme Court of 
Ohio. Mr. Harrison, the Republican can- 
didate for the presidency* is a veteran prac- 
titioner, and was at one time reporter to the 
Supreme Court of Indiana. His associate 
on the ticket, Mr. Morton, is a banker in 
New York. 



An anecdote, related by the Buffalo Express, 
of Cleveland when he was practising law in 
that city, will be appreciated by a good 
many of his professional brethren. Among 
the friends of the present occupant of the 
^hite House was a bright fellow, but with 
the bump of laziness abnormally developed. 
He was not a well-read lawyer, and when- 
ever it was necessary for him to use a deci- 
sion bearing on any point it was his habit to 
loangeinto Cleveland's office and casually 
worm the desired information out of his 
friend's mental storehouse. The latter was 



not so dull as not to appreciate the fact and 
to resent the sponging — ^not so much because 
the process was worthy of that name as be- 
cause he wished to spur his friend on to 
more energetic work. One day the friend 
came in on his usual errand, and when 
Cleveland had heard the preliminaries usual 
to the pumping process, the latter told his 
questioner that he had given him all the in- 
formation on law matters that he was going 
to impart ** There are my books," said Cleve- 
land, "and you're quite welcome to use them. 
You can read up your own cases." "See 
here, Grover Cleveland," said the friend, " I 
want you to understand that I don't read 
law. I practice entirely by ear, and you 
and your books can go to thunder." 



President Cleveland, in his letter of ac- 
ceptance, depicts in very forcible terms the 
dangers of the enormous surplus which has 
accumulated in the treasury. An infini- 
tesimal fraction of this troublesome sur- 
plus might be usefully and honorably 
employed in increasing the salaries of some 
of the underpaid judges of the great republic, 
beginning with the Supreme Court 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
London, July 26, 1888. 

Present:— Tex Earl op Shlbornb, Lord 

Watson, Lord Hobhousk^ Sir Barnbs 

Pbaoogk. 
Allan et aL (defendants), Appellants, and 

Pratt (plaintiflf), Kespondent 
Appeai to Privy CouncU^C. C. P. Art 1178 

— Jurisdiction — How determined cw to 

Amount, 

Held : — ITuU in determining whether an appeal 
lies to Her Meyesty in Her Privy Council 
from a judgment of the Court of Queen's 
Bench, the judgmerU is to he looked at as it 
affects the interests of (he party who is pre- 
judiced by it, and who seeks to relieve him* 
self from it by appeal; and so, where the 
appeal toas by the defendant from ajudg- 
ment condemning him to pay $1,100 
damages, it was held UuU the appeal was 
incompetent, though ihe amount demanded 



2U 



THE IjBGAL news. 



by the (u^ion exceeded five hundred pounds 
sterling, 

(The judgment appealed from is reported 
in M. L. K., 3 Q. B. 7.) 

The Earl op Sklbobnb:— Their Ix)rd8liip8 
are of opinion that the appeal is incom- 
petent. The proper measure of value for 
determining the question of the right of 
appeal is, in their judgment, the amount 
which has heen recovered hy the plaintiff in 
the action and against which the appeal 
could be brought Their Lordships, even if 
they were not bound by it, would agree in 
principle with the rule laid down in the 
judgment of this tribunal delivered by Lord 
Chelmsford in the case of Macfarlane v. 
Leclaire (15 Moore, P.CC. 181), that is, that 
the judgment is to be looked at as it affects 
the interests of the party who is prejudiced 
by it, and who seeks to relieve himself from 
it by appeal. K there is to be a limit of 
value at all, that seems evidently the right 
principle on which to measure it The person 
against whom the judgment is passed, has 
either lost what he demanded as plaintiff or 
has been adjudged to pay something or to do 
something as defendant It may be that the 
value to the defendant of an adverse judgment 
is greater than the value laid by the plaintiff 
in his claim. If so, which was the case in 
Macfarlane v. Leclaire^ it would be very unjust 
that he should be bound, not by the value to 
himself but by the value originally assigned 
to the subject matter of the action by his 
opponent The present is tlie converse case. 
A man makes a claim for much larger 
damages than he is likely to recover. The 
injury to the defendant, if he is wrongly 
adjudged to pay damages, is measured by 
the amount of damages which he is adjudged 
to pay. That is not in the least enhanced to 
him by the fact that some greater sum had 
been claimed on the other side. 

Therefore in principle their Lordships 
think the case is governed by Macfarlane v. 
Leclaire upon the question of value, and they 
do not think it is at all affected by the 
circumstance that the Court below did not 
give effect to that objection, but gave leave 
to appeal It has been decided in former 
cases that leave so given does not make the 



thing right, if it ought not to have been 
done. 

Then it is submitted by the learned counsel 
that their Lordships ought to give an oppor- 
tunity for an application to be made for 
special leave to appeal, on the ground that 
not only questions of fact but also, as bearing 
on those facts, questions of law, and parUcn- 
larly a question of law which may be 
important, upon article 1054 of the Civil Code, 
are involved in the case. Of course their 
Lordships will not at present go into the 
merits of the case at all, and they will 
assume that there may be such a qnesticHi 
and that it may be important; but the 
present question is, whether, this appeal 
being incompetent, they ought to give, under 
the circumstances of the case, an opix>rtanity 
of asking for special leave to appeal No 
doubt there may be cases in which the 
importance of the general question of lav 
involved may induce their Lordships to give 
leave to appeal, though the value of the 
matter in dispute is not sufficient; but their 
Lordships must be governed in the exercise 
of that discretion by a consideration of all 
the circumstances of each particular case. 
In this case they see, from the tbanner in 
which it comes before them, that this general 
question of law, if allowed to be argued <»i 
appeal, would be argued at the expense, if 
he did appear and go to any expense, of a 
man evidently too poor to undertake it 
And, secondly, they see that there would be 
no probability whatever, if they permitted 
such an appeal, of their Lordships having 
the assistance which they must neoeflsarily 
desire, whenever an important questi(»i ss 
to the construction of an article of the Civil 
Code, having so large a bearing as this is 
suggested to have, may require to be con- 
sidered and determined by them. If in any 
future case a similar question should arise, 
and should be competently brought before 
their Lordships, no doubt it will be decided 
upon its merits and not held to be finally 
concluded by the judgment given in this 
particular action. Their Lordships do not 
think it would be at all a satisfactory thing 
to allow an appeal not otherwise competent 
for the sake of raising in those circumstances 
and in that manner a question of the im- 
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portance which this question is said to have. 
Therefore the appeal will he dismissed, hut, 
as nobody has appeared to oppose it^ there 
will be no costs. 



COUR DE CIRCUIT. 

13 join 1888. 

Coram Lobanobr, J. 

Dbsjardins v. Hottb. 

PfOprUtcdre riveraxn—Qrhfe — ProprUU — 

Gravier. 

JuGE : — Qu'tm proprUtaire riverain dont la 

terre se prohmge jwqu'd. une riviire navir 

gabU €t floUabU, n^a avcune rSdamation 

contre taie personne qm evdbve du gravier et 

fait des excavationa 8w la grhfe en face de 

son terrain entre Veau bas9e et la ligne des 

inondatians, 

Le demandeur all^e qu'il est propria tai re 

d^une terre qui s'^tend jusqn*^ la rividre 

d'Ottawa pr^ de Ste. Rose ; que le d^endeur 

centre sa volont^ aurait enlev^ du gravier sur 

sapropri^t^ &reztr6mit^ touchantft la riviere 

Bt y aurait fait des trous considerables, ce 

qai lui aurait caus^ des dom mages an mon- 

tant de $40.00. 

Le d6fendeur plaida en niant avoir rien 
enlev^ sur la propriety du demandeur, mais 
admettant avoir pris du gravier sur la grSve 
en face de la dite propriety, le defendeur al- 
l^ant que cette grdve ^tait la propriety 
pablique, la dite riviere d'Ottawa 6tant flot- 
table et navigable. 

La Conr a maintenu la pretention du d6- 
fendeur. Les anr^ves sur les bonis des 
rivieres flottablee et navigables, c'est-drdire 
les reUus que forme Peau courante lorsqu'elle 
ae retire on proprement dit le lit des rivieres 
forment partie du domaine public 

Action debout^e avec d^pens. 
/. A, LarivHre, avocat du demandeur. 
Robidoux, Fortin <fc Booker, avocats du de- 
fendeur. 

(j. J. B.) f 

SUPERIOR COURT— MONTREAL* 
Dc«crtp(ian — Dommages — Exception d la forme, 

JuGft : — Que dans une action par une veuve 
pour dommages soufferts par la mort de son 

* To appear in Montieal Law Reports, 4 S. C. 



mari, d Temploi du defendeur, 11 n'est pas n^ 
oessaire qu'elle indique la date et Tendroitde 
son manage; 11 suffit qu'eUe se decrive 
comme veuve de son ditepoux. — McMahon v. 
Jt«»,Gill,J.,20juinl888. 



dti de Montrkd^Feux d^artifice— Accidentia 
Dommage — ReqwruahilitS. 
JvGk :— Qu'A I'occasion de fStes on r^'ouii- 
sances publiques, lorsque la dte de Montieeal 
permet, dans les endroits publics, les feux 
d'artifice, elle est responsable des accidents 
qu'ils peuvent occasionner, mSme dans le cas 
oil ces feux d'artifices sont sous le contr61e 
d'organisateurs particuliers.— i^br^^t v. La eiti 
de Montrial, Loranger, J., 30 mai 1888. 

Entrepreneur— Architecte—R^ception des tror 
vaux — Suspension de la rSception— Joints 
— Dommages — Retenue. 

JuG&: — lo. Que lorsqu'un entrepreneur 
s'oblige de terminer et livrer une bdtisse au 
milieu de la saison d'ete, et que, sans la faute 
du proprietaire, il ne la livre qu'au mois de 
novembre, le proprietaire, sur Tordre de Tar- 
chitecte qui declare ne pouvoir recevoir cet 
ouvrage vu la saison avancee, a droit de re- 
tenir entre ses mains une somme suffisante 
comme garantie jusqu'au printemps suivant, 
alors que Tarchitecte pourra recevoir Pou- 
vrage ; 

2a Que sous les circonstances cl-dessus r&- 
latees, si au printemps I'ouvrage a besoin de 
reparations avant d'etre accepte, le proprie- 
taire, apr6s avoir mis les entrepreneurs en de- 
meure, pourra faire faire ces reparations et les 
deduire du montant qu'il a garde comme 
garantie. — Boismenu et al. v. Les curS et mar- 
guiUiers de VCEmre et Fabrique de la paroisse de 
Ste-Cunigonde, Jette, J., 30 Juin, 1888. 



Railway Act — Appointment of arbitrator — Au- 
thority of CourL 

Hbld:— 1. That under the Railway Act, a 
judge of the Superior Court has no power to 
appoint an arbitrator for either of the parties 
or to replace an arbitrator who has resigned ; 

2. That, following article 1348, C. C. P., a 
submission to arbitration becomes inopera- 
tive upon the resignation of one of the arbi- 
trators named by either of the parties, if no 
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provision is made in the sabmission for the 
replacement of each arbitrator.— Ontario ds 
Quebec Ry* Co. & LaUjvr et oJ., Jett^, J., July 
10, 1888. 



PhemptMfn dHnstance—Interruptum^Pourpat' 
lers drarrangemmt — Entente entre procu- 
rews ad litem, 

JvQt :— Que iorsqu'il y a dans une cause 
des propositions d'arrangement,des pourpar- 
lers entre les procareurs A la fin, que vn 
Pidentit6 de la cause avec une autre, la 
pzeuve dans une servirait dans Tautre, oa 
que la decision d'une cause d^derait de 
Pautre, 11 y a suspension et interruption de la 
peremption — Ouellet v. La Oie, du Chemin de 
Per du Pacifique, Gill, J., 13 juin 1888. 



Bespcnm biliti'-^Oocupant — Auvent — Propria 
taire. 
Jug6 :— Que Toccupant qui place un auvent 
sur le devant du magasin qu'il occupe est re- 
sponsable de sa chute et des dommages 
qu'elle occasionne aux paasants, quandmeme 
cet occupant ne serait paa propri^taire de la 
maison.— jBrtMon v. Renavd, Davidson, J., 5 
juin 188a 



Venie— Conditions— RSpitition — Prescription — 
a a Art. 2261. 
JuG± :--Que la prescription de deux ans 
pour d^lit (C. C. art 2261) ne s'applique pas 
k une action en recouvrement d'une certaine 
somme pay^ sous certaines conditions et 
que le d^posant r^p^te lorsque ces con- 
ditions n'ont pas 6t6 remplies. — Janes v. 
Moodie, Jett^ J., 17 sept. 1886. 



Lois des douanes-^Prescription — Dommages— 
46 VicL, chap. 12 (1883). 
JuGfe : — Que la prescription de trois mois 
6tablie par le statut 46 Vict ch. 12 (1883) 
contenant la loi sur les douanes & I'encontre 
des actions intents centre tout officier des 
douaoes pour oe quUls auront fait dans 
Texercice de leurs devoirs, ne s'applique 
qu'aux actions en dommages.— Xanctot v. 
Eyan, Gill, J., 31 mars 1888. 



Saisie-arrit — Exieution — Paiement apr^ taitie. 

Jugs : — Qu'un tieis qui a le^a significatioii 
d'une saisie-arrdt et qui subs^nemmentpaie 
ce qu'il doit au d^ndeur, m^me en payant 
& Tbuissier porteur d'nn bref d'execution et 
sous la menace de la saisie de sea biens p«r 
le d^endeur, doit ^tre condamn6 A payer de 
nouveau la m^me detie an demandear 
saiflissant par la saisie-arrdt — LaUmds t. 
Archambault, <k La de, du grand TSlgraphe 
du nord-oueH du Canada, T. &, Tellier, J., 28 
avrill888. 



COURT OF QUEEN'S BENCH— 
MONTREAL^ 
Partnership — Misappropriation by partner oj 
other moneys to use of firm — LiabiiUy of 
firm — Limited partnership — Arts. 1875, 
1877, 1880 G C.—RegistraHan—Specia 
Partner, 

Hbld :— Where one of the partners in a 
firm misappropriated moneys belonging to a 
certain building society, of which he was the 
secretary-treasurer, and applied them to the 
uses of his firm, entering them in the books 
as "loans" — not from himself^ but from 
others, that these moneys, although obtained 
by him tortiously without the privity of hia 
co-partners, having gone into the business of 
the firm, the members of the firm were 
jointly and severally responsible to the 
original owners for the amount thereof, to 
the same extent as if the loan had been 
made legitimately. 

2. Where the $15,000 capital, originally put 
into a firm by a special partner had become 
impaired, and was reduced to less than 
$9,000 at the time a new firm was formed, 
that the declaration then made, that the 
capital put in by the special partner was 
$15,000, was a fiilse statement within the 
meaning of Art 1877, G. G., and entailed 
upon the special partner the liability of an 
ordinary partner. 

3. That the omission to use the name of 
one or more of the general partners in the 
partnership name makes a special partner 
liable as a general partner, under Art 1880, 
G. C—CommerHal Mutual Budding Society 
<k Sutherland, Dorion, Gh. J., Tessier, Cross, 
Baby, J J., April 7, 1888. 

* To appear in Montreal Law«&eporta, 4 Q3. 
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RECENT U.S. DECISIONS, 
Reward— 'Capture of one priioner — Recovery 
pro ianto. 
An offer of reward made for the capture of 
two persons is not so acted upon by the cap- 
ture of one as to entitle the captor to recover 
pro ianto upon the offer. It is urged that the 
proclamation offering the reward for the 
arrest of the two persons, if acted upon in the 
arrest of one, would constitute a contract that 
might be apportioned, and the plaintiffs 
under it entitled to one-half of the reward 
offered for the arrest of both on the arrest of 
one of the persons for whom the reward was 
offered, and so, independent of any declara- 
tion or agreement to that effect, claimed to 
have been made after the arrest The prom 
ise is to pay so much money for the arrest of 
the two persons. This is an entire proposi- 
tion, which when acted upon by any person, 
would constitute a contract single in its 
nature, and not subject to apportionment 
under mles recognized wherever the com- 
mon law is in force. No facts are stated, 
such as that the plaintiffs were prevented 
from arresting both the persons for whom a 
reward was offered, by the fault or fraud of 
the defendant) from which the law would 
raise a new contract, and give a remedy on a 
(quantum meruit. It would be but the ordin- 
ary case of a partial performance of an entire 
contract if it appeared that the act done by 
the plaintiffs was performed with a knowl- 
edge that the reward had been offered, which 
does not appear to have been true in this 
case. It does not become necessary to detet^ 
mine whether one, who without knowledge 
that a reward has been offered for a named 
person, arrests such person, is entitled to the 
reward. As to this there is some conflict of 
authority. Nor does it become necessary to 
determine whether the fact that the plaintifib 
were peace officers would defeat their right 
to recover their reward if they were otherwise 
shown to be entitled to it Texas Supreme 
Court, Nov. 11, 1887. Blain v. Express Co. 



THE VALUE OF WOMEN. 

Women, whether taken piecemeal or in the 
whole, whether young or old, are and have 
long been of uncertain value, and the source 



to those interested in them of revenue of var- 
iable amounts. Slavery is a dead issue, so we 
are not alluding to the value of the gentler 
sex in that state, nor, indeed, to their indirect 
value in a state of matrimony or maternity. 
In England, early in this enlightened cen- 
tury, a man sold his wife, a child, and some 
furniture} for eleven shillings sterling; in the 
si^e year a butcher sold his spouse by 
auction, on a market day in Hereford, for 
one pound four and a bowl of punch; while 
a few years later, another wife was disposed 
of, at the market-cross at Knaresborough, 
for sixpence and a quid of tobacca {Morn- 
ing Herald, March 11, 1802, and April 16, 
1802; ifomtn^ Po«/, October 10, 1807.) And, 
as we understand it, the records of Arapahoe 
Ck>unty, Col., show that in May, 1882, in 
consideration of $75, ''and the further valu- 
ation of one yellow dog," John Howard sold, 
devised and quitted claim unto John Doe all 
his right, title and interest to and in his wife, 
Rebecca Howard, together with all and 
singular the improvements and heredita- 
ments therein and thereon. 

But nowadays it is not necessary to 
sell one's life's partner, or infant prodigy, to 
make money ; to speak fijsuratively, to do so 
is to kill the goose that lays the golden eggs ; 
all that is requisite now is to arrange matters 
so that the wife or bairn tumbles in the 
street, or is injured by a railway train, or 
hit, or hurt, by some one who has means at 
his command. We wish to consider what 
money may be made by the fair sex, not by 
preaching nor practising, not by selling nor 
teaching, not by telephoning nor caligraph- 
ing, but by what will occur in the best 
regulated families, namely, accidents and 
negligences. 

Touching a woman's face against her will 
is an expensive luxury. Miss Cracker was 
awarded by the Wisconsin courts $1,000, 
against the Chicago and Northwestern Rail- 
road Company, because a conductor had 
presumed so to misconduct himself as to sa- 
lute her on her cheeks (86 Wis. 657). There 
is no record of any man being ^ven damages 
against a woman for such an assault ; and 
yet those who delve into statistics say, that 
as many men are kissed by women as there 
are women kissed by men. It might be 
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advisable for railway companies to employ 
all their homely oondactors on their freight 
trains, giving their handsome ones the run 
of their passenger coaches ; for the kiss of 
an AdoniSi for the nervons shock prodnced 
by the contact of his cupid*shape<l lips, or 
the sweet titillations caused by his neatly 
curled mustachios, could not be such an 
aggravated assault as the rough kiss of one 
montiTum, korrendumy informe. 

The habit of expectorating in every di* 
rection is a vile one, and may become an 
expensive one ; we would that it always was 
punished with many fines and penalties. 
Cuspidors may be costly, but it is sometimes 
cheaper to use them. A man, or at least a 
curiously forked radish with bandy legs, and 
a mind as crooked and ugly as his legs, used 
a lady's face for a spittoon upon one occasion, 
and for that insulting act he had to pay 
$1,200, the jury awarding that sum and the 
judges thinking it not unreasonable ; and so 
pay we. This was in Wisconsin. In Illinois, 
another being, yclept a man, had had the 
pleasure of giving $1,000 for spitting in a 
gentleman's face in public. The jury showed 
a praiseworthy discrimination in charging 
more for the defilement of a lady's face than 
for that of a man. (61 Wis. 460 ; 63 111. 653.) 

The judges of the land apparently think 
more highly, and are more careful of the 
faces of ladies than of their heads, for in 
Illinois it was decided that $1,700 was too 
much to make a man pay for hitting a 
woman on the cranium with a hatchet The 
court tried to cover up its lack of gal- 
lantry by saying that she had been very 
provoking and had not been hurt much (87 
111. 242> The woman had evidently blown 
up the man before his blow came down on 
her. 

In old days, in England at all events, the 
money value of a pair of shoulders and back 
was not high, however valuable they might 
have been sesthetically or socially ; that was 
Mrs. Dudley's experience. She tried to 
drive under an archway nine feet nine inches 
in height while sitting upon the top of a coach 
eight feet nine inches from the ground ; not 
unnaturally there was a difficulty in her 
doing this the first time she attempted it, 
and she was permanently injured about the 



parts named, and for those hurts she received 
only one hundred pounds. (1 Gamp. 167.) 
Each vertebra of a lady's spine is very val- 
uable, although she has quite a number of 
them, and the spine as a whole — weak as it 
often is — has frequently been a source of 
great revenue, especially to those who have 
travelled. Mrs. Fry, a substantial British 
matron, jumped three feet off the top step of 
a railway carriage to the ground, and there- 
by jarred her vertebrae. The jurymen to 
whom she appealed ordered the railway 
company, because the car had not been 
stopped in a proper place, to pay her £500; 
and the judges to whom the company com- 
plained of the jury's valuation, agreed with 
the jurors of our Sovereign Lady the Queen, 
and enforced the verdict (18 CB.N.S. 225.) 
In the province of Ontario, Mrs. Elizabeth 
Toms got $1,000 out of a town for an injury 
to her spine; the first jury wanted to give 
her $750, the next sud $2,000, but the court 
deemed $1,000 the correct thing. Mrs. T.'h 
horse had shied at some new boards on a 
bridge and backed up against the railing, 
which breaking, let her fall into the water 
below. In Illinois, Miss Herz was allowed 
to keep $7,500 as compensation for a fracture 
of her lowest vertebra, which produced para- 
lysis; the accident was caused by a fall 
through a defect in a sidewalk. A school 
ma'am. Parks by name, got $8,958 for a per- 
manent injury to her spine. And down 
South, a lady was allowed by the court $8,000 
against a street-car company for degeneration 
of the spinal cord, induced by a fall, caused 
by the negligence of the driver, when she 
was alighting (37 U. C R. 100 ; 87 IIL 541 ; 88 
III 373 ; 35 La. Ann. 202). 

Miss Sweely fell, in the town of Ottawa, 
because of the wretched state of a sidewalk- 
Her arm was so injured that the muscles 
gradually wasted away, until she completely 
lost the use of it ; and the shrivelling up vas 
accompanied by incessant pain. She sued 
the town, and the jury gave her $3,200, 
and the Court thought that none too much. 
And, where the arm of a juvenile, of the im- 
mature age of five, was so fractured that it 
was permanently disfigured, though the 
Court considered $6,600, the award of a New 
York jury, far too great, yet, the railway 
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company that caased the injury was ordered 
to pay $3,000 as compensation. A Ma^sa- 
( husetts lady was badly used up in a ndl- 
\vay accident; she lost one arm and the 
other was rendered useless ; her health and 
memory were impaired, and she was thence- 
forth in constant pain. The jury who inves- 
tigated her injuries, considei^d her form di- 
vine very valuable, and awarded her $10,000 
damages. The railway company thought 
this sum out of all proportion to the value of 
other bodies and arms, and so craved from 
the Court a new trial, and they got it The 
second jury had a still higher opinion of 
Mrs. ShaWy the lady in question, or, at least, 
of those parts of her that were injured and 
^one, than the first jurymen, and gave her 
$18,000 danuges. Again the unfortunate 
company (which, though it had no soul to 
be damned, still had shareholders to damn), 
rushed to the Court for relief, and the jud- 
ges, doubtless older men and more cognizant 
of the vanity and frailty of women than the 
jurors, orderd a new trial. Again a dozen 
men weighed in the balances of their minds, 
suspended on their oaths, the sighs and the 
tears, the aches and the pains, the lost bones 
and flesh, of the persistent but now sadly de- 
fective woman ; and these good men and true 
said that $22,500 would be the right amount 
to give for compensation. The Court then 
gave way, declining to interfere any further, 
and the poor company had to submit What 
these jurymen would have valued the whole 
of Mrs. Shaw at, when in her prime, Heaven 
only knows. She must have been a rora 
atv. (65 ni 432 ; 50 N. Y. Super. Ct 220 ; 8 
Gray, 45.) 

Nurse Jones stumbled on a broken board 
in the sidewalk, fell and fractured her right 
^rist so that she could not mix up the food 
for her little darlings, or do her duty in a 
proper manner in that state of life in which 
she had been placed ; therefore the city of 
Chicago had to pay her $1,000. As much as 
$4,700 has been allowed for the loss of a 
hand; but then, women's small finger-tips 
have eyes. (66 111. 349 ; 71 Ga. 406.) Doubt- 
less ladies have ofttimes valued the hand of 
a man at a higher figure ; and for broken 
hearts feminine, caused by vanished hands 
masculine, have recovered heavy sums from 



susceptible jurors, but this $4,700 was re- 
ceived by one of the fair for the loss of her 
own hand. 

Ladies who have had their nether limbs 
injured have, according to the records of the 
courts, been rather unlucky in their actions 
for damages ; perhaps because the style of 
dress in vogue among mature women hides 
from view these most useful appendages, 
thus inducing judges and jurors to consider 
that the kind of upright possessed and used 
by the females of the genw homo is imma- 
terial. A dog, at a railway station, took part 
of the leg of Mrs. Smith between his lips and 
teeth and nipped it The jury gave her a 
verdict of X50 against the railway company ; 
but the Court would not let her keep even 
that small BokUitmi, holding that the com- 
pany was not guilty of negligence in allow- 
ing the canine to be on their premises (L. R., 
2 C. P. 4). A Canadian woman, while walk- 
ing through a town, in that season when the 
wind wails for the summer dead, fell and 
broke her 1^, just above the ankle. The jury 
who sat on her case assessed the damages 
against the town at $800; but a new trial 
being ordered, the second jury deemed $150, 
besides the amount of the doctor's bill, all 
she was entitled to. A Massachuseits lady 
spiritualist, however* recovered $5,000 against 
a railway company that broke her leg, and 
the Court would not interfere to assist the 
comjpany in getting the amount lessened. 
Perchance, this one used spirits on the jurors 
and thus got them high. A master in Loui- 
siana had only to pay $1,000 for his servant's 
negligence in driving a wagon against a 
woman, fracturing her thigh, shortening one 
leg, and causing her to be confined motionless 
for six weeks. (25 C P. Ont 420 ; 27 lb. 129 ; 
109 Mass. 398 ; 36 La. Ann. 966.) And yet 
men's lower limbs are valued high. One 
man, who had his thigh broken in two places, 
got $7,000; another, in Kansas, got $12,000 
for ii^uries which necessitated the amputa- 
tion of his leg; while one in New York got 
that handsome sum for an injury which only 
k^t him in bed six weeks, suffering great 
pain, and away from his business several 
months, and left him lame. In Iowa, the 
courts considered that for keeping a man of 
fifty-two in bed for a month and a half, and 
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shortening one leg only two and a half in- 
ches, $8,000 was not too much to pay ; but 
in Illinois, $10,000 was held to be too much 
for shortening the leg of a man, of three 
score and ten years old, a couple of inches 
(64 la. 568 ; 33 Kan. 298 ; 64 Barb. N. Y. 430 ; 
61 la. 452 ; 12 111. App. 561). Verily, judges 
and juries seem to discriminate against 
women on this point ; perhaps it would be 
well for legislatures to interfere and fix the 
price of legs, as they used to fix the prices of 
wheat or scalps. 

In Canada, when the population was smal- 
ler than it is now, men valued tlie legs of 
their fellow-men at a fancy figure ; a bachelor 
got a jury to give him a verdict of nearly 
$25,000, for the loss of one of his, and a few 
other hurts. The judges, however, interfered 
and sent the matter back for another jury 
to sit upon. This was well matched in Mon- 
tana, where a foot was valued by a jury at 
$20,750; but the Court considered that at 
least $10,000 too much. (5 U. C. C. P. 127 ; 5 
Mont 257.) In Texas, at times, children's 
legs are rated as children's lives are in the 
North. One of Simpson's bairns, aged twelve, 
recovered $3,500 from the Houston k Texas 
Railway, which had crushed her leg so that it 
was permanently injured ; and that was ex- 
actly the same sum that a Now York jury 
gave against the New York Central for the 
killing of a little damsel of thirteen summers. 
(60 Tex. 103 ; 34 Hun, N. Y. 80.) 

Women who have had their time wasted 
through injuries that have been inflicted 
VL\yon them, and have thus been prevented 
getting their usual earnings, while entitled 
to good compensation therefor, must not ex- 
pect to get a fortune out of the guilty party. 
Mrs. Langley was laid up by an accident, and 
was deprived tein|)orarily of earning $9 a 
week, as was her wont. Twelve jurymen, 
with that lavish liberality often noticeable 
in people who are not six^nding their own 
money, offered her as compensation $6,000 
of the money of the railway company that 
hurt her, but the iudges intervened and said 
that was far too large a sum. And where a 
railway company carried a lady of the name 
of Marshall beyond the station at which she 
wished to alight, and she had to pay $1.50 to 
reach her desired haven, and lost three hours 
of her valuable time in getting there, the 
judges would not let her keep the $750 which 
the jurors of Missouri in their ardor and 
gallantry gave her. Too much, the impas- 



sive judges said. Yet, in such a case, th^ 
fair claimant may, to influenoe the venJi*; 
of the jury, show that there was no convpy- 
ance to be had at the place where the ra.l- 
way left her, that she bad to walk aeyera: 
miles, over dusty roads, spending several 
hours tramping through the night; that sbe 
got wet crossing a creek, was chased by doR 
and otherwise frightened, and so viti. 
heat, and wet, and fright, and fetigne, *« 
made sick. (48 N. Y. Buper. Ct 542; 76 M.> 
610:94 Ind. 179. 

What sums sad and sorrowing suniyrn; 
have received when women have beenlLu>.. 
is too mournful a subject to touch upon jia 
HQ^. — ^R. Vasuon Rogbbs in Can, LawJmr'd. 



mSOL VENT NOTICES, ETC, 

Qu4;bw Official Cfasette, Auantt 2^ 

Judicial Abandomment*. 

Duncan H. McL©od, trader, township of flampcet 

Aafmst 9. 

Andrew Mulholland, plumber, Qaebeo, Aarvt *\ 

Curaion AppoimieiL 

Rf J. B. Clement k Co.— Bilodema 3l Renand, M-^tt- 
real, joint curator, August 21. 

Re Grant, McConkey A Co., grooers-— J. McD. Hai:Lv 
Montreal, curator, Aufru^t 17. 

/^eLanglois A Co.— C Desmartean. Montieal. car 
ator, Auguft 2L 

Re J. B. Raby.— Kent A Turootte. Montreal, caimUff, 
August 21. 

DividefuU. 

Re T^lesphore Brassard, St. Chry8«tome.-F-pn 
dividend, payable Sept. 6, Bilodeau A Renand. Moc;- 
roal. curator. 

Re F. Bussidros, St. Andr« A vellin.— Dividend, pay- 
able September 12, Kent A Tuiootto, Montreai. 'y-ii' 
curator. 

Re JH6r6 Dosroches.— First and final dividend, v^J- 
able September 12, Kent A Tnrcotte, Montreal, j>j)st 
curator. 

Re James Gannon.— First and final dividend, pay*^l« 
September 12, Kent A Taiootte, Montreal, joiAt 
curator. 

Re Guillaume Garldpy.— Dividend 16| per cect-. 
payable September 9, H. A. A.BraultandO.Dafrteae, 
Montreal, joint curator. 

Re Joseph Qua>', trader, St. Paul's Bay.— Rrst divi- 
dend, payable September 6, H. A. Bedard, Quebec 
curator. 

Re David Rioux, trader, Trois-Pistoles,— Second »si 
final dividend, payable September 6, H. A- Bed»ri 
Quebec, curator. 

Separation a« to prr^pertw* 
Annie Kinnear vs. Andrew B. Somervillc, clert 

township of Leeds* August 21. 
Marie S. E. Mass^ vs. Joseph Pontbriand. Scf«I. 

August 18. 
Uerminie Provencher vs. Ferdinand Poirier, coa- 

tractor, Montreal, August 17. 
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The law under which Pitcher has heen 
convicted, hears testimony to the fact that 
Canada does not desire to harhourcriminala 
The law punishes the bringing of stolen 
property into Canada, the same as if the 
stealing had taken place in the coantry. 
This enactment supplies, to a small extent, 
the deficiency of the Extradition Treaty. 
Bank directors and others who are put to 
expense and inconvenience in attending to 
prove a case under the Canadian law, should 
bring their influence to bear to obtain the 
sanction of a more efficient Treaty, under 
which fugitives like Pitcher would be sent 
home for triaL In fact, if the Treaty were 
known to cover all such cases, there would 
be very few fugitive bank officers. 



The Lavj Journal (London) relates acuri- 
ous instance of the trouble in which a per^ 
son may be involved by dispensing with 
competent legal assistance. 

** Occasionally, the person who evades the 
clear duty of every man when in trouble 
about his property to consult a respectable 
solicitor, finds that he has made an expen-* 
sive mistake. An illustration of this has 
just been supplied by an exhibitor at the 
Anglo-Danish Exhibition, who had a dis- 
pute with the manager of the ' space depart- 
ment,' as to the amount of rent due at the 
dose of the exhibition. The exhibitor wanted 
his goods (show-cases, &a) for exhibition 
elsewhere, but did not feel inclined to pay 
the full rent demanded, the Exhibition hav- 
ing been closed prematurely. The manager 
claiming a lien on the goods, the exhibitor 
went to a Police Court and invoked the aid 
of the sitting magistrate, who offered him a 
summons under section 40 of the Metropoli- 
tan Police Act, provided the value of the 
goods did not exceed 15/. This offer the 
exhibitor, who was all impatience to have 
bis property transferred from South Kensing- 
ton to some remote venue in Wales, Jumped 



at with celerity. Mark the result The 
summons was heard, and on every question 
raised, the magistrate was in favour of the 
complainant, who not only got an order for 
immediate delivery oi his property, but a 
substantial sum for his costs. Charmed, no 
doubt, by Mr. I^Eynoourt's urbanity and 
celerity, the exhibitor went away triumph- 
ant, and forthwith appeared outside the 
ruins of the exhibition with vans and horses 
to retake possession of his property, but to 
no purpose. To his horror he found that 
his adversary had outrun him in the race, 
for, when he returned next day to complain 
to his worship that the order of the Court 
was set at nought, hg^isoovered that the 
defendant had paid into Court the full value 
of the goods, less the rent adjudged to be 
due, but plus the costs. It was in vain that 
he protested that he did not want the money 
and only wanted his property. The answer 
was the production of the order made on the 
summons, which was in the common form, 
and gave the defendant his election. ' I can 
do nothing more for you 'was the valedic- 
tory remark of the learned magistrate, and 
the complainant had to content himself 
with the money in Court, and went away to 
reflect on the danger of playing with edged 
tools." 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

London, July 14, 1888. 
Present : Lord Watson, Sir Barnes Pbaoook* 

Sir Richard Cough. 
Dunn et al. (plaintiflh). Appellants ; and 

Larbau (defendant). Respondent 
Identity of land Kid — PosksbIou — PteKripHon. 
Hbld: [offirmMig the judgment of the Court of 
Queen's Bench, Montreal, 7 Leg. Newt, 218), 
that the description of (he property sold mi^ 
ciently ident\fied it uith the land in dUpute^ 
and that the respondents possestiofn during 
more than ten years gave him a perfect tiUe. 
The judgments in the Courts below will be 
found in 7 Leg. News, pp 218—220. 
Lord Watson: — 

Tne subject of controversy in this appeal 
is a parcel of land forming part of the 8th 
concession of the Seigniorie de Monnoir, 
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which ooDBiBts of a strip of ground of uniform 
breadth lying north and south. It was origin- 
ally laid off in 36 lots bounded by parallel 
lines running east and west, numbered con- 
secutively from 92, the northmost to 126, the 
south most lot 

On the 11th November 1864, the late 
William McGinnis, who is now represented 
by the appellants, acquired, under a deed of 
sale, five of these lots, numbered from 99 to 
103 inclusive, which are described in his 
title as bounded on one side by lot 98 and on 
the other by lot 104. On the 18th March 
1857, the respondent Larean acquired by 
purchase a piece of land, which is described 
in the deed of sale as lot No. 104, bounded 
on the north side by the land of William 
McGinnis, and on the south by that of MoTse 
Daigneault The deed expressly states that 
the said land "a iU vendue avec «es circon^ 
"glances et dSpendances, ainsi que le tout m 
"compo9ait, et dont Vacguireur a didari itre 
"content et satisfait pour V avoir vue et visi' 
"tie.'' 

About a twelvemonth before the respon- 
dent purchased lot No. 104, William McGinnis 
made a survey of the land which he had ac- 
quired in November 1854, and spotted or 
blazed off the block which he then under- 
stood to contain his five lots. In so doing he 
marked off the southern boundary along a 
straight line, which now represents the 
northern boundary of the land in dispute. 
At that time, the lot immediately to the south 
of the land in dispute was, as it still is, oc- 
cupied by Moees Daigneault, who purchased 
it in December 1851, as being lot 105. It is 
impossible, in their Lordships' opinion, to 
hold that McGinnis was in possession, either 
actual or constructive, of the disputed land, 
after he had marked off his five lots, or at 
least supposed he had done so ; and it is a 
matter of admission that from 1857 until the 
commencement of the present litigation — a 
period of nearly 20 years— the respondent 
had peaceable and uninterrupted possession 
of the land in question without challenge by 
McGinnis. The appellants now say that 
William McGinnis was under a misap- 
prehension as to the extent of his five lots. 
They allege that the land in dispute is in 
reality lot 103, and not lot 104 ; and on that 



footing they seek to recover possessioo of it 
from the respondents. 

According to the Civil Code of Lower 
Ctoada (Art. 2251). a person who in good 
faith acquires land by purchase, prescribes 
the ownership thereof by effective possession 
for ten years, which possession must be " in 
virtue of his title." It follows from that 
quahfication that possession for ten yeare 
will not avail him, unless it can be ascribed 
to his title— in other words, his possesHion 
must be of the very subject which his title 
describes and professes to convey to him. 
A title to Blackacre cannot be made the 
basis of a pnescriptive right to Whiteacre. 
In cases wheri* possession is inconsistent 
with the possessor's title, he cannot acquire 
a prescriptive right until he has had^ posses- 
sion for the ftiU period of thirty years, which 
is sufficient to confer the right of ownership 
irrespective of title. If it were conclusively 
shown that the disputed lot is No. 103 and 
not Na 104 ; and if it could also be shown 
that the respondent's title merely gives him 
a conveyance to lot No. 104 wherever it may 
be found, the appellants would be entitled to 
prevail It is therefore necessary to cwiflider 
how far they have succeeded in establishing 
either of these propositions. 

The fact that their author, William Mc- 
Ginnis, for twenty years and upwards treated 
the disputed land as outside his lots, and for 
at least nineteen years permitted the respon- 
dent to possess it as No. 104, lays a very 
heavy onus on the appellants. The Judge 
of first instance, and one of the Judges of 
the Court of Appeal, were of opinion that the 
disputed land has been shown to be lot 10^ 
but four of the Judges of the Ai^ieal Court 
came to the opposite conclusion. Their 
Lordships would have hesitated to diffar 
from the majority of the Court below upon 
a pure question of fact; but in the view 
which they take of the case it is unnecessary 
to decide the point The whole case of the 
appellants reets upon the assumption that 
the respondent's deed of sale conveys to him 
nothing more than a right to lot 104, if and 
wheresoever it can be found. That assump- 
tion appears to their Lordships to be errone- 
ous. The subject sold to him is not merely 
described as lot No. 104, but as an area of 
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laiid whi^ bad been seen and examined, 
lying between the property of McGinnia and 
and that of Daigneanit That is a speci- 
fic description, not with reference to num- 
l)ers, but with reference to the actual 
and visible state of possession of the adjoin- 
ing lands ; and having regard to the admitted 
Btsta of possession in 1857, at the time when 
the respondent's deed of sale was granted, 
tlieir Lordships have no hesitation in hold- 
ing, with the Court of Appeal, that the 
deBcription of the subject sold, completely 
identifies it with the land in dispute. The 
respondent's possession, which was in perfect 
good faith, was in conformity with, and 
must be ascribed to his title ; and the lapse 
of ten years' possession has therefore per- 
fected his right in competition with the 
appellants. 

Their Lordships will humbly advise Her 
Majesty that the judgment appealed from 
ought to be affirmed, and the appeal dis- 
missed with costs. 

Appeal dismissed. 

LoLooOe, Q.C,, Doherty, Q.C, and Bathurst, 
for the Appellant. 

Lareau, and I\dUrton, for Respondent 



QUEEN'S BENCH DIVISION. 

London, Feb. 7, 1888. 
Wbnnhak v. Moboan and Wifb. 
Ubel-^PMicaHonr— Uttering to Wife of Defen- 
dant — Indonement by Master of Cause of 
Dismisml on Servant's Written Character — 
Questions for Jury. 
The plaintiflT was a domestic servant, and 
had been in the service of the defendants. 
Upon entering their service, the plaintifif 
handed to the female defendant a written 
character, couched in general terms, and not 
addressed to any particular person, given to 
him by a former mistress. The character 
remained in the defendants' possession. The 
defendants having dismissed the plaintifif for 
alleged misconduct, the male defendant in- 
dorsed the character with these words : "This 
man has lived with us five weeks, and we 
(liamiss him for staying out all night and 
leaving the bouse open." The plaintiff having 
requested the female defendant to return the 
character to him, she handed it back to him 



bearing that indorsement The plaintiif 
commenced this action, alleging, first, that 
the words indorsed upon the character were 
a libel ; and, secondly, that the character re- 
mained his property, and that the defendants 
had maliciously defaced it and rendered it 
useless for the purpose for which it was in- 
tended. The case was tried before Mathbw, 
J.i and a jury, and the learned judge ruled 
that there was no evidence of publication of 
the alleged libel, but that the character re- 
mained the property of the plaintifif, and that 
he was entitled to a verdict for nominal dam- 
ages, evidence of special damage not being 
admissible upon the second cause of action. 

The plaintifif moved for a new trial on the 
ground of misdirection. 

The CouBT (HuDDLEBTON, B., and Manisty, 
J.) held that Mathew, J., was right in ruling 
that there was no evidence of publication of 
the libel, inasmuch as the defendants, being 
husband and wife, were but one person in 
law ; and although in particular matters the 
old common law rule has been altered by 
statute, no alteration has been efifected in 
such cases as the present. But upon the se- 
cond cause of action it should have been left 
to the jury to say whether the character re- 
mained the property of the plaintifif, and 
whether the defendants acted maliciously or 
bondfde ; and that the judge should not have 
withdrawn the question of damages from 
the jury, who, if they had been of opinion 
that the defendants had not acted bona fide, 
might have awarded substantial damages to 
the plaintifif. The Court accordingly granted 
a rule absolute for a new trial of the second 
cause of action. 

Rule absolute. 
■ , 

THE DISTRICT MAGISTRATES' ACT. 

The reasons for disallowance of the Quebec 
Act of last session relating to district magis- 
trates are set forth as follows in the report 
to the Council made by the Minister of Jus- 
tice on the 3rd September :— 

" The undersigned has the honor to report 
that the Lieutenant-Governor of the prov- 
ince of Quebec transmitted to the Secretary 
of State for Canada, on the 7th day of August 
last, certified copies of the Acts of the Legis- 
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latore of that provinoe, which had been 
aaaented to by him on the 12th day of July 
last On the 8th day of Angost^ these copies 
were received by the Secretary of State and 
referred to the undersigned for report Among 
these Acts is one to which it would seem that 
early consideration should be given, namely, 
that marked * Assembly bill No. 12,' and in- 
tituled, ' An Act to amend the law respecting 
district magistrates.' 

"The undersigned would call attention to 
section 96 of the British North America Act, 
which provides that * The Govemol^General 
shall appoint the judges of the Superior, 
District, and County courts in each prov- 
ince ' ; and section 99 of the said Act, which 
provides that 'the judges of the Superior 
courts shall hold office during good beha- 
viour, but shall be removable by the Gover- 
noi^General on address of the Senate and 
House of Commons ; ' and to section 100 of 
the same act, which enacts that ' The salaries, 
allowanoes and pensions of the judges of the 
Superior, District, and County courts shall 
be fixed and provided by the Parliament of 
Canada.' 

" The Act of the Legislature of Quebec be- 
fore referred to professes to enable the Lieu- 
tenant-Governor of the province by procla- 
mation to abolish the Circuit Court sitting in 
the district of Montreal (the Circuit Court 
being a court now presided over by the 
judges of the Superior Court of the Province 
of Quebec), and to establish in that city for 
the said district a special court of record 
under the name of the ' District Magistrates ' 
court of Montreal.' It provides (section two) 
that the court shall be composed of two jus- 
tices called ' District Magistrates of Montreal,' 
who shall be advocates of ten years' prac- 
tice, be chosen from among the members of 
the bar of the province, and be appointed 
under the Great Seal of the province by the 
Lieutenant-Govemor-in-(Ik>uncil. It contains 
other provisions as to the qualifications of 
the judges newly to be created and provides 
(section 4) that they shall hold office during 
good behaviour, but may be removed from 
office only upon the joint address of the 
Legislative Council and Legislative Assem- 
bly. Also by section 5 it enacts that the 
salaries of these judges are to be paid out of 



the Consolidated Bevenue fund of the pro- 
vince, and by sections 6 and 8 that ' All the 
powera now possessed by the judges of the 
Superior dburt and the duties imposed on 
them respecting the affairs, proceedings, 
matters and things vrithin the jurisdiction 
of the Circuit Court sitting in the district of 
Montreal are hereby conferred and imposed 
upon the district magistrates of Montreal ; ' 
and that ' the jurisdiction of the said court 
is the same, mutoHs mutandis, for hearing 
and deciding civil matters as that exercised 
under the law by the said CSrcnit Court of 
the district of Montreal' 

" The undersigned is of opinion that the 
provisions of the Act which profess to oonfidr 
upon the Lieutenant-Grovemor-in-Council the 
power to appoint these judges, the provisions 
also which relate to their terms of office, their 
qualifications for office and their mode of 
removal from office are clearly in excess of 
the powers conferred on the provincial 1^^- 
latures by the British North America Act, 
and clear invasions of the powers conferred 
by the British North America Act on the 
I'arliament of Canada and on Your Excel- 
lency ; and as any delay in disallowing the 
statute of Quebec in question may lead to 
confusion and private injury in the adminis- 
tration of justice} he recommends that the 
same be now disallowed." 



INDICTMENT'-ILLICIT INTENTION. 

The Journal of Jwritprvdenoe and SeoOuk 
Law Moffozine refers to a decision of the Ver- 
mont Supreme Court in States. iBUer^ of 
which the following is an abstract:— 

Under a statute providing that ** a man 
with another man's wife, or a woman with 
another woman's husband, found in bed to- 
gether, under circumstances affording pre- 
sumption of an illicit intention, shall each 
be punished,'' etc., an indictment chaiging 
that the respoQdent '* being then and there a 
man," was found in bed with another man's 
wife, ''under circumstances affording pre- 
sumption of an illicit and felonious inten- 
tion," is bad for lack of allegation as to what 
the *' illicit intention " was. The rule as to 
when it is sufficient to charge an offence in 
the words of the statute was stated in 8UUe 
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Y. Higgim, 63 V 1 191, beii^ quoted from Mr. 
Pomeroy , and was thus : ** Whether an in- 
dictment in the words of a statute is suffi- 
cient or not depends on the manner of stating 
the offence in the statute ; if every fact neoes- ' 
sary to constitute the offence is charged, or 
necessarily implied by following the language 
of the statute, the indictment in the words of 
the statute is undoubtedly sufficient ^^other- 
wiae not." That rule in substance has al- 
ways been the teat applied to indictments in 
this State. Under it this indictment is in- 
sufficient The *' illicit," as its derivation in- 
dicates, means that which is unlawful or for- 
bidden by the law. Bouv. Law Diet ; Webst 
Diet It is not claimed that every illicit in- 
tention would warrant a conviction under 
this statute^ It must be a particular unlaw- 
ful intention. Therefore, as the indictment 
stands, all the allegations might be true, and 
the respondent be not guilty. The illicit 
intention might have been to steal, burn or 
murder, as well as to have unlawful sexual 
connection. 

The journal above named thereon re- 
marks : — 

There is a refreshing interest in this deci- 
sion. To go back to the very beginning, the 
statutory provision as to the evidence which 
is to infer guilt of conjugal infidelity is pecu- 
liar. The accused must have been found 
** in bed " together. The law takes no cog- 
nizance of the offense unless it be committed 
^* in bed." Then to most minds it would 
have appeared that the mere fact of a man's 
being found in bed with his neighbor's wife 
was sufficient to " afford presumption o^an 
illicit intention." But not so apparently in 
the eyes of the framer of the statute. There 
must be other "circumstances" concurring 
with the common couch ere guilt can be in- 
ferred. Again turning to the indictment, 
there is a novelty in the description of the 
accused as having on the occasion of the of- 
fense ** been then and there a man." In the 
view of the prosecutor no doubt the accused 
might at some other place or at some other 
time have been a woman, but that is of no 
moment, seeing that at the place and time of 
the alleged offense he was '' then and there a 
man." The decision itself would seem to 
suggest that even in the new world the re- 



cent changes in the criminal procedure in 
Scotland would appear revolutionary. But 
the most interesting suggestions of all are 
those conveyed in the last two sentences of 
the report : " As the indictment stands, all 
the allegations might be true» and the res- 
pondent not guilty. The illicit intention 
might have been to steal, burn or murder, as 
well as to have unlawful sexual connection." 
Now, going to bed with one's neighbor's wife 
has always been deemed of itself to infer a 
heinous offense, but hitherto one had no idea 
of the vast possibilities of crime which such 
conduct opened up. We presume from the 
context that stealing, burning and murder- 
ing are cited merely as examples ex grege, 
and that the illicit intention inferred by this 
conduct might have been any offense known 
to the criminal law. In this view a charge 
taking the form of our old indictments might 
run somewhat as follows : ** Whereas by the 
laws of this and every well-governed realm 
an attempt to commit wilful fire-raising is a 
heinous crime, and severely punishable, yet 
true it is and of verity, that you, the said 
John Smith, are guilty of the said crime, 
actor or art or part, in so far as on or about 
the 10th day of August last, in the house No. 
247 High street, at present occupied by Wil- 
liam Brown, tailor, you the said John Smith 
did go to bed with Jessie Spence or Brown, 
wife of the said William Brown, and this you 
did with the intention of committing wilful 
fir^-raising." There is here a valuable sug- 
gestion for the defense in actions of divorce. 
Hitherto it has been deemed sufficient to 
prove that A slept with B's wife, and there 
remained no other possible defenses save 
lenocinium and condonation. But all this 
will be changed if we adopt the American 
suggestion. It will be prudent, however, for 
the defender to choose some comparatively 
venial offense as a cloak for the conjugal mis- 
conduct Thus, in answer to an article in 
the condescendence for the pursuer libelling 
an act of adultery, we might have : ''Answer 
for the co-defender— Admitted that the co- 
defender slept with the defender on the occa- 
sion libelled. Quoad ultra denied. Explained 
that co-defender went to bed with the de- 
fender with the intention of night poaching." 
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REFRESHMENTS ON THE BENCH. 

In the late Lord Cockbum's "Circuit 
Journeys " it is recorded that ^* at Edinbuzigh 
the old judges had a practice, at which even 
their barbaric age used to shake its head. 
They had always wine and biscuits on the 
bench when the business was to be plainly 
protracted beyond the usual dinner hour. 
The modern judges— those, I mean, who 
were made after 1800 — never gave in to this: 
but with those of the preceding generation' 
some of whom lasted several years after 
1800, it was qnite familiar. Black bottles of 
strong port were set down beside them on the 
bench, with glasses, carafes of water, tum- 
blers, and biscuits; and this without the 
slightest shame or attempt at concealment 
The refreshment was generally allowed to 
stand untouched and as if despised, for a 
short while, during which their lordships 
seemed to be intent only on their notes. But 
in a little while some water was poured into 
the tumbler and sipped quietly, as if merely 
to sustain nature. Then a few drops of wine 
were ventured on, but only with the water. 
Till at last patience could refrain no longer, 
and a full bumper of the pure black element 
was tossed over, after which the thing went 
on regularly, and there was a comfortable 
munching and quaffing, to the great envy of 
the parched throats in the gallery. The 
strong headed ones stood it tolerably well. 
Bacchus had never an easy victory over 
Braxfield. But it told plainly enough upon 
the feeble or the twaddling, such as Eskgrove 
and Craig. Not that the ermine was absolute- 
ly intoxicated. But it was certainly muzzy. 
This, however, was so ordinary with these 
sages that it really made little apparent odds 
upon them. Their noses got a little redder 
and their speech somewhat thicker, and 
they became drowsier. But these changes 
were not perceptible at a distance; and 
they all acquired the habit of sitting and 
looking judicial enough, even when their 
bottles had reached the lowest ebb." 

Lord Cockburn himself never emulated 
these giants, not even in his younger days, 
when he bids thus : " Take notice, there 
never was the slightest drunkenness. Ele- 
vation there was; but it stopped far, far 
below the intoxication mark. Excess in 



wine was never the habit of any set of 
friends into which I have been thrown." 
Yet at his Jedburg circuit dinner in 1851 
"nineteen persons drank thirty-five bottles 
of port" 

ADVICE TO YOUNG LAWYERS. 

In Philadelphia, Justice Paxton, of the 
State Sapreme Court, in the rooms of the 
Pennsylvania Historical Society, delivered 
an interesting address on the " Road to suc- 
cess in the Law. or Practical Hints to the 
Junior Bar." Among other things he said : — 

" If you find your client is trying to ob- 
tain possession of anything to which he has 
no legal right yon are, in assisting him, a 
participer in the crime, and you are com- 
mitting robbery by means of the law. 

" You must not tell falsehoods, not even 
with a mental reservation. When a lawyer 
obtains a reputation for suioerity and hon- 
esty he is on a fair road to success. 

** Remain in your ofiice when you are not 
forced to be absent from it by professional 
duties. You can obtain many clients by 
always being at your post 

" To all I recommend patience ; do not 
solicit business, as that is most unprofes- 
sionaL 

" Be careful how heavily you charge yoor 
first client; in your eagerness to get the 
golden egg, don't kill the goose that lays it 

<* If your client's case is a hopeless one tell 
him so at once. Frivolous litigation only 
rebounds upon the lawyer. 

"Attend to your client'ei business promptly. 
I press this upon you with all eamestnesa. 
It is the lazy man with little business, who 
is careless of the little he has. 

" Don't learn to lean upon the advice of 
others. Depend on yourself. Get the law 
from the books and not second hand from an 
old practitioner. 

" Be prompt in paying your clients the 
money you have collected for them. This I 
consider of vital importance. 

" Be careful of your habits. I have heard 
of the care of large estates taken from men 
simply because they drank. There are no 
drinking saloons, licensed or unlicensed, 
along the road to success. 

" In addressing a jury don't make long 
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speechoB; don^t ask the witnesses unneces- 
sary questions; don't make unnecessary 
objections ; the jury who look to the court 
for their law lose confidence in the lawyer 
whose objections are constantly overruled. 
" When you bring your case before the 
Supreme Court don't cite too many author- 
ities. We have tflways ^ye or six cases to 
consider a night, and it is really not neces- 
sary in a case involving a promissory note 
to dte every case in which the word promis- 
sory note occurs." 



GENERAL NOTES, 



Lk?tiko on a Bahkbupt's Pkxsion.— An applica- 
tion was n»ade to the Judge of Warwiok County Court 
j-eflterday for payment of part of Colonel Greenway's 
income to a Trustee, for the benefit of the creditora 
in bis bankniptoy. Colonel Greenway was partner in 
the bankrupt bank, but prior to joining he senred for 
a number of years with the British army in India, and 
is receiving a pension of £170 per annum for his ser- 
rices. Mr. Lloyd Chadwiek appeared for the Trustee, 
and aaked that £70 per annum should be deducted for 
the benefit of the crediton on the separate estate, the 
deficiency on whieh amounts to £16,000. Mr. Sander- 
son, who represented the bankrupt, made an appeal 
ad miaerieordiam for the bankrupt, who had been re- 
duced by the failure to poreriy, except for the pension 
he enjoyed. The bankrupt had rendered very distin- 
Ruished service* to the Crown in India. The Judge 
made the order asked for, but remarked that its effect 
would be to punish Colonel Greenway rather than to 
benefit the crediton. The payment of £70 a year was 
a mere drop in the ocean compared with the liabilities 
that had to be satisfied ; but still it was the bankrupt'^ 
duty to do what he reasonably could toward the de- 
ficiency, even though it had no appreciable effect upon 
the estate.— i\itf MaU Gazette, 

Thi Touch Fkmiiiims.— A contemporary law journal, 
edited by a lady, refers to an interesting event in the 
following terms :— "To us a child of hope is bom ; to 
us a son is given. This was the refrain of the song at 
the beautiful home of Elbridge Hanecy during the 
past week. May the good angels guard and protect 
him as well as the quartette of little girls who came 
earlier to bless this home." 

A Gbbat Judge ok Ciwjurr.— The following is 
from Sir Frederick Pollock's " Bemembranoes : *' My 
father's circuit-goings were great events in the fiunily. 
He travelled, in a landaulet which opened and shut 
easily. There was no box seat in front, but there was 
A ' ramble ' behind for the clerks. The capacity for 
ivnage was small, but there was a front boot and 
a strangely-shaped oaken case to fill the whole of the 
>pace under the seat inside, and there were the sword- 
oase and the pockets for books and small articles. Pro- 
ri<ion was always made for dinner on the road, 
uid in the anmmer a morella cherry pie was specially 
prepared for it, and of course there would be two or 



three bottles of the excellent wine for which my 
father's cellar was famous. The start was generally 
made in the evening, and the first night would be 
passed at Stevenage or Alconbury HiU, thci^econd at 
Soarthing Moor or Barnby Moor, where stood capital 
roadside inns with large gardens." The following 
example of an old-fashioned habit of Lord Ellen- 
borough's is given : " Lord Westmoreland was on his 
legs in the House of Lords, and giving his opinion on 
the question in debate, said : * My Lords, at this point 
I asked myself a question.' • • • Lord Bllen- 

borongh, in a loud aside : ' And a d d stupid answer 

you'll be sure to get to it.' " 

Pbbsonal Idkktitt.— We have iVequently refenwd 
in these columns to the fallaciousness of evidence of 
personal identity. A remarkable illustration of this 
has been chronicled this week. On Monday week the 
East Surrey coroner held an inquest on the body of a 
woman who had been found dead in bed at a common 
lodging-house. Previous to her death, the deceased 
woman had informed a fellow-lodger that her name 
was Elixa Gorham, and that her folicitor was a 
Mr. Mayo. At the inquest, Mr. Mayo. Jr., and a sister 
of Blixa Gorham positively identified her as Elisa Gor- 
ham, whose husband had obtained a decree niti in the 
Divorce Court in December last. On the other hand, 
Mr. Gorham, the husband of BUmi Gorham, was 
equally positive that the woman was not his wife, and 
Mr. Mayo, Sr. , and Elisa Gorham's mother and brother 
also failed to identify her. The matter became more 
complicated when it appeared that Elisa Gorham had 
an old-out soar at the back of her head and a piece off 
one of her lower teeth, and the woman who laid the 
body out, swore that the deceased woman had such a 
scar on the head, and there was also a piece off one of 
the lower teeth. It further appeared that Mrs. Gorham 
was given to habits of intemperance, as also was the de- 
ceased woman. Eventually the ease was taken as that 
of a woman unknown, and a verdict of death from an 
affection of the heart brought on by drink was re- 
turned. In consequence of the publicity of the pro- 
ceedings at the coroner's inquiry and the description 
given of the dead woman, a Mr. Frederick Ralph 
Fussell, an artist, of Mablethorpe, Louth, Lincoln- 
shire, who is instituting divoroe proceedings against 
his wife Elizabeth, aged forty-five years, and which 
cause 's in the list for hearing next week, came to 
London, and having consulted with his London solic- 
itor, the two repaired to Ewer Street Mortuary to 
view the body of the woman lying there dead, and hav- 
ing done so, they both immediately identified her as 
Elisabeth Fussell, as well as recognisei her clothing. 
~-Law Joumni {Land,) 

A Lbadxno Casb. 

Her name was Sniggs— it didn't suit 

Her rich, sesthetic nature. 
And so she thought she'd have it changed 

By act of Legislature, 

She sought a limb— a legal man 

With lots of subtle learning. 
And unto him she did confide 

Her soul's most faithful yearning. 
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He heard her throagh, he asked her wealth. 

He pondered o*er her storjt 
And then he said he woald oonsalt 

Hie Tolamee statatory. 

She sighed and rose ; he toolt her hand. 

And sadden said, " how stupid I 
I did forget the precedent 

Of * Hymen t* Cupid ! ' 

** Just substitute my same for yours." 

The maiden blushed and faltered. 
But in two weeks she took her name 

To chnroh and had it altar'd. 

^AtboHif Lcao JawmaL 

RiQUiBiMiBNTS OP A JuDOi.— A judge requires learn- 
ing, integrity .industry , patience, courtesy and unruffled 
temper. He should be one whose firm purpose is to de- 
clare the law without fear, favor or affection, who 
looks for his highest reward in his own eonscienee and 
the veneimtion that will accompany him through life 
and follow him weeping to the tomb. Not only should 
our bearing toward the Court tell our disposition, but 
indicate to the assembled cititens the deference due 
those selected to expound the law and administer jus- 
tice. We should be indulgent to their imperfections 
and peouliaritSM of temperament. They grow weary. 
We of the bar, when our ease is argued or trial over, 
can leare the presence, the burden lifted from our 
brain ; yet, with the judge the ending of one case is but 
the beginning of another.— i>an7 Dmnoherty to New 
York State Bar Amodatvm, 

Cathouc Cbmiteeim.— In Dwenger t. Geary^ it was 
held by the Indiana Supreme Court that where land is 
conveyed to the Bishop of the Roman Catholic Church 
to be used as a cemetery for the interment of Catholics 
of a city within his diocese, and the land is laid off 
into lots immediately after the conveyance, and is con- 
secrated as a Catholte cemetery under the btws and by 
the rites and ceremonies of the Church , and is used as a 
Catholic cemetery for a period of years, It passes under 
the dominion of the Church functionaries, and no man 
has a right of burial in such cemetery unless, under 
the laws or polity of the Church, he is a Catholic in 
good standing at the time of his death, and of this the 
ecclesiastical authorities are the exclusive judges. 

Lawtkbs ih Hokokoho. — A firm of solicitors in 
Hongkong write: "A local magistrate of Hongkong, 
who is not a lawyer, and seems to have an antipathy 
to legal gentlemen appearing before him in the Police 
Court, has openly expressed his determination to give 
his decision, if possible, against the side taking legal 
assistance. We wonder what he does in any case in 
whieh each side is represented." 

Pioo's Pio.— The following is a true copy of an in- 
dictment found by the grand jury of Lawrence county. 
Ky.. at its October term of the Criminal Court, omit 
ting the date and the defendant's name ; ** Lawrence 
Criminal Court Commonwealth of Kentucky again«t 

, Defendant-Indictment. The grand jury of 

Lawrence county, in the name and by the authority of 

the Commonwealth of Kentucky, accuse -of the 

offence of malicious mischief, committed as follows : 
The said ^ on the — th day of — . A. D. 18—, in 



the county and circuit aforesaid, did unlawfully, wil- 
fully, and maliciously kill and destroy one pig, the 
personal property of G^rge Pigg, without the eonsent 
of said I^gg. the said pig being of value to the afore- 
said George Pigg. The pig thus killed weighed ahovt 
twenty-five pounds, and was a mate to some odier pics 
that were owned by said George Pigg, whiefa left 
George Pigg a pig Uss than he (sud G«orge Pigg) had 
of pigs, and thus ruthlessly tore said pig from the so- 
ciety of George Pigg's other pigs, against the peaoe and 
dignity ef the Commonwealth of Kentucky. A. 8. 
Auxier, Commonwealth's Attorney. A true hill : O.D. 

Botner, Foreman. Filed , A.D. 18 — G.F. Johnson, 

Clerk."— WcM&in^ofi Law Reporter, 

A Skull as an Exhibit.- Quite a sensation wac 
created by the production of a skull in Court* at New- 
ton, N. J., during the trial of Robert T. Westbrook for 
the murder of Dennis J. Morris. The defenae was 
that the deceased fractured his skull by a fall daring 
the altercation. To prove that this was probable. Dr. 
Andress was called as an expert He bad a large paek- 
age which he fondly handled, and, while telling his 
story, unwrapped. He said that on January 9th, he 
visited New York and procured a head taken fresh 
from the body of a man sixty years old- RetomiBg to 
Sparta he fastened It on an apparatus neembling a 
human body, the whole weighing about ninety poands. 
This was dropped from an angle of forty-five degrees, 
the skull striking a round stone- It was fraetvred 
worse than that of Morris, although he weighed one 
hundred and eighty pounds. The prosecution were m 
surprised they forgot to object, and before any osie 
knew what wa^ coming, the shrunken and ghastly 
trophy of medical experiment rolled on the floor. Hm 
effect was electrical. Women shrieked, men shrunk 
backward, and the Court turned pale- One woBsan 
fainted, and for a few moments the room was filled 
with uproar, the persons in the rear striving to gal a 
view, while those in front retreated from the grinaing 
skull. When order was restored, the head was taken 
from the Court, and, on an objection, the whole evi- 
dence was stricken from the records. The Court said 
that the principle involved was unsettled in this State, 
and somewhat resembled the evidence on which the 
McPeek ease was taken to the Supreme Court .—iW^mial 
Law Review, 

Pbatkbs fob thb Dxad.— Where the testator by bis 
will devised and bequeathed all his estate, real and 
personal, in trust for the uses and purposes set forth 
in the will, which were to pay certain legacies, amooat- 
ing to about $18,000, and to apply the residue, about 
$10/)00, *' for the purpose of having prayers offsred in 
a Roman Catholic Church, to be by them selected for 
the repose of my soul, and the souls of my family, and 
also the souls of all othen who may be in Putgatofy.'* 
J7e£cf ,— That the trust thus attempted to be ciaated by 
the second clause of the will is void ; because there is 
no beneficiary in existence, or to come into existeaee, 
who is interested in or can demand the execatien of 
the trust, and no defined or ascertainable living peison 
has or ever can have any temporal interest in Its per- 
formance, nor is any incorporated church desigaaled 
so as to entitle it to claim any portion of the fuad.— 
Holland v. Alcoek, ex'r, N. T. Ct App. 
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A cloud of diBCussion hab arisen upon the 
disallowanoe of the District Magistrates* Bill 
of last session, yet the principal point in- 
volved seems to be so clear as hardly to 
admit of any doubt The provincial legisla- 
ture may exclusively make laws in relation 
to the constitution, maintenance and organ- 
ization of provincial courts. The Governor- 
General has the appointment of the judges 
of the superior, district and county courts. 
The District Magistrates' Act (subject to pro- 
clamation by lieutenant-govemor-in-council) 
astablifihed a special court of record, and 
abolished the Circuit Court for the district of 
Montreal (in which Judges of the Superior 
Court have hitherto presided). But it went 
farther, and provided for the appointment of 
the justices composing the new Court by the 
lieutenant-governor - in - council. In other 
words it divests the Superior Court of part of 
its jurisdiction, and the substituted judges 
are to be appointed by the lieutenant- 
govemorin-council. If by merely calling 
judges '^magistrates," jurisdiction can be 
Kiven up to $100 to persons appointed by the 
lieutenant - governor - in - council, similarly 
jurisdiction can be given to any amount to 
persons appointed in the same way, and the 
judges of the Superior Court might be left 
with nothing to da So, too, the provincial 
Court of Appeal might be replaced by a new 
bench styled "magistrates sitting in appeal'' 
The provision of the B. N. A. Act, giving the 
Govemor^General the power to appoint judges, 
would thus be evaded and destroyed. 



But while the exercise of the veto power 
was neoeesarily called for by the manner of 
appointment prescribed in the Act, it would 
be a matter for regret if the assignment of 
the Circuit work to special judges, should not 
be carried oat The judges of the Superior 
Court, for the most part, desire to be relieved 
ttom Cirouit Court work. It will in the end 
efl^ect an economy in tbe fldministratioQ of 



justice, for the judges appointed to the petty 
Court need not be paid anything like the 
salaries assigned to judges of the higher 
Courts. The only thing required to settle 
the difficulty is that the bill be re-enacted, 
leaving the appointment of the judges in the 
proper hands. 

Judge Paxson, of the Supreme Court of 
Pennsylvania, in a recent address before the 
Law Academy of Philadelphia, observed: 
" It ia a question of some nicety how far a 
lawyer may go in defending a man charged 
with a crime, when he knows that his client 
is guilty. While I do not say that a lawyer 
may not defend a criminal with knowledge 
of his guilt, yet at the same time his duty in 
such cases is circumscribed within narrow 
bounds. It should be limited to holding the 
commonwealth to the proof of its cas& A 
guilty man is entitled to the benefit of the 
forms and safeguards which the law throws 
around him, and counsel may properly re- 
quire that they shall be observed." 



The September list in appeal at Montreal, 
shows 84 cases inscribed. This is an increase 
of 12 over the May list, but is 6 less than the 
September list of last year. The long vaca- 
tion, of course, gives an opportunity to move 
cases on, and it appears that 28 have been 
inscribed since the May term. 



COURT OF QUEEN'S BENCH, 
MONTREAL* 

RigfU to freight — Mortgagee of ship — Privilege 
for necesaary mppliee. 

Hbld : — (Reversing the decision of the Su- 
perior Court, M. L. R, 3 S-C 424), 1. That where 
there are two distinct hirings of a vessel, the 
voyage under each hiring is a separate trans- 
action, and freight upon the first hiring is 
earned by the vessel's arrival and readiness 
to deliver at the port of destination there- 
under, although by the second hiring she may 
bd engaged to convey her cargo to another 
port without unshipping the same at the first 
port 

2. Freight so earned may be collected by 
the master of the vessel, he being also princi* 

^To appear U MoDtre»^ U^ Jieporta, 4 (^ B, 
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pal owner, and may be applied by bim in 
payment of an antecedent debt owed by 
him. 

3. The fumishers of neoetsary supplies 
upon a completed voyage, having, prior to 
possession taken by the mortgagee, obtained 
a draft from the master and principal owner 
npon the consignees, covering the amount of 
such supplies, thereby obtain an assignment 
of freight earned upon such voyage pro tanto 
and are entitled to receive the same in prior- 
ity to the mortgagee. 

4. The mortgagee of a vessel, in taking pos- 
session, becomes entitled to all freight accru- 
ing due, subject to the claim for necessary 
supplies for the last voyage, which is privi- 
leged, and ranks before him. His rights are 
not greater than the owner's rights. Pickford 
etalds Dart et al,, Dorion, C, J., Cross, Tessier, 
Church, JJ., (Tessier, J., dies.), June 20, 1888. 



SUPERIOR COURT^MONTREAL.* 

Interpretation of written document — Admissibi' 
lity of extrinsic evidence. 

Hdd .'—That where a deed of sale sets out 
in detail the various properties and goods 
thereby transferred, the Court cannot take 
into consideration any other documents be- 
tween the parties or any extrinsic evidence, 
but must look at the deed alone to decide 
what property has passed thereunder. — In re 
MuUarky, insolvent, and Clary et vtr, peti- 
tioners, Jett6, J., Dec, 23, 1887. 



Testamentary executor^Power to substitute — 
LiabUityfor misappropriation by agent, 

Held.'—l. That under Art 913 C. C an 
executor has no power to substitute another 
person for himself, but merely to appoint an 
attorney for determinate acts. 

2. That the appointment by an executrix 
of a salaried agent to collect and invest the 
moneys of the estate and to handle the funds, 
was a delegation of the powers of the execu- 
trix prohibited by art 913 C. C. and not the 
mere appointment of an attorney for deter- 
minate acts. 

8. That the executrix could not escape 

* To Appear in Biontieal Law Reports, 4 S. (X 



liability for the misappropriations committed 
by her agent, by simply establishing that 
such agent was not notoriously unfit at the 
time of his appointment ; and that the im- 
munity granted to the mandator empowered 
to substitute under art 1711 C C does not 
apply to the case of a testamentary execu- 
trix. 

4. That when a testamentary executrix 
employs an agent as attorney, she is bound 
to supervise his management of the matters 
entrusted to him, and to take all due pre- 
caution and securities. 

6. That in the present case the executrix 
had acted carelessly and without due precau- 
tion in making cheques payable to her agent 
instead of to the borrowers on the proposed 
mortgages, and in signing deeds without suf- 
ficiently examining their contents. — Gemiey 
V. Low, Johnson, J., May 30, 1888. 



Licences^Citi de Montrial — Expiratum, 

Jugi : — Queles licences que lacit^ de Mont- 
real accorde pour vendre sur les march^ 
publics les produits dela campagne, expirent 
au premier de mai chaque ann4e, quelqne 
soit la date & laquelle cette licence a ^t^ 
prise, et quand mdme ToflScier charge de 
r^ettre Taurait prolong^ au-deU de cette 
dsLte^—St^Michel \. LaCiUde Montrial, Tel- 
lier, J., 5 mai 1888. 



Release of joint and several debtor — Partnership 
-—EMenoe. 

Held: — 1. That an ostensible partnership 
with respect to third persons may exist be- 
tween traders, without there being an actual 
partnership between the parties entitling the 
one to claim from the other contribution to 
the partnership debts. 

2. Consequently, in such a case of osten- 
sible partnership, a release given by creditors 
to the ostensible but not actual {lartner does 
not enure to the benefit of the real partner. 

8. A partnership cannot be proved as be- 
tween the alleged partners by oral evidence, 
unless there is a eommincement de preure par 
ScriL-^McIndoe v. Pinkerton, Davidson, J.> 
June 29, 1888. 
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Prewfe tesUmoniak — Commencement de prewe 
par ierU-^Remise de erianee — IrUentwn de 
lafaire. 
Jugi : — ^Qae lorsque dans on 6crit sign^ par 
on cr^ancier, il est dit qae oe ci^ancier a d^ 
clar6 et manifesto Tintention de faire don et 
remise de sa cr^nce & son d^bitear, pour 
des caosQB et raisons ft lui connueS; la preave 
testimoniale de la remise de ladette est ad- 
missible, oet ^rit constitnant an commence- 
ment de preuve par 6crit sufl^ant — Voligny 
V. Polardy, Tellier, J., 26 mai 1888. 

Eiviiion — Exicution^Acquie^cemeni — 
Ijucriptujn raySe. 
Jugi: — Que lorsqu'aoe partie inscrit nne 
cause en R^visioo, et, sabs^quemment, re- 
qniert Textoition du jugement dont elle se 
plaint, soit par bref d'ex^utiwi on saisie- 
arr^t aprda jogement, elle forme an acquies- 
cement qui permet&rautre partie de deman- 
der par motion que Tinscription soit ray^— 
Jone8 y. Moodie, en revision, Doherty, Jett^, 
Davidson, J J., 30 avril 1888. 



PROHIBITION^LICENSED BREWERS 
-^QUEBEC LICENSE ACT, CONSTITU- 
TIONALITY OR 

The following are the opinions delivered by 
the Judges of the Supreme Court of Canada, 
in the case of Mohon et aLi appellants, and 
iMmhe €8 qual*, respondent. See arUe, p. 151 1 
for abstract of decision. 
Sir W. J. RrimiE, C J. :— 
The proceedings in this case commenced 
before the Court of Special Sessions of the 
Peace, sitting in the city and district of Mon- 
treal, by the following declaration :— 

*" William Busby Lambe, de la cit^ de 
Montreal, dans le district de Montr§ali In- 
specteur des Licences pour le district du 
Bevenu de Mootr^, au nom de Notre Sou- 
veraine Dame La Beine, poursuit Andrew 
Ryan, de la cit6 de Montreal, dans le dit dis- 
trict de Montreal, commer^ant ; 

" Attendu que le dit Andrew Ryan n'^tant 
muni d'aucnne licence pour la vente de li- 
queurs enivrantes en quelque quantity que 
oesoit, a, en la dite cit6 de Montreal, dans le 
district du Bevenu de Montreal, dans le dit 
district de Montreal, le sixidme jour de juin, 



en Pann^ 1882, et & differentes reprises avant 
et depuis, vendu de la liqueur enivrante, 
oontrairement au statut fait et pourvu en 
pareil cas; Par lequel et en vertu du dit 
statut, le dit Andrew Byan est devenu pas- 
sible du paiement de la somme de quatie 
vingt-quinze piastres courant ; 

" £n consequence le dit Inspecteur des Li- 
cences demande que jugement soit rendu sur 
les premisses et que le dit Andrew Byan soit 
oondamn^ ft payer la somme de $95 courant, 
pour la dite offense, avec les frais." 

Upon which complaint the following sum- 
mons was issued :— 

" Canada : 1 Summons. 

Province de Quebec, 
District de Montreal, 

Cite de Montreal J Bureau de Police. 

"A Andrew Byan, com mergant de la cite 
de Montreal, dans le district du Bevenu de 
Montreal :— 

** Les presentes sout pour vous enjoindre 
d'etre et de comparaitre devant moi le sous- 
signe, Mathias Charles Desnoyers, Ecuyer, 
Magistrat de Police pour le district de Mon- 
treal, ft une Session de la Cour des Sessions 
Spe^iales de la Paix, qui se tiendra au Palais 
de Justice, en la cite de Montreal, dans le dit 
district, le quinzieme jour de juin coilrant, ft 
dix heures de Tavant midi, ou devant tel Juge 
de Paix ou Juges de Paix pour le dit district, 
qui sera ou seront alors present ou presents, 
aux fins de repondre ft la plainte portee contre 
vous par William Busby Lambe, Ecuyer^de 
la cite de Montreal, dans le district de Mon- 
treal, Inspecteur des Licences pour le district 
du Bevenu de Montreal, qui vous poursuit 
au nom et de la part de sa Majeste, pour les 
causes mentionnees dans la declaration ci- 
annexee ; autrement jugement sera rendu 
contre vous par defaut. 

''(L.S-) — Donne sous mon seing et sceau ce 
dixidme jour de juin, dans Tannee de Notre 
Seigneur 1882, au bureau de Police, dans la 
cite de Montreal, dans le district susdit 

" M. C.Dfi»N0YBR8, 

" Magistrat de Police." 
In answer to which the defendant pleaded 
as follows : — 
'* The defendant for plea alleges : 
<* That he is and was at the time men- 
tioned in the information, a servant and em- 
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ployee of the firm of J. H. R. Molson & Bros., 
brewers, of the said City of Montreal, who 
hold a license from the Dominion of Canada, 
nnder the provisions of the Act of the Parlia- 
ment of Canada, and who have been in busi- 
ness as such brewers in Montreal for over 
eighty years ; 

" That during the whole of the said term 
and up to the present time, it has always 
been the custom and usage of trade of brewers 
to send around through the country their 
drays with beer, which beer was sold by their 
draymen during their trips to the said cus- 
tomers; 

" That on the occasion charged in the said 
information, the said defendant was a servant 
and drayman of the firm of J. H. R. Molson 
&Bro8.; 

" That if the said defendant sold any beer 
whatever, he sold it as the agent and as the 
drayman of the said J. BL R. Molson <& Bros., 
and under and by virtue of their authority 
under the said license, and sold it according 
to the custom and usage of trade in the said 
Province ever since the brewers were first 
established therein ; 

" That the said John H. R Molson <& Bros- 
being licensed under the provisions of the 
said Act of the Parliament of Canada, are not 
liable to be taxed either by or through their 
employees or draymen under the provisions 
of any Act passed by the Legislature of 
Quebec ; 

"And defendant further saith that he is 
not guilty in manner or form as set forth in 
the said information and summons; 

** Wherefore, defendant prays the dismissal 
of the said prosecution." 

The register of the proceedings, as appears 
in the printed case, is as follows : — 

"Special Sbbsions. 
'' The fifteenth day of June, 1882. 

" Present : Mathias C. Desnoyers, Esquire, 
Police Magistrate for the District of Montreal. 

" Wm. B. Lambe, 1 On charge of 

"Complainant, Against (selling liquor 

"Andrew Ryan, | without a 

" Defendant" J license. 

Defendant by attorney and pleads not 
guilty. 

Mr* Bourgtmin^ for prosecution. 



Mr. Kerr, for defendant 

The counsel for defence files a plea in 
writing, and the case is continued to the Ist 
September next, 1882. 

Friday, 1st September, 1882. 

Present: Mathias C Desnoyers, Esq., PM. 

Wm. B. Lambe ] Selling liquor without a 

and y license, oontinued 

Andrew Ryan. ) from the 15 Jane. 

Wednesday, 6th September, 1882. 
Present : Mathias C Desnoyers, Esq., P.M. 



Wm. B. Lambe 

and 
Andrew Ryan. 



Selling liquor without a 

license, continued 

from Ist Sept ; continued 

to the 8th. 

Friday, 8th September, 1882. 

Present : Mathias C. Desnoyers, Esq., P.M. 

Wm B. Lambe ) Selling liquor without a 

and y license, continued 

Andrew Ryan, j from the 6th. EndiHbiri, 

Before any decision was given in this case, 
which is still under advisement J. H. R Mol- 
son,J.T.Molson and Andrew Ryan, doing busi- 
ness nnder the firm of J. H. R. Molson A Bros., 
applied by petition to the Superior Court for 
a writ of prohibition to prohibit the said M.C 
Desnoyers, Police Magistrate, from farther 
proceedii^ upon the said summons and com- 
plaint on the ground that Ryan committed 
no ofience whatever against any Act of the 
local legislature :— 

"(a). Because there is no Act of the Legis- 
lature of the Province of Quebec, which autho- 
rises the said complaint and prosecation ; 

"(6). Because the pretended Act of the Le- 
gislature, upon which such proaecation is 
founded, is not an Act of the Legislators of 
the Province of Quebec, but purports to have 
been made and enacted by Her Migesty the 
Queen, Her Migesty the Queen having no 
right or title to pass Acts binding on the Pro* 
vince of Quebec ; 

"(c). Because the pretended Act intitoled. 
<The Quebec License Law of 1878,' ander 
which the said prosecution is instituted, is 
entirely illegal, null and void and unoonsti- 
tutional, the same not being passed by the 
proper body gifted with legislative powers 
upon the subject in the Province of Qoebec ; 

"{d). Because thesaid Act purports to treat 
of and regulate criminal procedure ; 
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*\e). Because the penal clause is by fine 
and impriflonment ; 

"(/). Because your said petitioner, Andrew 
Ryan, being in the employ and being the dray- 
man of your other petitioners, and acting 
under their orders, the act of your petitioner 
Ryan, selling the said intoxicating liquor, to 
wit, beer, was the act of your other petition- 
ers, co-partners, who, in their license from the 
Government of the Dominion of Canada, were 
authorised and empowered so to sell such in- 
toxicating liquor ; 

**(g). Because your said petitioners, co- 
partners, being licensed brewers, had the 
right of selling by and through their employees 
and draymen, without any further license 
whatever, under the provisions of the Quebec 
License Act of 1878 ; 

"{h). Because the Legislature of the Pro- 
vince of Quebec have no right whatever to 
limit or interfere with the traffic of brewers 
duly licensed by the Government of Canada ; 
" That under these circumstances the said 
Court of Special Sessions of the Peace, and 
the said Mathias C. Desnoyers, have unlaw- 
fully and improperly taken jurisdiction over 
said Andrew Ryan, your petitioner, and the 
other petitioners, and that it has become ne- 
cessary for them for their own preservation, 
to apply for a writ of prohibition, to prohibit 
the said Courtof Special Sessions of the Peace, 
sitting at the said City of Montreal, and the 
said Mathias C Desnoyers, from taking juris- 
dictioQ over them, your petitioners, and fur- 
ther proceedings on the said summons and 
complaint'' 

In view of the cases determined by the 
Privy Council since the case of Severn v. The 
Queen, was decided in this Court, which ap- 
pear to me to have established conclusively, 
that the right and power to legislate in rela- 
tion to the issue of licenses for the sale of in- 
toxicating liquors by wholesale and retail, 
belong to the local legislatures, we are bound 
to hold that the Quebec License Act of 1878, 
and its amendments, are valid and constitu- 
tional By that Act, section 2, the sale of in- 
toxicating liquors without license obtained 
from the Government, is forbidden. By sec- 
tion 1, intoxicating liquors means, tn(^ oZta, 
ale, beer, lager, &c. Section 71 provides that 



whosoever, without license, sells in any quan- 
tity whatsoever, intoxicating liquors in any 
part of this province, municipally organised, 
is liable to a fine of $^i if such contravention 
takes place in the City of Montreal And 
section 196 of 41 Vic, ch. 3, provides for the 
Courts which shall have power to try actions 
or prosecutions for breach of this law, in these 
words : ''AH actions or prosecutions, where 
the amount claimed does not exceed one 
hundred dollars, may be, optionally with the 
prosecutors, brought before the Circuit Court, 
but without any right of evocation therefrom 
to the Superior Court, or before two Justices 
of the Peace in the judicial district, or before 
the Judge of the Sessions of the Peace, or be- 
fore the Court of the Recorder or of the Police 
Magistrate, or before the district magistrate; 
but if the amount cliumed exceeds one hun- 
dred dollais, they shall be brought before the 
Circuit Court or the Superior Court, accx)rding 
to the competency of the Court, with reference 
to the amount claimed/* 

The code of procedure, by Art 1081, pro- 
vides for the issue of writs of prohibition in 
these words : ''Writs of prohibition are ad- 
dressed to Courts of Inferior jurisdiction 
whenever they exceed their jurisdiction.''' 

The only question that I can discover that 
we have to determine in this case is : Had 
the Police Magistrate before whom the com- 
plaint was made by the Inspector of Licenses 
for the district of Montreal, and who issued 
the summons in this case, jurisdiction over 
the matter of this complaint, and jurisdiction 
and authority to try the ofience charged in 
the declaration of information and'summons ? 
If he had, no prohibition, in my opinion, can 
be awarded. On this point, it seems to me, 
the authorities are clear and conclusive. In 
the Mayor of London v. Cox, L. R. 2 H. L.276, 
Willes, J., delivering the opinion of the Judges 
in the House of Lords, says : " In cases where 
there is jurisdiction over the subject matter, 
prohibition will not go for mere irregularity 
in the proceedings, or even a wrong decision 
on the merits. Blaquih'ey. Hawkins,! DonglaSt 
378." And again he says : *' The proceeding 
in prohibition, therefore, does not stand upon 
the footing of an action for a wrong. In a 
prohibition for want of jurisdiction, the ques- 
tion is not whether the party or the Court has 
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done a wilfal wrong, but 'whether the Goart 
has or has not jurisdiction. Ede v. Jackwn, 
Fortescae, 345.' And i^ain, "The law upon 
this question of discretion is thus stated in 
the judgment of the Queen's Bench, in Bender 
v. VeUy, 12 A. & E. 263. "If called upon, 
we are bound to issue a writ of prohibition as 
soon as we are duly informed that any Court 
of inferior jurisdiction has committed such a 
fault as to found our authority to prohibit, 
though there may be a possibility of correct- 
ing it by appeal.". . . . The question, then, re- 
mains, what are the defects that authorise 
and require us to issue the writ of prohibi- 
tion ? The answer is, that they are in every 
case of such a nature as to show a want of 
jurisdiction to decide the case before them. 
Gardner v. Booth, 2 Salk. 548." 

" In whatever stage that fact is made mani- 
fest to us, either by the Crown or by one of 
its subjects, we are bound to interpose." 

Lord Cran worth says, delivering judgment 
in the House of Lords : — 

" Where an Inferior Court is proceeding in 
a cause which arose on a subject over which 
it has jurisdiction, no prohibition can be 
awarded till the party sued in the Inferior 
Court sets up a defence on some ground rais- 
ing an issue which the Inferior Court is in- 
competent to try. Until that is done no 
ground for a prohibition has been shewn." 

" Prohibitions, by law, are to be granted at 
any time to restrain the Court to intermeddle 
with or execute anything which, by law, they 
ought not to hold the plea of. 2 Inst, 602. In 
Toft V. ReyneTy 5 C. B. 162, it was held that 
the Court had no power to issue a prohibition 
to the judge of a county Court, in a matter 
that was within his jurisdiction. In this case 
it was stated that the plaintiff had already 
recovered judgment against the defendant in 
an action for the same debt in the Borough 
Court of Cambridge, and that his goods had 
been taken and sold under that judgment, 
and the plaintiff who was present, admitted 
such statement to be true. A prohibition 
was moved for to restrain the County Court 
Judge, on the ground that the matter being 
reg judicata, he had no jurisdiction— that his 
jurisdiction ceased when the defendant's plea 
was admitted to be true, but per Wylde, C. J. 
" Whether the plea was good or bad, was a 



matter of law which he was bound to decide, 
and his decision was final." Adding— "A 
mistake in that respect would, ordinarily 
speaking, be matter of error; but the Act 
creating these County Courts has taken away 
that form of remedy ; there is no ground, 
therefore, for granting a prohibition, which 
lies only where the Inferior Court has as- 
sumed to act with or beyond its jurisdiction.'' 

And Maule, J., says : " This might haTe 
been error if the writ of error had not been 
taken away in these cases, and that shows 
that it is not ground for a prohibition." And 
Williams, J., says : "I am of the same opinion. 
The ground of this application is neither 
more nor less than that the Judge of the 
County Court, in deciding what it is compe- 
tent for him to decide, has made a mistake 
in point of law ; and that clearly is not a case 
in which prohibition lies." 

In Eae8 V. WaU, 8 G B. 614, per liaule, J. : 
" Your application is for a prohibition which 
can only be granted when the Inferior Court 
has not jurisdiction to proceed." 

Writs of prohibition are, therefore, framed 
to restrain inferior Courts in cases where the 
cognisance of the matter belongs not to such 
courts, but this is the the first time I have 
heard it propounded that they can be used to 
restrain Courts from intermedding with mat. 
ters over which they are specially authorised 
to take cognizance and hold plea.Can there be 
a doubt as to the Police Magistrate's having 
authority to hear and determine this matter ? 
K so, how is it possible for the Police Magis- 
trate to decide whether there was a breach 
of the License Law by the sale of intoxicating 
liquors without license, contrary to the provi- 
sions of the Quebec License Act, until he hears 
the case ? Kthe defendants' contentions are 
correct, which I more than doubt, and he es- 
tablishes them before the Police Magistrate, 
he will^ve furnished a defence and be 
entitled to an acquittaL If not correct and 
the recorder holds they do not amount to a 
defence, he will be bound to convict, and the 
defendant will be left to any remedy he may 
have by way of appeal or otherwise as he 
may be advised. It was, in my opinion, 
unquestionably for the Police Magistrate to 
say whether the sale, if proved, was lawful or 
nnlavrful, which question it is dear it is quite 
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impornible for him to detennine without 
hearing the case, and whether his determi- 
nation was right or wrong either in matter 
of law or of fact it was no question of juris- 
diction. The justice may give an erroneous 
decision either of law, or of fact, or of both, 
though no peison has a right to assume 
that he will do so, and if he does, if he acts 
within his jurisdiction, his decision is oon- 
closive, unless appealed i^ainst, and whether 
appealable or not, it is no case for prohibi- 
tion. 

To determine, in the case before us, whe- 
ther Ryan has been guilty of a breach of the 
licence Act, questions of fkct as well as of law 
aro, by defendant's own showing, necessarily 
involved, the determination of which is now 
in progress of trial before a tribunal having 
jurisdiction over the subject matter in con- 
troversy, and the only ground on which pro- 
hibition appears to me to be asked is the 
assumption that the judge will decide, not 
only the question of law but of fact, incor- 
rectly against the defendant There certainly 
is no usurpation of jurisdiction in this case, 
and no issue which the inferior court is 
incompetent to try ; on the contrary, the 
only issue in this case, namely, whether the 
defendant was or was not guilty of selling 
liquor without a license, co^%ary to the pro- 
visions of the Quebec License Act of 1878, 
could only be tried under, and by virtue of, 
the section before referred td and under 
which section, in my opinion, 31. C. Des- 
noyers, the Police Magistrate, had unques- 
tionable jurisdiction, and constituted the 
l^al and proper tribunal to deal with any 
alleged infringement of the said Act, and 
therefore, no cause is shown to justify the 
issue of a writ of prohibition, and this appeal 
should be dismissed with costs. 

FoGRNIBB, J. : — 

J^ demande d'un href de prohibition 
adress^ & la Gour des Sessions Sp^iales de 
la Paiz du district de Montreal, avait pour 
but d'emp^her cette Cour d'entendre et 
jager une poursuite dirig^ centre un nomm6 
Hyan employ^ des appelants, brasseurs et 
distiUateurs, pour avoir vendu des liqueurs 
enivrantes distill^ par euz, sans 6tre muni 
d'une licence & cet effet en vertu de I'acte 
des lioanoes de Quebec. Lss principales nd- 



scns invoqute au soutien de cette demande 
sent : la Que la legislature de Quebec nV 
vait pas le pouvoir de passer Tacte des licen- 
ces au nom de 8a Majesty ; 2o. Que le dit 
acte 6tablit des peines cumulant Pamende et 
I'emprisonnement ; So Que le dit acte est 
fdtra vires en autant qu*il affecte le commerce 
et qu'ii impose une taxe sur I'industrie des 
appelants, laquelle n'est soumise & aucune li- 
cence provinciale. 

La premie objection, que la l^slature 
n'avait pas le pouvoir d'^icter les lois au 
nom de Sa Majest6, a ^t^ abandoim^ Sur 
la seconde qui d^nie d la legislature le pou- 
voir de prononcer des peines comportant 
Vemprisonnement et Tamende & la fois, je 
partage entidrement I'opinion ezprimle & c4t 
dgard par THon. Juge Cross. La ss. 15 de la 
sea 92 de TActe B. N. A. donnant le pouvoir 
depunirpar amende, p^nalit^ ou emprison- 
nement, a conf($r6 le pouvoir de cumnler ces 
divers chitiments aussi bien que de les im- 
poser s^par^ent Les raisonnements de 
I'Hon. Juge pour 6tablir cette proposition me 
paraissent concluants et je me borne ft y r^ 
£6rer. 

Quant ft la constitutionality de I'acte des 
Ucences de 1878, question si sou vent discut^ 
devani les tribunaux depuis quelques ann^, 
elle doit etre consid6r4e comme finalement 
r^l6e par le cas sp^al soumis ft cette Cour 
en vertu de Tacte 47 Vic. ch. 32, Capeli's 
Digest 279, Liquor License Act 1883, et port^ 
plus tard en appel au Conseil Priv6 de Sa 
Majesty La d^ieion reodue sur cette ques- 
tion fait maintenant loi sur le sujet II n'est 
plus permis d'^lever de doute sur le pouvoir 
exclusif des l^islateurs de passer des lois 
rdglant les licences pour la vente des bois- 
Bons enivrantes, ni sur la constitutionnalit6 
de Tacte des licences de Quebec de 1878. 
Cette derniSre question a ^t^ port^ devant 
cette Cour dans la cause de la corporation des 
Trois-Bivi^res v. Suite (11 Can. a R. 25) et 
la validity de la loi y a 6t6 reconnue. 

Cette loi, par la section 196 donnant une 
juridiction complete ft la Cour des Sessions 
Sp^iales de la Paix pour entendre et juger 
la poursuite intents devant elle centre le 
nomm^ Ryan, il ne pent pas y avoir lieu de 
fiiiie 6maner un brer de prohibition pour em- 
p^cher cette Cour d'exeroer sa juridiction. 

L'appel doit dtre renvoy6 avec d^pens.. 
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HXNBY, J. :— 

ThisJs an action brought b]^ the Respon- 
dent Lambe as Inspector of Licenses for the 
revenae district of Montreal, against Andrew 
Ryan for an alleged breach of the License 
Law of the Province of Quebec in having 
sold spirituous liquors without license and 
contrary to law. 

In addition to the general plea of non-guil- 
ty, Ryan pleaded a justification as the ser- 
vant and employee of the firm of J. H. R 
Molson and Brothers, doing business as 
brewers under a license as such brewers 
from the Dominion Government, to sell the 
liquors brewed and manufactured by them 
at Montreal. 'J'he questions to be decided in 
the action were arranged to be submitted 
for the decision of the justice who issued 
the writ, and were substantially embodied in 
admissions signed bv the counsel of both 
parties, and are in substance the points rais* 
ed by the pleas in this action. 

The case was submitted for the consider- 
ation of the justice, but before any decision 
by him, a writ of prohibition was issued by 
the Superior Court ; and, after argument 
before that Court, the learned Judges in 
their judgment decided substantially that 
the Local License Act of 1878 did not super- 
sede the Act of the Dominion as to Brewer's 
Licenses, and that Ryan was justified in sel- 
ling beer as he did, but inasmuch as the 
justice had jurisdiction to decide the matters 
^ of fact and law, and that as the decision of 
the justice could be revised by a higher court 
by means of a writ of certiorari, the Court 
quashed the writ of prohibition. That judg- 
ment was afiSrmed, but apparently for other 
reasons, by the Court of Appeal at Montreal, 
and ft'om the latter judgment an appeal was 
taken to this Court 

The question then is as to the applicability 
of the writ of prohibition to the circumstan- 
ces of this case. 

The writ of prohibition is an extraordinary 
judicial writ issuing out of a Court of a supe- 
rior jurisdiction, and directed to an inferior 
Court for the purpose of preventing the infe- 
rior tribunal from usurping a jurisdiction 
with which it is not legally vested. 

It is an original remedial writ and is the 
remedy aflforded by the common law against 
the incroachments of jurisdiction by inferior 
Courts ; and is used to keep such Courts 
within the limits and bounds prescribed for 
them by law. Such being the object, and I 
may say the onlv one, it should be upheld 
where it can be legitimately employed. 

In vol. 3, Comm. Blackstoae says : '* A 
" prohibition is a writ issuing properly out 
" of the Court of King's Bench, being the 
" King's prerogative writ, but for the further- 
*• ranee of justice it may now also be had 
" in some cases out of the Court of Chancery, 
*' Common pleas or Exchequer directed to « 



** the Jttdee and parties of a suit in any in- 
" ferior Court, commanding them to oease 
** from the prosecution thereof^ upon snggest- 
** ion that either the cause originally or some 
" collateral matter arising therein does not 
" belong to that jurisdiction, but to the 
*' cognizance of some other Court" 

The writ " does not lie for grievance which 
<* may be redressed in the ordinary coarse 
** of judicial proceedings." Nor is ** it a writ 
" of right granted^ dfbitojwHcup but rather 
** one of sound judicial discretion, to be 
*' granted or withheld according to the dr- 
" cumstances of each particular case. Nor 
" should it be granted, except in a clear caae 
** of want of jurisdiction in tne Court whose 
** action it is sought to prohibit" High on 
extraordinary remedies 606. 

On an application for the writ» the want of 
jurisdiction about to be exercised should be 
clearly shown, and regardless of the law and 
facts to be considered oiy the Court sought to 
be prohibited, the sole question is as to its 
jnnsdiction to deal with them. If that is not 
clearly shown, the issue of the writ would be 
unjustifiable. 

1 have carefully considered the petition 
for the writ of prohibition in this case and 
the admissions of the counsel ; but neitlier 
contains any allegation of the want of juris- 
diction of the justice who issued thewrit 
between the original parties, and theiefove it 
must be presumed that such jurisdiction ex- 
isted. See Shortt on Prohibition 446 and 
case there cited, Yates v. Palmer, 6 D. & L. 
288. If so, there is no jurisdiction shown for 
the issue of thewrit of prohibition. Besides, 
I hold that, unffir the law, the Justice before 
whom the case was originally brought had 
ample jurisdiction to try all the issoes raised 
beforo him. 

The Justice therefore must be held to have 
had jurisdiction to dispose of the caae sub- 
mitted to him, and no Court by prohibition 
could prevent him from the per&rmanoe of 
the duty imposed upon him by law by a 
decision on the matters of fact and law in- 
volved. 

After his decision, a review of it may be 
had by a Superior Court as pointed oat in 
the judgment of the Superior Court : but 
under the law as to the writ of prohibition 
that writ could not be interposed even if his 
judgment would be unappealable orcoul^not 
in any way be reviewed by a higher (Snrt 
I will not discuss the merits of the case as 
between the original parties, as they should 
in the first place l>e disposed of by the Jus- 
tic^e, the only tribunal m my opinion at pre- 
sent having power to deal with them in the 
first place. I think therefore the appeal in 
this case should be dismissed and the judg- 
ments of the two Courts below aflarmed wiu 
costs. 

(QpiiiiQR of Q wyim«> J.. \^ next i»a«0 
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A principle extremely pertinent to the case 
of the District Magistrate's Bill was stated by ^ 
the Hon, R. Laflamme, Q.G., while Minister 
of Jostioew The following is an extract from 
a report made by that gentleman upon an 
Act of the British Colnmbia Legislature, con- 
ferring certain wide powers on the provincial 
gold commi88i9ner :— '<It is not, in tny opinion, 
necessary to bring a provincial court within 
the provisions of this section (96) that it should 
be called by the particular name of superior, 
district or county court. The exception to 
that section indicates that the courts of pro- 
bate in Nova Scotia and New Brunswick 
would, unless specially excepted, have come 
within the definition of superior, district, or 
county courts. It will readily be seen how 
easy it would be for the local legislatures, by 
gradually extending the jurisdiction of these 
mining courts and by curtailing the jurisdic- 
tian of the county courts or superior courts 
as DOW established, to bring within their own 
reach not only the administration of justice 
in the province, but also practically the ap- 
pointment of the judges of the courts in 
which justice is administered." 



trict, and he has also sat for about twenty 
years in the Queen's Bench. During this long 
period, it has fallen to the lot of the learned 
Judge to decide, or to take part in the decision 
of, many memorable causes, and his judg- 
ments have been distinguished by a broad- 
ness of vision, an astuteness, and an intimate 
knowledge of jurisprudence, which have re- 
4 fleeted honour upon the bench. For a year 
or more, failing health has prevented him 
from taking such an active part as formerly 
in the work of his Court, and the bar have 
l|amed with regret that his indisposition is 
so serious as to enforce his retirement. Per- 
sonally, Mr. Justice Monk has always enjoyed 
the esteem and regard of the bar as well* as 
of his brother judges. He has been distin- 
guished for uniform courtesy and patient at- 
tention to counsel pleading before hinu His 
decisions have commanded respect even from 
those to whom they were adverse. His 
stately figure and genial presence, so familiar 
to more than one generation of lawyers, will 
be keenly missed from the Courta. 



With reference to the exercise of the p^er 
of disallowance of provincial Acts, it is inter- 
esting to note that it has been applied in only 
65 cases since Confederation, or less than one 
per cent, the number of statutes passed 
during that period being nearly ten thousand. 
According to a statement made by the Min- 
ister of Justice, the veto power has been ex- 
ercised 44 times by Conservative administra- 
tions during fifteen years, and 21 times by 
Liberal administrations during five years. 



The retirement of Mr. Justice Monk, after 
nearly thirty years' judicial service, is an 
event of some^ importance in the history of 
the year. Mr. Justice Monk's appointment 
to the Superior Court, dates farther back than 
that of any other judge of the Montreal .dis- 



The death of Sir John Rose recalls the 
fact that for many years he was a hard- 
working lawyer in Montreal, and for some 
time a partner of Mr. Justice Monk, whose 
retirement is noticed in the present issue. 
Mr. Rose had to make his own way in the 
world. He began by teaching school, was 
afterwards engaged for some time in the 
Herald office in Montreal, and entered upon 
practice at a time when, if the field was not 
so fully occupied, legal business w^as much 
more restricted^than it ia^ at present He 
achieved > great success as a commercial 
lawyer, and as a counsel before juries. His 
entrance into political life, and his duties as 
a member of the Cabinet, withdrew him 
from the active pursuits of the profession, 
but he re-appeared at the bar later, and took 
part in a jury case before the late Mr. Justice 
Smith about twenty years ago, on which 
occasion he had rather a lively controversy 
with the presiding Judge, whose rulings on 
some points he disputed with more warmth 
than is often exhibited. A favorable oppor- 
tunity for entering into banking business in 
England withdrew him finally from the 
career of advocacy. In his new pursuit he 
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was equally suooessfhL He was honored 
with a baronetcy, and his basiness oonnec- 
tion was so prosperous that the newspapers 
say that his estate is valued at nearly two 
millions of dollars. His death occurred yery 
suddenly while shooting in Scotland. 

The bar of Montreal has lost another man 
of note in Mr. Charles J. Coursol, who for 
many years held the office of Police Magis- 
trate and Judge of Sessions. Mr. Coursol 
was a magistrate of remarkable eneigy, 
shrewdness, and impartiality, and filled the 
responsible positions above mentioned with 
unquestionable ability. 



SUPERIOR COURT. 

MoNTBBAL, Sept 22, 1888. 

Bejwt Globbnskt, J. 

Tasse et al. v. Murphy. 

(Summary Procedure — Ingcriptionfor Enquite — 

Option for Enqidie and Merits. 

This was an action under the newsum-^ 
mary procedure rules, inscribed for proof on 
Sept 19th before the 3rd Division. 

Sept. 20. Beaudin moved to strike the in- 
scription, 1st, Because the defendant had by 
his plea made option for EnquJtte and Merits : 
2nd, Because Sept 19th was not an Enq^te 
day : 3rd, Because the Third Division is not 
the proper Court for Enquite, 

A. B, Major contra :— The option for En^ 
quite and Merits is null, article 887 providing 
that summary matters shall be tried ^* ac- 
cording to the niles set forth in this chap- 
ter." Article 894 is clear, as to the right to 
go to proof on any juridical day. The Third 
Division has all the powers of the Court and 
may take Enqu^Us, 

Sept: 22. Motion dismissed with costs. 

McOibhon, Major & Claxton, Attorneys for 
Plaintiffs. 

Loranger & Beavdin, Attorneys for De- 
fendants. 



PROHIBITION— LICENSED BREWERS 
— Q UEBEC LICENSE A CT, 41 VIC, CH. 3. 
MoLSON etal.<& Lambe et quoL 
[Continaed from p. 296.] 
GwYNNE, J. {diss.) :— 
The questions involved in this case are : 
la As to the procedure by writ of Prohi- 



bition according to the law prevailing in tbft 
Province of Quebec ; and 

2o. As to the proper determination upoD 
the merits of the issue joined in the proceed- 
ings in prohibition, this latter qa68tioa< 
depending upon the validity and construe^ 
tion of an Act of the Legislature of the Pro- 
vince. 

. The judgment of WiUes, J., delivering the* 
unanimous opinion of the Judges consulted 
by the House of Lords in the The Mayor of 
London v. Cox, L. Rep. 2 £. & I. App. 279, 
and which is an authoritative and almost an 
exhaustive treatise upon all questions ci 
prohibition under the law of £ngland,affirm8, 
as well established law, that the Courts that 
may award Prohibition, being informed 
either by the parties themselves or by any 
stranger, that any Court temporal or eccle- 
siastical doth hold plea of that whereof 
they have no jurisdiction, may lawfully 
prohibit the same, as well after judg- 
ment and execution as before. That in what- 
ever stage of the proceeding in the Inferior 
Court, whether on the face of the complaint 
itself, or by collateral matter, set up by way of 
plea to that complaint, or in evidence in the 
course of the proceedings in the inferior 
Court, or by affidavit, the fact is made 
to appear to the Court having power 
to award prohibition, that the case is of such 
a nature as to shew a want of jurisdiction in 
the inferior court to decide the particular 
case, prohibition lies either at the suit of a 
stra&ger or of a party, even though there 
might be a remedy by appeal from the jndg^ 
ment of the inferior tribunal, citing upon 
this latter point Burder v. Veley, 12 Ad. & £1. 
263. A fortiori if in the particular proceed- 
ing in the Inferior Court, there be no appeal 
from the judgment of that Court, prohibition 
will lie, and to an application for a prohibi- 
tion, or upon the determination of an issue 
whether of law or of fact joined in the fto- 
ceedings in prohibition, it cannot be urged as 
a sufficient objection to the writ going abso- 
lutely that in case of a conviction by the 
inferior tribunal, the party might have a 
remedy by certiorari to quash ^e conviction, 
indeed the writ being issuable at the suit of 
a stranger as well as of a party, shews that 
that the right to it could not be affected by 
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any such snggeBtion. In the above case of 
The Mayor of London v. Cox, Willes, J., refer- 
ring to the writ being issuable at the sait of 
a stranger, says : " In this respect, Prohibition 
** strongly resembles mandamus, where the 
" Court of Queen's Bench exercises a discre- 
** tion as to whether the writ shall go, but the 
" tmt once granted muBt be met by a return, 
" shewing a legal answer," and he adds : 
" The writ, however, although it may be of 
" right in the sense that upon an application 
" being made in proper time, upon sufficient 
•* materials, by a party who has not by mifi- 
"* conduct or laches lost his right, its grant 
** or refusal is not in the mere dissretion of 
" the Court, is not a writ of course like a writ 
'< of summons in an ordinary suit, but is the 
'* subject of a special application to the Court 
** upon affidavit, which application and the 
" proceedings thereupon are now regulated 
" by the Act Ist Wm. 4th, ch. 21." 

Before that Act, the declaration in prohi- 
bition waa qui tarn and it supposed a con- 
tempt in disobeying an imaginary precedent 
writ of prohibition. 

The Act of Wm. 4th enacted that:— 
'' It shall not be necessary to file a sugges- 
" tion on any application for a writ of pro- 
*' hibition, bat such application may be made 
" on affidavits only, and in case the party 
** applying shall be directed to declare in 
** prohibition before writ issued, such declar- 
** ation shall be expressed to be on behalf of 
** inch party only, and not as heretofore on 
" behalf of the party and of His Majesty, 
** and shall contain and set forth in a concise 
" manner, so much only of the proceeding in 
'* the Court below as may be necessary to 
" Bhew the ground of the application, without 
** alleging the delivery of a writ or any con- 
^ tempt, and shall conclude by praying that 
" a writ of prohibition may issue ; to which 
** declaration the party defendant may demur 
" or plead such matters by way of traverse 
" or otherwise, as may be proper to shew 
" that the writ ought not to issue, and con- 
" elude by praying that such writ may not 
"issoe; and judgment shall be given that 
'' the writ of prohibition do or do not issue 
** as justice may require, and the party in 
''whose favour judgment shall be given, 
" whether on non-suit, verdict^ demurrer or 



"otherwise, shall be entitled to the costs 
" attending the application and subsequent 
*' proceedings and have judgment to recover 
" the same." 

The practice under this statute seems to 
have been in accordance with the ancient 
usage that when upon the afl^davits filed for 
apd against the application, it clearly appear- 
ed that the jurisdiction of the Inferior Court 
to adjudicate in the particular case could not 
be questioned, the Court would neither grant 
the rule nor put the parties to the expense of 
a declaration and proceedings in prohibition, 
so in like manner, if it should clearly appear 
that the writ ought to go absolutely, it was 
granted at once, without requiring a declara- 
tion in prohibition ; but if it appeared open 
to doubt whether the writ should or not be 
finally granted absolute, if the question was 
agreeable, and always upon the demand of 
the party against whom the application was 
made, then the applicant was ordered to 
declare in prohibition, in order that the 
points to be argued should be brought 
before the Court, in the shape of a precise 
issue either of law or of fact upon records. 

See JUoyd v. Jone$, 6 C B. 81 ; In re Chan- 
ceUor of Oxford, 1 Q. B. 974 ; In re Dean of 
yori, 2 Q.B. 39; Mossop v. O.N. Ry. Co., 
16 C. R 586 ; In re Ayhroyd, 1 Ex. 487 ; 
Renmngton v. Ddby, 9 Q. B. 178. 

Subsequently the practice upon applica- 
tions for writs of prohibition to issue, address- 
ed to judges of the County Courts, was regu- 
lated by 13 & 14th Vict ch. 61, and 19 & 20th 
Vict. ch. 108, the 42nd section of which 
latter Act enacts that *' when an application 
'< shall be made to a Superior Court or a 
" judge thereof for a writ of prohibition to be 
" addressed to a judge of a County Court, the 
" matter shaU be finally disposed of by rule 
'* or order, and no declaration or further pro- 
^ ceedings in prohibition shall be allowed." 

Now the practice in the Province of Quebec 
is regulated by the code of civil procedure, 
the 1031st article of which code enacts that 
writs of prohibition are applied for, obtained 
and executed in the same manner as writs 
of mandamus and with the same formalities, 
thus placing the proceedings for writs of 
prohibition in all respects upon the same 
footing as writs of mandamus, which, in 
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some respects, as said by Willes, J., in the 
Mayor of London v. Cox^ " they strongly 
*• resemble" Now the procedure in the cases 
of mandamus by code of civil procedure is, 
as stated in article 1023 as follows : 

•* The application is made by petititjn sup- 
'* ported with affidavits setting forth the facts 
•* of the case, ahd presented to the Court or 
" judge, who may thereupon order the writ to 
** issue, and such writ is served in the same 
" manner as any other writ of summons "— 
and article 1024 enacts that — ** the proceed- 
** ings subsequent to the service are had in 
"accordance with the provisions contained 
" in the first section of this chapter "—which 
provisions are, that the defendant may set 
up against the petition such preliminary ex- 
ceptions, or exceptions to the form, as they 
deem advisable, and the plaintifif may demur 
to the pleas set up in defence, that the plain- 
tiff is bound to appear on the day fixed in 
the writ, and if he fails to do so, the peti- 
tioner proceeds with his case by default. 
Within three days from the filing of the 
answer the petitioner must proceed to prove 
the allegations of the petition in the same 
manner as proof is made in ordinary cases, 
and after closing of his proof and within a 
farther delay of two days, the defendant is 
bound to adduce his proof. As soon as the 
proof of the defendant is closed, the peti- 
tioner may be allowed to produce evidence 
in rebuttal, if there is occasion for it; if he 
does not, either of the parties may inscribe 
the cause upon iJie meritSj giving the opposite 
party notice of at least one day before the 
day fixed. 

In accordance with the practice so pre- 
vailing in the Province of Quebec, John 
Henry R. Molson, John Thomas Molson 
and Adam Skaife trading in partnership as 
brewers, under the name of John H. R. 
Molson & Brothers, who were not parties to 
the proceeding in the Inferior Court herein- 
after mentioned, and Andrew Ryan who was 
the sole party named in such proceedings, 
presented their petition to the Superior Court 
for the District of Montreal wherein, in short 
substance they allege that the said Messrs. 
Molson and Brothers were duly licensed by 
the Dominion Government, under and in 
pursuance of an Act of the Dominion Parlia- 



ment, to carry on th j trade and buBineBB of 
brewers in the Provinoe of Quebec ; that 
they carried on such their trade and bosinees 
in the City of Montreal That it always has 
been, and is the custom of the trade of 
brewers in the Provinoe of Quebec, for 
brewers to send out their draymen for the 
purpose of delivering to their customerB the 
beer manufactured by the said brewers. 
That the Petitioner, Andrew Ryan, is, and 
for some time has been the servant and 
drayman of the said Messrs. Molson and 
Brothers, employed by them according to 
the said custom of the trade of brewers to 
sell and deliver for and on their behalf to 
their customers the beer manofactored by 
them, the said Molson Brothers, in quantities 
not less than in dozen bottles containing not 
less than three half pints each, and in kegs 
holding not less than five gallons each. 
That on the 10th of June 1882, William 
Busby Lambe, of the City of Montreal, ex- 
hibited an information and complaint 
against the said Andrew Ryan, before 
Mathias C Desnoyers, Police Magistrate ci 
the said City of Montreal, and procared a 
summons to be signed by the said Police 
Magistrate addressed to the said Ryan, 
whereby he was commanded to appear before 
the said Police Magistrate at a session of the 
Court of Special Sessions of the Peace to be 
held in the Court House of the said City of 
Montreal on a day therein named to answer 
the said information and complaint of the 
said Lambe, '' for that he, the said Ryan, not 
" having any license for the sale of intoxica- 
*' ting liquors in any quantity whatever, had 
" in the said city of Montreal on the 6th 
** day of June, A. D., 1882, and npon divers 
*' occasions before and since sold intoxicating 
*' liquors contrary to the statute in such case 
" made and provided, whereby and in virtue 
'' of the said statute, the said Andrew Ryan 
" had become liable to payment of a fine of 
'* the sum of ninety -five dollars; which sum 
" that the said Ryan should be condemned 
" to pay for the said ofl^ce, the said Lambe 
" prayed judgment." The petition further 
alleged that the said Ryan appeared to said 
summons and complaint and pleaded there- 
to as follows : — 
That he is, and at the time mentioned in 
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the said infonnation waa a servant and em- 
ployee of the firm of J. H. R Molson and 
BrotherSybreweiBof thesaid City of Montreal, 
who hold a lioense from the Dommion Gov- 
ernment, nnder the provisions of an Act of 
the Parliament of Canada, and who have 
been in business as such brewers in Montreal 
for eighty years,that daring the whole of the 
said term and up to the present time, it has 
always been the cnstom and osi^ of the 
trade of brewers to send around through the 
country their drays with beer, which beer 
was sold by their draymen during their trips 
to the said customers. 

That on the occasion charged in the said 
information, the said Ryan was the agent, 
servant and drayman of the firm of J. H. 
R Molson & Brothers. 

That if he, the said Ryan, sold any beer 
whatsoever, he so sold it, as the agent and 
drayman of the said J. H. R. Molson & Bro- 
thers, and under and by virtue of their au- 
thority onder the said license, and sold it 
according to the custom and usage of trade 
in the said Province ever since brewers were 
first established therein. 

But the said John H. R. Molson and Bro- 
thers, being licensed under the provisions of 
the said Act of the Parliament of Cuiada, are 
not liable to be taxed either by or through 
their employees and draymen under the 
provisions of any Act passed by the Legislv 
tare of the Province of Quebea And the said 
Ryan further alleged that he was not guilty 
in manner or £Drm as set forth in the said 
information and summons^ wherefore he 
prayed dismissal of the said prosecution. 
The petition then alleges that notwithstand- 
ing the said plea of the said Ryan to the 
jurisdiction of the said Police Magistrate and 
otherwise, the said Police Magistrate took 
jurisdiction over the said Ryan and proceeded 
with the said case, and that after certain ad- 
missions made in the said case (the nature of 
which will appear further on) the said case 
was taken in advisement 

The petition then insists that the Act un- 
der which the said prosecution was institu- 
ted namely the Quebec License law of 1878, 
and its amendments, are unconstitutional, 
illegal, null and void, and moreover that they 
do not apply- to, and that the said Court of 



Special Sessions of the Peace have no juris- 
diction to tiy the said Ryan, for the pretend- 
ed offence so charged against him, and the 
petitioner's grounds for this contention are 
stated (among others, for it is not necessary 
to set them all out) to be : — 

1st That there is no Act of the Legisla- 
ture of th^ Province of Quebec which autho- 
rises the said complaint and prosecution. 

6th. Because the petitioner, Andrew Ryan, 
being in the employ and being the drayman 
of the other petitioners, the act of the peti- 
tioner Ryan in selling the said beer was the 
act of the said other petitioners, co-partners, 
who by their license from the Government 
of the Dominion of Canada were authorized 
and empowered to sell such intoxicating 
liquor. 

7th. Because the petitioners, the said 
Messrs. Molson and Brothers, being licensed 
brewers, had the right of selling by and 
through their employees and draymen, with- 
out any further license whatsoever, under the 
provisions of the Quebec License Act of 1878, 
and 

8th. Because the Legislature of the Pro- 
vince of Qnebec have no right whatever to 
limit or interfere with the traffic of brewers, 
duly licensed by the government of Canada. 
Wherefore the Petitioners prayed remedy 
and that' a writ of our Lady the Queen, of 
Prohibition to the said Court of Special Ses- 
sions of the Peace, sitting in the city of 
Montreal and to the said Bfathias C. Des- 
noyers. Police Mi^strate for the City of 
Montreal, holding the said Court, do issue to 
prohibit the said Court and the said Des- 
noyers from further proceedings upon the 
said summons and complaint 

Upon this Petition, the writ of prohibition 
issued as prayed, and in the form prescribed 
by the 1031st & 1023rd articles of the code of 
Civil Procedure, and having been duly served 
upon the Police Magistrate and the Court 
of Special Sessions of the Peace, the said 
William B. Lambe in his quality of Inspector 
of Licenses for the district of Montreal was 
permitted to intervene under the provisions 
of the articles of the code of Gvil Procedure 
in that behalf 154 to 158 inclusive, and plead- 
ed that by the 71st section of the Quebec Li- 
cense Act of 1878, whoever, without being 
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lioenaed for that purpose, should sell in the 
city of Montreal, in any quantity whatever, 
any intoxicating liquor, is liable for each 
oflfenoe to a fine of ninety-five dollars, and 
that the said Andrew Ryan on the 6th day 
of June 1882^ in the city of Montreal, sold 
intoxicating liquor as alleged in the com- 
plaint laid before the Police Biagistrate. 
That the said Andrew Ryan admitted the 
sale in question, before the said PoUoe Ma- 
gistrata That the said Quebec License law of 
1878 and its amendments are constitutional. 
That it was in due form parsed by the Legis- 
lature of the Province of Quebec in conformi- 
ty with the British North America Act of 
1867. That by force of the 92nd section of 
the said British North America Act, the 
Legislature of the Province of Quebec has 
the right to pa« the License law in question. 
That assuming the said John H. R. Molson 
and Brothers, brewers, to have the right, in 
virtue of the license which they have to sell, 
without any other license, beer of their own 
manufacture, still, the said Andrew Ryan 
had no right to hawk it about through the 
City of Montreal and to sell it outside of the 
premises of the said brewers, without being 
provided with the license required by the 
Quebec license law. That moreover the said 
Molson and Brothers themselves, have no 
right, in virtue of their license, to sell their 
beer outside of their premises without a 
lisense of the Province of Quebec That in 
virtue of the 196th section of the said Quebec 
License Law of 1878, every action or prose- 
cution in which the sum demanded does not 
exceed $100, may be tried before the Police 
Magistrate, and that the said Mathias C. Des- 
noyers was such Police Magistrate. That 
under these circumstances the prosecution 
instituted against the said Andrew Ryan, 
was legally instituted and came under the 
jurisdiction of the said Police Magistrate, who 
had in consequence the right to hear and de- 
cide it 
To this intervention, the petitioners 

pleaded in answer " that the so-called Li- 
" cense Law of the Province of Quebec of 
" 1878 referred to in the said intervention, as 
" well as its amendments, is unconstitutional, 
" inasmuch as the same was passed viUra 
** vira of the Province of Quebec, and that 



" each, all and every of the said danses re- 
** ferred to in the intervention and moytm 
" d'intervmHon, are unconstitutional and ultra 
" virea of the said Province of Quebec And 
" the said petitionera aver, as they have al- 
" ready in their said petition averred, that 
'' even supposing that, the sud license law 
** and its amendments kre valid and consti- 
" tutional, yet the said petitioners, MolscKi & 
" Brothers, being duly licensed brewers at the 
'* said city of Montreal, and the said Poti- 
'* tioner, Andrew Ryan, being in their em- 
" ploy and their agent, were, under their said 
" license under the provisions of the Domi- 
" nion Acts of Parliament, justified and enti- 
" Ued to sell the beer acowding to the usage 
" and custom of trade in the said Province.' 
And the petitioners, admitting the jMrosecu- 
tion, defence, and admissions set up in the 
said intervention, denied the liability of the 
said Andrew Ryan, to the penalty claimed 
from him, and also denied the jurisdiction of 
the said Court of Special Sessions and of the 
said Police Magistrate, to take jurisdiction of 
the said cause. 

To this the interveiuint replied, insisting 
that all the allegations of bis said interven- 
tion were well founded in law. 

The parties to the said cause in prohibi- 
tion were thus at issue. 

Now the admissions referred to in the said 
intervention as having been made in the 
said cause, in the said Inferior Court before 
the said Police Magistrate, are precisely the 
same as have also been made in the cause in 
prohibition for the determination of the 
issues joined between the i>artie8 to that 
proceeding, and are as follows : — 

Ist That the firm of John H. R. Molson 
and Brothers are brewers in Montreal and 
have carried on their business for a nnmber 
of years past, and that they were daly 
licensed brewers under a license issued by 
the Dominion Government under and by 
virtue of the Act 43rd Victoria, ch. 19, en- 
titled "The Inland Revenue Act of ISSa** 

2nd. That the said Andrew Ryan was at 
the time of the offence alleged, in the infor- 
mation, to have been committed by him, in 
the employ of the said firm of John H. R. 
Molson & Brothers as drayman, and that he 
was paid his wages as such drayman by a 
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monthly salary and by a oommiflsion on the 
moniea^by him collected for the sale of beer 
manufactared by the said Molson & Brothers 
in the brewery mentioned in their said 
license. 

3Td. That the sale in question was made 
outside of the said brewery, but in the Reve- 
nue District of Montreal, and that the said 
Andrew Byan, as drayman of the said firm, 
sold to a buyer who had not given his order 
at the ofiice of the said firm, at the domicile 
of the said buyer. 

4th. That it has been the immemorial cus- 
tom and usage in the said CSty of Montreal 
for a drayman employed by brewers to sell 
and fumiriti beer to customers of the said 
brewers in the same manner, as the said sale 
^Mras efifected, without taking out a license. 

^th. That the Local Legislature of Quebec 
liave zefnnded to the brewers licensed by the 
Dominion Government, the amount of the 
license fee imposed by the Act of the Local 
Legislature upon such breweis, owing to and 
after the decision ip. the case of Severn and 
the Queen, decided in the Supreme Court of 
Canada at Ottawa. 

Now proceedings in prohibition having 
been regularly instituted in accordance with 
the provisions of the code of civil procedure 
of the Province of Quebec, by a writ and 
declaration in prohibition to which an 
answer has been filed and a replication 
thereto, and issue having been joined in such 
proceedings upon the matters to be deter- 
mined by the Superior Court in which such 
proceedings were instituted, it is obvious that 
these issues so joined, whatever they were, 
and whether of law or of fact, must be deter- 
mined by the Court in which such proceed- 
ings are pending. 

That the Court cannot evade thf responsi- 
bility of passing its judgment upon those 
issues, by a suggestion that the points raised 
or any of them are points which the Inferior 
Court, whose jurisdiction under the facts and 
circumstances pleaded to is disputed, is com- 
petent itself to decide, and that if it should 
pronounce an erroneous judgment, then an 
application maybe made to the Superior 
Court to interfere by cerHorari. 

It is out of the question to suppose that the 
law which provides such a precise procedure 



for bringing to issue in the Superior Court, 
the questions to be determined in prohibit 
tion cases, could sanction such a mode of 
dealing with them. 

In the present case, the facts pleaded being 
admitted, the only questions to be deter- 
mined were questions of law involving the 
corstruction and validity of a Statute of the 
Province of Quebec, of which Statute the act 
complained of and brought under the notice 
of the Inferior Court was alleged to be an 
infringement It seems to be nothing short 
of a repudiation of those rights which are of 
the essence of and the inalienable preroga- 
tive of a Superior Court of common law to say 
that the Inferior Court whose jurisdiction in 
the given case was disputed, was as compe* 
tent as the Superior Court to determine those 
questions of law. 

If the jurisdiction of an Inferior Court 
over a particular state of facts, depends upon 
the construction and validity of an Act of a 
Provincial Legislature, and if issue be joined 
in a proceeding in prohibition properly insti- 
tuted in a Superior Court, raising a question 
as to the construction and validity of such 
Provincial Act, how is it possible to contend 
that the Superior Court, in which such issue 
is pending, can evade the duty of determin- 
ing it ? 

In Brymer v. Athim, 1 H. Bl. 188, it is 
said to be an ancient and essential maxim 
of common law, that not merely Courts of 
common law of inferior jurisdiction, but that 
*iU Courts of special jurisdicHon^ created by 
Act of Parliament, must be limited in the 
exercise of that jurisdiction by such con- 
struction as the Courts of common law, that 
is to say, the Superior Courts may give to 
the statute. Upon this principle a question 
having arisen in Govld v. Qapper, 3 East, 472, 
upon a motion for a writ of prohibition after 
sentence in an ecclesiastical Court, in a mat- 
ter of tithe, whether the Court had not 
proceeded upon an erroneous construction of 
an Act of Parliament, the applicant was 
directed to declare in prohibition that the 
question of the construction of the statute, 
which involved some doubt,should.be brought 
up for solemn adjudication. The Court thus 
directing that to be done in the particular 
case, which in the case before us has been 
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done by the authority of the code of civil 
procednie in the Provinoe of Qoebec, and 
the question having been raised by a demur- 
rer to the declaration in prohibition, it was 
adjudged that the construction of the statute 
by the ecclesiastical Court was erroneous, 
and that therefore the prohibition should go, 
although after sentence, and although Uie 
objection did not appear upon the face of the 
libel in the ecclesiastical Court, but was col- 
lected from the whole of the proceedings in 
that Court Qauld v. Oappefy 5 East, 345. 

Now in the case before us, the questions 
raised by the issue joined in the proceeding 
jn prohibition are : — 

1st Does the Quebec License Act of 1878, 
and its amendments, impose any obligation 
upon Brewers duly licensed as such by the 
Dominion Government to carry on the trade 
of Brewers in the Province of Quebec, to 
take out any, and if any, what license re- 
quired by such the Quebec License Acts, to 
entitle the Brewers to dispose of the subject 
of their trade and of their manufacture with- 
in the said Province ? 

2nd. If the Provincial statute does impose 
such obligation, is the statute quoad the im- 
position of such obligation ultra vires of the 
Provincial Legislature 7 and 

3nL Is the sale and delivery by brewers in 
the City of Montreal, through the agency of 
their draymen, of the beer manufactured by 
them to their customers, at the dwelling- 
houses or places of business of the latter, 
under the circumstances appearing in the 
proceedings in Prohibition here, an infringe- 
ment of the Quebec License Act of 1878, sub- 
jecting the brewers' drayman to the penalty 
imposed by the 71st or any other section of 
such License Act ? 

Every one of these questions must be 
answered in the affirmative, to give to the 
Police Magistrate, in the City of Montreal, 
jurisdiction over the act complained of and 
the person charged with having committed 
it And these questions were, by the proce- 
dure of the Province of Quebec in Prohibition 
cases, as much before the Superior Court for 
its determination, as they would have been 
before the Superior Court in England, if as 
in OmUd V. Oapper, the parties applying for 
a writ of prohibition had been ordered to de- 



clare, and had declared in prohibitioii, and 
issue had been joined thereon for the ex* 
press purpose of obtaining the judgment of 
the Superior Court upon the questions which, 
in the present case, equally as in Chndd v. 
Oapper, involved the construction of ^e 
statute in virtue of which the Inferior Cbort 
could have had, if it had any, jurisdiction 
over the subject matter or the person who 
had done the act complained d. The maar 
ner in which the Superior Court dealt with 
these issues so joined in a proceeding, dnly 
instituted according to the course and prac- 
tice of the Court, was this : — It adjudged the 
Quebec License Act in question to be intra 
vires of the Provincial Legislature, but de- 
clined to adjudicate upon the questioiia 
whether it did or not impose any obligation 
Upon brewers duly licensed as such, by the 
Dominion Government under the Dominion 
Act 43 Vict, ch. 19, to take out any, and if 
any, what license from the Provincial Gov- 
ernment, to entitle them to dispose of the 
subject of their trade manufactured by them ; 
or whether the sale and delivery by MeasrsL 
Molson & Brothers, through the agency of 
their drayman, of the beer manufactured by 
them to their customers, at the dwelling 
houses or places of business of the latter, 
under the circumstances appearing in the 
proceedings in Prohibition, was an infringe- 
ment of the Quebec License Act of 1878, uid 
its amendments, subjecting their drayman 
Ryan to the penalty imposed by the 7l8t i 
tion of the said Act 

(Oonoladed in next inne.) 



GENERAL NOTES. 



UsK OF P0I80N8 Df MAKurACTURBS.— A manttfac- 
tarer used a common mordant in dyeing oertain cloUi, 
by handling which a pnrohaier wu poisoned ; bat the 
moxdant was not at that time known to be poiflooons 
to handle—the injury in qneition being the first known 
instance from it BUd, that the maaa£Mtiirer was 
not liable. Mass. Sap. Jad. Gt., Jane 21, 1888. Gtmid 
y. Slater Woollen Cb. 

Orammab His Strong Pourr.— Justice of the Peace 
—'Had you ever saw this man before?' Witaev— 
'Yes.' * Had he came before you went 7 ' ' No.' ' Is 
them your eggs what you saj was stole 7 ' ' Tes.' 
' Would you have recognised them if yoa bad seen 
them before they were bmng here?' 'Tes; Iwoold 
have knowed them.' * Speak grammatio, yoong nan ; 
it ain't proper to say ''have knowed ; " yoo ahoaU say 
"hare knew." *—Cf%neiMuUi EHqmrtr, 
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Vol. XI. SEPTEMBER 29, 1888. No. 39. 



The Jewish ritual is a snhject with which 
the conrts hitherto have had little to do. 
This week, however, a case arose in New 
York. The Board of Trustees of the Con- 
eiegation Beth Israel Biknr (yholim resolved 
to depart from the orthbdox mle of separ- 
ating the sexes in the synagogue, and adopt- 
ed the ritual of the Reformed Jewish Church, 
which permits male and female memhers to 
sit together during service. The hringing 
forward of the ladies from their gallery into 
the hody of synagogue was an innovation 
which appeared so terrihle to some mem- 
bers of. the congregation that an injunction 
was applied for by Kalischer and others, to 
restrain the Trustees from making the change 
in the ritual, the petitioners setting forth 
that they are members in good standing, 
and have a right to attend divine service, 
bat that they cannot do so if the change is 
made. The application was rejected by 
Judge Barrett, c^ the Supreme Court. 



The statutes of Quebec, passed in the last 
session, have been issued, and comprise 132 
acts. The vetoed bill respecting district ma- 
gistrates appeals as chap. 20. Several im- 
portant Acts relating to procedure are con- 
tained in this volume. 



The vacancy in the Queen's Bench, caused 
by the retirement of Mr. Justice Monk, has 
been filled by the appointment of Mr. Bo6s6, 
Q.C., of the Quebec bar. The new judge has 
eojoyed an excellent reputation as a very 
able lawyer, and the appointment gives sa- 
tisfaction. It may be remarked, however, 
that this nomination disturbs the equality 
which existed in the Court as to French and 
English^peaking members, and as the lar- 
ger part of the business, especially of the 
more important cases, has been English, that 
arrangement seemed to be the more reason- 
able (me. Formerly, when the Court consisted 
of five judges, there were three English and 



two French members. Now, constituted of 
six judges, there are four French to two 
English members. However, capacity is more 
important than representation of nationality, 
and while it cannot be suggested that capa- 
city could not be found among the English- 
speaking bar in Quebec, the appointment 
being unassailUble in respect of fitness will 
be generally accepted with favour. 

SUPERIOR COURT. 

MoNTRBAL, September, 1888. 
Before Mathibu, J. 

TOMBYLL V. CNkILL. 

Action in nuUity of marriage — Provision for 
costs of wife. 
Held:— 27ia< in an action by the husband in 
nuUity of marriage^ the wift^s attorneys^ 
upon proof of her poverty and of the hut- 
band's means, are entitled to receive from 
the husband a sufficient sum to provide for 
the wif^s costs of action. 

Action in nullity of marriage by husband 
against wife. Motion that plaintiflf be or- 
dered to pay to defendant's attorneys $100 
to provide for her costs, and failing to do so 
that all proceedings be stayed. 

Affidavits were filed, establishing the wife's 
want of means and plaintiff's position. Coun- 
ter affidavits were filed on behalf of plaintiff. 

The plaintiff having left the Dominion, 
there was no application for alimentary al- 
lowance, as the same could not have been 
collected. 

A. B. Major in support of motion, cited : 

Bioche, vo. '' Separation de corps/' Nos. 45 
et 54 ; Diet, du Droit Civil, vo. "^«mmto,"No. 
138 ; Dwranton, vol. 2, No. 263 ; Laurent, voL 3, 
p. 300 ; Pigeau, 2.216. 

/. A, SL Jvlien, contra. 

Mathieu, J. The right of the wife to a 
provision defrais in actions (ff this descrip- 
tion is admitted by all the authors. It is in 
the nature of an alimentary allowance, and 
must be proportioned to the needs of the 
wife and the means of the husband. I am 
satisfied by the proof herein that the wife is 
poor and unable to provide for her own de- 
fence. As to the husband's resources the 
affidavits he produces are not of a satisfactory 
character, and I arrive at the conclusion that 
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he is able to pay the snxn asked for, and that 
the case is a proper one for an allowance for 
costs. The.motion is therefore granted. 

/. A. SL Julien, attorney for plaintiff. 

McOibbon, Major <k C^axUm, attorneys for 
defendant 

U. B. M.) 



PROHIBITION—LICENSED BREWERS 
— C TJEBEC LICENSE A CT, 41 Via CH. 3 
—CONSTITUTIONALITY OK 

MoLBON et al. de Lambb e% qmL 
[Conoluded from p. 904.] 
GwYNNB, J. (Cantinued) :— 

The learned Judge presiding in the Su- 
perior Court, xeferred these questions to the 
Police Mi^strate, thereby submitting in 
eSoci to the Court of inferior jurisdiction the 
determination of the issues joined in a pro- 
ceeding duly instituted in the Superior Court, 
intimating as a reason for so doing, that the 
petitioner Ryan, if condemned in the inferior 
Court,might then apply to the Superior Court, 
by writ of certiorari. But the writ of certiorari 
is a mode merely of informing the Court of 
the particulars of the question brought up by 
that writ for its decision, and it only issues 
after judgment, while, as we have already 
seen, it is the inalienable right of the supe- 
rior courts of common law to entertain and 
decide all questions affecting the jurisdiction 
of the Courts of common law of inferior, and 
indeed of all Courts of special limited juris- 
diction by proceedings in prohibition, at 
whatever stage the proceedings in the infe. 
rior Court may be, and when issue is joined 
in proceedings in prohibition, duly instituted 
as they have been here, the Court in which 
they have been so instituted becomes so 
seized of the issues, that it is the inalienable 
right of the litigant%to have judgment upon 
those issues rendered by the Court, and in the 
proceediog in which the issues are joined. 
That the Superior Court, therefore, has erred 
in the judgment rendered by it, whatever 
may be the proper judgment to be rendered 
upon the questions raised, cannot, I think, 
admit of a doubt Upon appeal to the Court 
of Queen's Bench at Montreal that Court 
dismissed the appeal, a majority of the 
learned Judges of that Court against two dis- 



sentients, holding that although the proceed- 
ings in prohibition were duly instituted^ the 
judgment of the Superior Court which de- 
clined adjudicating upon the issues joined 
therein, is free from error. In support of this 
judgment, the case of The Char Heh, decided in 
the Court of Queen's Bench in England, L. 
Bep., 8 Q. B-, 197, is relied upon, but a refei^ 
enoe to that case will show that it is not at 
all analogous to the present case. 

That was not a case presenting to the 
Court for its decision, certain issues joined 
in proceedings in prohibition duly instituted. 
It was not a case raising a question as to 
the proper construction of a Statute upon 
which depended the jurisdiction, if any, 
which an inferior Court had under the cir- 
cumstances of the particular case, all the 
material facts of which appeared upon the 
record in the Superior Court, and upon ad- 
mission of the partiea If, upon an applica- 
tion for a prohibition in England in a similar 
case to the present one, the applicant had 
been directed to declare in prohibition, and 
if he had done so, and if by the plead intss to 
that declaration, issues had been joined rais- 
ing questions similar to those raised in the 
present case, such a case would have been 
analogous to the present ; but in such case, 
there can be no doubt that the Court of 
Queen's Bench would have decided and final- 
ly determined all the issues, to raise which 
the applicant for th^ writ of prohibition had 
been directed to declare in prohibition. But 
the question was not at all as to the jurisdic- 
tion of a court of common law of inferior, 
jurisdiction, which are questions peculiarly 
within the cognizance of a Superior Court of 
common law to decide, and the question 
which was raised, was disposed of on the 
rule nisi for a writ of prohibition as we have 
seen to be the practice in England, when 
the Court entertains no doubt as to the point 
raised, and for that reason does not require 
the party to declare in prohibition. The rule 
was to shew cause why a writ of prohibition 
should not issue to prohibit the High Court 
ofAdmiralty, itself a High Court of Record 
having jurisdiction in all matters relating to 
international and maritime law, and express- 
ly by 24th & 25th Vict ch. 10, " over any 
claim for damages done by any ship ", from 
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farther proceeding with a cause of damage 
institoted by or on behalf of the ownens of 
the steamship Batavier against The Charkieh 
which was alleged on affidavit to be a steam- 
ship of the Egyptian Govemmenty and the 
sole ground of the application was that she 
was the property of a Foreign Government 
Blackbnm, J., in giving judgment, says : 
** Taking every fact brought before us, on the 
" part of the persons applying for the prohi- 
" bition, to be true, the case would be this— 
" that the Khedive of Egypt is a Sovereign 
** Prince — as I assume for the present pnr- 
" pose, although that may be disputed here- 
" after, and is owner of the vessel in question. 
•* She was sent to this country for repairs— 
" a collision then takes place on the Thames. 
" At the time the vessel was his property 
'* and his officers were on board and in pos- 
" session of, her. Now the question arises 
** whether the Court of Admiralty havin g 
*' jnrisdiction to administer maritime law, 
** and international law against foreign veo- 
'* sels, could proceed with the cause for dam- 
** age, because by international l0fr such a 
" ship is privileged and cannot be proceeded 
** against in a foreign Court There is 
''authority for saying that Courts of 
" justice cannot proceed against a Sover- 
" eign or a state, and I think there is 
" also authority for saying that they ought 
** not to proceed against ships of war or na^ 
'' tional vessels ; and it is obviously desirable 
" that this rule should be established, other- 
" wise wars might be brought on between 
" two countries. But there is another ques- 
"tion. What is the liability of a vessel 
" which is the property of a foreign state 
*' when she causes damage by a collision to 
'* another vessel, she not being a ship of war 
'Ibut a ship which happens to be national 
^property and apparently employed on a 
** mercantile adventure? 

" Does the circumstance of her being the 
'* property of a foreign state oust the jurisdio- 
** tion of the Court of Admiralty ? Now," he 
says, ** we are asked to prohibit the 
" Court of Admiralty entertaining that which 
'* Lord Stowell, perhaps the highest authori- 
" ty upon those matters, declared was a diffi- 
"cult question of international law. It 
** seems to me that this question can be bet- 



" ter decided by a Court which has cdmost a 
" peculiar jurisdiction over maUers relating to 
'^ international law. It does seem to me that 
" the Court of Admiralty has jurisdiction to 
" determine the facts, and to decide whether 
" international and maritime law do allow the 
'' circumstances stated to be a defence to a 
"claim against the Charkieh,^nd if that 
" Court be wrong in its judgment, the Privy 
" Council can set it right, and their decision 
" would be final I do not see how it can be 
'' said that the Court of Admiralty is ex- 
** ceeding its jurisdiction in entertaining the 
" suit as a question of international law, and 
*' taking that view of it, I think the Court 
" ought not to be prohibited." 

It thus appears that the Court refused to 
interfiare by prohibition, because the sole 
question was one of international law, which 
the High Court of Admiralty and not the 
Court of Queen's Bench had peculiar juris- 
diction to administer, subject only to an 
appeal to quite a different Court from the 
Court of Queen's Bench, the judgment of 
which Appeal Court was by law final and 
conclusive. The Court in fact did decide the 
only point presented to it, namely that the 
fiact of the Charkieh being the property of a 
foreign Sovereign, did not oust the jurisdic- 
tion of the High Court of Admiralty as to 
the claim for damage to the Batavier. But 
in the present case, although it has always 
been the undoubted right of the Superior 
Courts of common law to enquire into and 
adjudicate upon all complaints against infer- 
ior temporal Courts, for acting without^ or in 
excess of their jurisdiction, when duly 
brought before them by proceedings in pro- 
hibition, and although it is the undoubted 
duty of such Courts towards the .litigants in 
such proceedings in prohibition, to decide all 
issues joined therein between the parties 
thereto, yet the Superior Court in which the 
proceedings in prohibition in the present case 
were pending, declined to exercise such 
right and to discharge such duty. It is 
obvious therefore that between the present 
case and that in re the Charkieh, there is no 
analogy whatever. The case must therefore 
now be dealt with upon its merits. 

If the provisions of the Quebec License 
Act now under consideration are identical 
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with the provisions of the Ontario Act, 37tli 
Vict ch. 32, in respect of the point in ques- 
tion, we must he hound hy the judgment of 
this Court in Severn v. The Queen which is no 
more atyariance with the judgments render- 
ed in Russell v. The Queen, Hodge v. The Queen, 
in the matter of the Acts of the Dominion 
ParUament, 46tb Vict ch. 30, & 47th Vict 
ch. 32, and SvlU v. The CorporaHon of TJiree 
MverSf than were those judgments at variance, 
as they were at one time erroneously sup- 
posed to he, with the judgment in the City of 
Fredericton v. The Queen. All of those judg- 
ments rest upon the foundation that laws 
which make or which empower municipal 
institutions to make regulations for granting 
licenses for the sale of intoxicating liquors 
in taverns, shops &c., and for the good govern- 
ment of the taverns and shops so licensed, 
and for the preservation of peace and public 
decency in the municipalities, and for the 
repreiision of drunkennesss and disorder- 
ly and riotous conduct, and imposing penal- 
ties for the infraction of such regulations, 
are laws which, as dealing with subjects of a 
purely local,municipal, private and domestic 
character, are intra vires of the Provincial 
Legislatures. But Severn v. Tfie Queen pro- 
ceeded wholly upon the construction of item 9 
of sec 92 of the British North America Act, 
and in that case the late learned chief justice 
of this Court, Sir William Buell Richards, 
held, and a majority of this Court 
concurred with him, that the obligation 
imposed by the Ontario Act, 37 Vict, ch. 32, 
upon brewers to take out a Provincial license 
to enable them to dispose of the beer man- 
ufactured by them, was, in effect, an obliga- 
tion in restraint of the manufacturing by 
them of the article of their trade, which in 
virtue of a license from the Dominion Govern- 
ment, issued upon the authority of an Act of 
the Dominion Parliament, they were autho- 
rised to carry on, and that the item 9 of sec. 
92 of the B. N. A. Act, did not authorise the 
Provincial Legislatures to impose any such 
obligation upon brewers. That the words 
" and other licenses " in that item in con- 
nection with the preceding words "Shop, 
Saloon, Tavern and Auctioneers," must be 
construed, having regard to the general scope 
of the scheme of confederation, as referring 



to licenses ** ejusdem generis^ with the pre- 
ceding licenses spoken of in the item such 
as—Licenses on Billiard Tables, victualling 
licenses, houses where fruit, etc, eta, are 
sold, Hawkers, Fedlers, Livery Stables, In- 
telligence offices, and such like matters of 
purely municipal character, and that those 
words could not consistently with a doe 
regard to the intent of the framera of the 
scheme of confederation as appearing in the 
B. N. A« Act, be construed as giving to the 
Provincial Legislatures power to put a res- 
traint upon the manufacture of an artide of 
a trade authorised to be carried on by an 
Act of the Dominion Parliament So onder- 
standing the judgment in Severn y. The 
Queen, whether it be a point of law aoond 
or otherwise, it may well stand consistently 
with, and is not shaken by Ruueil v. The 
Queen, or any other of the^above cases, and 
it is still a judgment binding upon this Coort 
and all courts in this Dominion. Bat the 
question still remains to be considered, 
namely whether the provisions of the Quebec 
Lic4kse Act of 1878 are, upon the point under 
consideration, so identical with the provi- 
sions of the Ontario Act, as to make the 
judgment in Severn v. The Queen applicable 
in the determination of the present case. 
The two Acts when compared, appear to be 
very different, and so great is this difference 
as regards the point under consideration, as 
to convey to my mind the idea that the 
draftsman of the Quebec Act of 1878, framed 
it with the object ol complying with the judg- 
ment in Severn v. The Queen, which had 
been rendered five or six weeks be£6ie the 
passing of the Act, and to avoid its being 
open to the objection of uUra vires, which 
that judgment had pronounced the Ontario 
Act to be open to. The Ontario Ac^ while 
professing to have no intention to interfere 
with any brewer, distiller or other person 
duly licensed by the Government of Canada, 
for the manufacture of spirituous liquora» in 
the manufacturing such liquors, did, never- 
theless, in effect do so, by enacting that to 
enable any such brewer, distiller, etc., to sell 
the liquor manufactured for consumption 
within the Province of Ontario, he sbookl 
first obtain a license to sell by wholesale 
under section 4 of the Act The •* licenae by 
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wholesale," and which brewers were thus 
required to take out, was a license to sell in 
quantities not less than five gallons in each 
cask or vessel at any one time, or in not less 
than one dozen bottles Of at least three half- 
pints each, or two dozen bottles of at least 
three-fourtha of one pint each, at any one 
time, in any place oUier than in ale or beer 
houses, or other places of public entertain- 
ment, and the Act imposed a penalty upon 
brewers and distillers, in case they shouM 
eell the liquor manufactured by them res- 
pectively without taking out such wholesale 
license. Now the Quebec Act of 1878 and 
its amendments contain no provision of such 
or the like nature as that in the Ontario Act 
upon which the judgment in Severn v. The 
Queen proceeded, and when we refer to the 
Act in virtue of which license fees or duties 
had been collected from brewers in the pro- 
vince of Quebec before the judgment in 
Severn v. The Queen, which license fees, as 
appears in the pleadings and admissions in 
the case now before us, were refunded by 
the Provincial Government, in consequence 
of and in submission to that judgment, we 
find that the only authority under which 
such license fees so refunded had been col- 
lected, was contained in sections 12, 13 and 
14 of 36th Vict., ch.3, as amended by 37th 
Vict, ch. 3, and that there is no similar en- 
actment or provision contained in the Act 
of 1878 or in its amendments, while that Act 
repeals all the previous Acts : a fact which 
seems to confirm the view I have taken that 
it was the intention of the Provincial Legis- 
lature, in passing the license Act of 1878, to 
comply with the judgment of this Court in 
Severn v. The Queen, 

There is no such license as the '* wholesale 
license'' of 36 Vic., ch. 3, required to be taken 
out by the Act of 1878 or its amendments. 
All the licenses (as regards the sale of intox- 
icating liquors) which the License Act of 1878 
as amended requires to be taken out, are— 
Licenses :— 

1st To keep an Inn, and for the sale of in- 
toxicating liquors therein. The word ''Inn" 
being defined to be a house of entertainment 
wherein intoxicating liquors are sold. 

2nd. For the sale of intoxicating liquors in 
a Club. 



3rd. For the sale of intoxicating liquors in 
a Restaurant or Railway Buffet 

4th. For a Steamboat bar, for the sale 
therein of intoxicating liquors. 

6th. For the sale of intoxicating liquors at 
the mines, or in any mining District or Divi- 
sion. 

6th. A retail liquor shop license. 

7th. A wholesale liquor shop license. 

8th. A license to sell for medicinal pur- 
poses, or for use in Divine Worship in Muni- 
cipalities in which a Prohibitory By-law is 
in force. 

Now, by the 43 and 44 Vicj ch. 11, a whole- 
sale liquor shop, is that wherein i$ pM at one 
time intoxicating liquors in quantities not 
less than two gallons imperial, or one dozen 
bottles of not less than one pint imperial 
measure each. 

And a retail liquor shop is defined to be 
that wherein cure sold at any one time, intoxi- 
cating liquors in quantities not less than one 
pint imperial measure. Now, those licenses 
are required to be taken out for the sole pur- 
pose of enabling the Provincial Government 
to raise a revenue for the purposes of the 
Province. That this must be held to be the 
sole object of the Quebec License Act of 1878, 
and its amendments, appears not only from 
item 9 of sec. 92 of the B. N. A. Act, but from 
an Act of the Provincial Legislature 46 Vic. 
ch. 5i passed for the express purpose of reme- 
dying what the Legislature conceived to be a 
defect by reason of its not being so stated in 
the Acts of 1878 and 1880. By this Act, 46 
Vict, "it is declared, that the duties payable 
^ for licenses imposed by section 63 of the 
** Quebec License law of 1878, as replaced by 
"" section 17 of the Act 43 and 44 Vic, ch. 11, 
" were so imposed in order to the raising of 
" a revenue for the purposes of this E^x>vince, 
" under the power conferred upon the Legis- 
** lature of this Province by the 9th paragraph 
" of section 92 of the British North America 
" Act, 1867." 

Now, the Provincial Government cannot, 
under the Acts in question, raise any revenue 
by the issue of any license other than those 
expressly named in the Acts as subjected to 
duty* And a person not engaged in a busi- 
ness, which, by the Acts or one of them, is 
subjected to a license tax, cannot be com- 
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polled to take oat^ and consequenily cannot 
be punished for not taking out one of the U- 
censes upon which a duty or tax is imposed 
^ly the Acts. In order to raise a revenue by 
taxation of any kind, the thing to be taxed 
must lie expressly stated in the Act imposing 
the tax. But none of the licenses named in 
the Acts relate to the business of a brewer. 
His business is to manufacture beer and to 
sell the beer manufactured by him ; the Acts 
inxpose no tax upon his business. He can- 
not, therefore, be compelled to contribute to 
the Provincial revenue by taking out, nor can 
he be punished for not taking out a license 
authorising him to keep an inn, a restaurant 
or railway buffet — ^a steamboat bar or a re- 
tail or wholesale liquor shop, none of which, 
nor all of them together, if taken out, would 
enable him to carry on the business of a 
brewer, or authorise him to dispose of the 
article manufactured by him. The Messrs. 
Molson & Brothers, although they should be 
possessed of every one of the above named 
licenses, would be as liable for the act which 
is the subject of prosecution in the Inferior 
Court, now under consideration, as they 
are now, not having any of such licenses. 
Brewers, therefore, are not required, by the 
Acts in question, in order to carry on their 
business, to take out any of the licenses 
which, for the purpose of nfising a revenue, 
are subjected to a fee or tax. The Interve- 
nant, in his pleading in intervention, con- 
tends that, admitting that the said Molson 
Brothers are entitled, in virtue of the license 
from the Dominion Government, lo sell the 
beer of their manufacture without any other 
license, still Andrew Ryan had no right to 
hawk or peddle the beer through the City of 
Montreal « and to sell it outside of the premises 
of the said brewers, without being supplied 
with the license required by the Quebec Li- 
cense Act And that, moreover, the Messrs. 
Molson & Brothers themselves, had no right 
to sell their beer outside of their premises 
without a license of the Province of Quebec ; 
but as brewers are not, nor is their business, 
taxed by the Act in question, and they are 
not required by any of the Acts to take out a 
license from the Provincial Government to 
enable them to carry on their trade, and as 
none of the licenses which are by the Acts 



subjected to a tax or duty, would give them 
any greater authority to seH their beer on 
the premises where it is manu£Actuxed, any 
more than elsewhere, they most have the 
same right to sell and deliver the beer mao* 
ufactured by them at the residences or places 
of business of their customers, whether they 
be licensed inn or restaurant, or steamboat 
bar-keepers, or others, equally as at the pre- 
mises where the beer is manufactured, unless 
the provision in the Acts as to pedlers* license 
applies, which is the only license which can 
be referred to in the pleading in intervention ; 
but apart from the absurdity of brewen, by 
delivering their beer to customers at their res- 
idences or places of business, being deemed 
to be pedlers, the Act expressly provides that 
no person ^ obliged to take out a license to 
peddle and sell goods, wares, &c., of their own 
manufacture, excepting drugs and medicines 
and patent remedies, whether peddled and 
sold by himself or his agents or servants. 

Mr. GeofiErion, however, contended that 
although none of the licenses named in the 
Act authorised to be done the act which is 
the subject of the prosecution instituted 
against Ryan, nevertheless the penalty 
sought to be recovered is exigible : but the 
object of imposing a penalty is to prevent the 
revenue being defrauded by a party doing 
without a license that for doing which the 
Act has required a license to be taken out 
upon which for the purposes of revenue, a 
tax is imposed. Accordingly the Provincial 
Statute 46th Vic. ch. 5, ahready referred to» 
and which was passed, as stated in the 
preamble, because doubts had arisen as to 
the constitutionality of certain provisions 
contained in the Quebec license Ad of 1S7S, 
and the amendments thereto, and that it was 
expedient to make such provision as would 
ensure the collection of the revenue deriva- 
ble from the duties imposed and payable for 
the different licenses specified in the above 
mentioned Act as amended ; and which, to 
remove the above doubts, declared that the 
duties payable for licenses imposed by the 
Quebec License Act of 1878, as amended by 
the Act of 1880, were imposed in order to the 
raising of a revenue for the purposes of the 
Province, enacted that : " Any peracm ne 
''glecting or zefiiBing to pay the lioense 
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'' duty, payable by him, shall be liable for 
" snch neglect or refusal, to a fine equal to 
*" the amount of such duty and one half of 
"such amount added thereto." Now this 
provision, although in a statute passed since 
the prosecution in the present case was insti- 
toted, still, as the statute was passed for the 
purpose of declaring the intent of the Act of 
1878, and its amendments, throws much 
light> if such were necessary, upon the con- 
struction to be put upon the 71st clause of the 
Act of 1878 under which the prosecution in 
the present case was instituted, for the per- 
sons who are subjected to penalties for in- 
fringing an Act passed for the purpose of rais- 
ing a revenue for the use of the IVovince, by 
the imposition of a tax upon certain licensee, 
are by legislative declaration, shewn to be 
those only who neglect or refuse to pay the 
license duty, payable by them respectively. 
Now these must be persons who assume to 
do some or one of the acts for the doing of 
which the Statute has required a license to 
be taken out upon which a specific duty has 
been imposed. The doing anything for the 
doin^ of which there is no license specified 
in the Act, nor any duty imposed, can never 
be held to be an infringement of the Act 

The 71st section of the Act of 1878, as 
amended by the Act of 1880 enacts that : — 

*< Any one who keeps, without a license to 
" that effect still in force as hereinafter prescrib" 
^' of, an inn, restaurant, steamboat bar, rail- 
*' way buffety or liquor shop, for the sale by 
*' wholesale or retail of intoxicating liquors, 
" or sells in any quantity whatsoever intoxi- 
" eating liquors, in any part whatsoever of 
" this province municipally organised, is 
" liable for each contravention, to a fine of 
"ninety-five dollars, if such contravention 
" takes place in the City of Montreal, and 
*" seventy-five dollars if it has been commit- 
" ted in any other part of the organized ter- 
*' ritory ; and if the contravention takes 
** place in the non-organized territory, the 
" penalty is thirty-five dollars. Anyone who 
** keeps, without a Uoense to that efiect still 
" in force as by law prescribed, a temperance 
^ hotel, is liable for each contravention to a 
** fine of twenty dollars." ' 

Now in view of the object of the Act being 
to raise a revenue for the purposes of the 



Province, by a tax upon certain licenses, par- 
ticularly specified in th^ Act, required to be 
taken out for the doing certain things men- 
tioned in such licenses respectively, the plain 
construction of the above section is, that any 
person who, in any part of the Province of 
Quebec, which is municipally organized,shall, 
in contravention of the Act, do any of those 
things enumerated in the section as only au- 
thorized to be done under a license as in the 
Act prescribed, without the licensB as pres- 
cribed by the Act, appropriate to the thing 
done, shall be liable <&c., <&c. And if the 
contravention takes place in non-organised 

territory the penalty is 

There can be no contravention of the Act 
unless the thing done is a thing for the doing 
which one of the licenses particularly speci- 
fied in the Act upon which a duty is imposed, 
is required to be taken out If there be no 
license specified in the Act for authorising to 
be done the thing complained of, the dointr 
such thing is no contravention of the Act, 
and there being no license specified in the 
Act, for the doing what Ryan has been pro- 
secuted for doing, neither he nor the Messrs. 
Molson & Brothers, whose servant only Ryan 
was, and in doing what is complained of, is, or 
are liable to any prosecution as for an infrin- 
gement of the Act The Act, in fact, imposes 
no obligation upon brewers to take out any 
license to enable them to dispose of the beer 
manufactured by them, which is the simple 
character of the act complained of; in this 
respect it difiers in its frame and as it appears 
to me, designedly, from the Ontario Act, 
which was under consideration in Severn v. 
Tfte Queen ; but as it imposes no tax upon 
brewers disposing of the beer manufactured 
in the manner complained of, the inferior 
Court had no jurisdiction in the matter of 
the prosecution instituted against the Messrs. 
Molson & Brothers* drayman. The prohi- 
bition should be ordered to be issued from 
the Superior Court absolutely as prayed for, 
with costs to the petitioners in all the courts^ 

Taschekeau, J. : — 

Upon the question of prohibition I dissent 
from the majority of the Court, and I think 
with the Court l>elow that the writ of prohi- 
bition lies in such a case as the present It 
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will be remarked that, although the judg- 
ment of the Court of Queen's Bench is rever- 
sed on the question of prohibition, yet the 
appellant fails on his appeal 

On the merits of the case it is useless, and I 
may add it would be wrong for me, to express 
an opinion, as what I would say would be 
mere obiter dictunL 



INSOLVENT NOTICES, ETC, 
Quebec Official Qazette, Sept, 1. 
Judicial AbandonmetUt, 
Philomdne K6roaok, shoemaker, doing basiness 
under the name of "Victor Gdt6 M Go.," St. Hyaointhe, 
Auif.25. 
Uagh O'Hara, Chambly Canton, Aug. 21. 

Curaton appointecL 
Be Henri Frenette & Fr^re, traders, Rivit^re da 
Loup.— H. A. Bedard. Qaebec, curator, Aug. 21. 

Re J, B. Godin, shoemaker,— F. Valentine, Three 
Rirers, curator, Aug. 22. 

Re Marootte, Perrault k Co., Montreal.— J. McD. 
Hains, Montreal, curator, Aug. 28. 

Re Picard & Pineau, traders, Fnwerville,— H. A. 
Bedard, Quebec, curator, Aug. 28. 

Re Honors Thibodeau, Victoriaville.— Kent & Tur- 
cotte, Montreal, jointpcurator, Aug. 26. 
Dividend*, 
Re Dame F. de Grandpr^ (L. A. Aubin), St Barth6- 
Icmi.— First and final dividend, payable Sept. 19, Kent 
& Turootte, Montreal, joint curator. 

Re Hawley, Titus A Co., district of Bedford— Divi- 
dend, W. A. Caldwell, Montreal, curator. 

Re M. T. Sarault.— First and final dividend, payable 
Sept 19, Kent A Turootte, Montreal, joint curator. 
Separation a» to property, 
Euphemie Barr<S vs. Jean-Bte. Poirier, farmer, 
parish of St Michel de Rougemont, April 10. 

Flora Louisa Rogers vs. Octave Antoine Duchesne, 
inn-keeper, parish of St Jovite, Aug. 17. 
Appointmente. 
Charles L. Champngne. Q. C, and Denis BariF* ad- 
vocates, to be district magistrates of Montreal, under 

61-52 Vict 0. 20. ^ , 

Proclamattoti. 
Circuit Court sitting in the district of Montreal, 
abolished under 61-52 Vict c. 20, and " District Magis- 
trate's Court of Montreal" established. 

Quebec Official Gazette, Sept, 8. 
Judicial Abandonments, 
Bergeron & Fr^re, St. Hyacinthe, Sept i. 
Felix McKercher, master carter, St. Henry, Sept 2. 

Curaton appointed. 
Re Dragon k Fr6re.— Bilodeau k Renaud, Montreal, 
joint curator, Aug. 31. 

Re Thomas W. Goodwin, St Polycarpe.— A. W. Ste- 
venson, Montreal, curator, Sept. 4. 

Re Pierre Picard.— €. Desmarteau, Montreal, curator. 
Sept 3. 

Re L. G. Villoneuve, St Faustin.— J. M. Malherbe, 
Montreal, curator, Aug. 16. 

Separation a* to prcperty, 
Mary Jane McCIary vs. John M. Joslin, carter, bte. 
Cun^gondci Aug. 23. 



Ptrodamaiiona, 
Civil Courts of district of Quebec, given eoaearrent 
jurisdiction over the county of Belleehaise, under 51-52 
Vio.ch.19. 

Court of Queen's Bench, district of Three Rivers, to 
oommenoe on 4th June and 4th Deoember, and Circuit 
Court, county of Maskinonge, to be held on Ist and Sod 
February, June and October. 

Quebec Official OazetU, ScpL ISw 
Judicial Abandownent*, 
Ferdinand Bdgin, butcher, L^vis, Sept la 

Curatort appointed. 
Re Philomftne K^roaok (V. Cdt^ k Co.).-J. 0. 
Dion, St, Hyacinthe, curator. Sept 7. 

Re F. McKercher.-C. Desmarteau, Montnal, eura- 
tor. Sept 10. 

Re Andrew MullhoUand, plumber.— H. A. Bedard, 
Quebec, curator, Sept 10. 

Re Hugh 0'Hara.~C. Desmarteau, Montreal, oorator. 
Sept 7. 

Re Avihi Perreault.— C. Desmarteau, Montreal, em- 
tor. Sept 12. 

Dividend*, 
Re J. B. Couture.— First and final dividend, payable 
Sept ?9, C. Desmiirteau, Montreal, curator. 

Re Thomas McCoid.— First dividend, payable OeU 1, 
H. A. Bedard, Quebec, curator. 

Separation at to property. 
Josephine Thibaudean vs. Alphonse C^rat, carter. 

Montreal, Sept 7. 

Cadattre depoeited. 
Plans of sub-divisions, Nos. 93-1. 93-2 West Ward, 
1161-1, 1161-2, 1161-S, and 1161-4, St. Antoine Ward- 
Also of No. 115 East Ward. 



GENERAL NOTES. 



CoNnNQBHT F«ia.— The American Law Review has 
an article on " Contingent and Exorbitant Fees," by 
Prof. P. Bliss, an experienced lawyer and a well- 
known pud esteemed teacher and writer on law. Mr. 
Evarts, it is said, being asked what a oontingent fee 
is, replied ; " If I don't win your suit I don't get any- 
thing ; if I do, you don't" Mr. Bliss devotes twelve 
pages to a temperate and disinterested oonsider^on 
of this topic, arriving at the conclusion that while 
there may be, under our laws, some excuse for a devi- 
ation in an occasional and exceptional case, the prae- 
tice and habit of advocating causes on shares is unjost 
and deleterious. He states and enlarges on the follow- 
ing reasons : First, it encourages litigation. Seoond, 
it changes the relation of counsel to th« oause. Third, 
it degrades the profession. Fourth, it gives undue 
prominence to the idea of money-making, and diverts 
attention from professional learning. Fifth, it i% in- 
consistent with the fiduciary relation of attorney and 
client. Sixth, it results in exorbitant and inequitable 
charges. One paragraph of Mr. Bliss's paper we espe- 
cially commend : *'But after all, what if we always 
remain poor? It may be an evil, but it is far from 
being the greatest one. It may be, it oft«n is, a bless- 
ing." It is a noteworthy fact that the greatest lawyers 
in the history of our country, as well as the most use- 
ful and purest men in all history, have died poor. 
** The love of money is the root of all evil," and yet 
our professional brethren persist in digging hard for 
that root— il/&aay Law JoumaL 
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The Oamada Gazette of Oct 6, contains the 
appointment of Joseph Guillaume Boss^, 
Esq., Q»C., to be a pnisn^ Judge of the Gonrt 
of Qaeen's Bench, vtc€ the Hon. Samnel Com-^ 
wall is Monk, resigned. The Hon. Marcos 
Doherty is gazetted Assistant Judge of the 
same Cotirt daring the absence of Mr. Justice 
Baby. 

The disallowance/^ ''The Act to amend 
the law respectijoig ^District Magistrates/' by 
order-in-council of date, Ottawa, Sept 7, 1888, 
is proclaimed by the laeutenant-Govemor of 
Quebec in an Extra of the Quebec Official 
Gazette, issued on the 2nd instant The same 
Extra contains a proclamation establishing 
a " Magistrates' Court for the city of Mon- 
treaV under 37 Vict ch. 8. This tribunal 
will have concurrent jurisdiction with the 
Circuit Court in cases not exceeding $50. 



Among judicial changes of interest is the 
removal of Mr. Justice Wurtele from Aylmer 
to Montreal, as one of the judges of the 
Superior Court Mr. Justice Wurtele will 
remain at Aylmer for a short time, in order 
that the examination of witnesses in election 
cases before him may be completed. 



Judge Waite, of Chicago, in a paper en- 
titled " Who were voters in the early history 
of this country?" shows that the right of 
suffrage was without distinction of sex in 
Massachusetts for 160 years; in Rhode 
Island for about 180 years ; in Connecticut 
for nearly 180 years ; in New York for over 
120 years ; in New Jersey, by the Constitu- 
tion for 170 years, and by the laws for over 
100 years; in Pennsylvania, bj the Consti- 
tution nearly 200 years, by the laws for over 
100 years; in Delaware, by the Constitution 
for 130 years, and by the laws over 100 years ; 
in Maryland nearly 100 years; in Virginia, by 
Charter and Constitution 170 years, and by 
the laws neAy 100 yean ; in South Carolina 



for nearly 200 years ; in North Carolina, 150 
years ; in Georgia for nearly 100 years ; in 
New Hampshire, until the Constitution of 
1784; in Vermont, by law for nearly 50 
years, and by the Constitution until the pre- 
sent time ; in Tennessee for over 70 years ; 
and in Texas, under the Constitution of the 
citizen Republic of Texas, thus remaining 
until, by admission into the Union, Texas 
became a part of the male BepubUc of the 
United States. He adds that, "next to 
negro slavery, the denying to the women 
their right to the elective franchise which 
they had in England by the common law, 
has been the great political crime of the age. 
And the Federal Government has made it- 
self a party to the crime, by providing in the 
Reconstruction Act of 1867, 14 U. & Stat, 
p. 428, that the ten States therein specified 
should be reconstructed by the male citizens 
only, and by substantially directing those 
States to put the word ' male ' in their new 
Constitution/' 



SUPREME COURT OF CANADA. 

Ottawa, June 14, 1888. 
British Columbia. 

John v. Thb Qubbn. 

Orimindl Lato^Rape^ Indictment^ConvieiiMt 

Jor as9avlt wUh irUeni to commiL 

An indictment for rape charged that the 
prisoner "violently and feloniously did make 
an assault, and her the said R. then violently 
and against her will, feloniously did ravish 
and carnally know against the form, &c" 

Held, Afiirming the judgment of the Court 
below on writ of error, that on this indictment 
the prisoner could be convicted of assault 
with intent to commit rape- 

Appeal dismissed with costs. 

Rohin9(m, Q. C, for the appellant 

Dr, MeMichael, Q. C.,for the respondent 



Ontario.] 
BicKFOBD V. Canada Sodthhrn Railway. 

Contract Jor hire^RoUing stock—Agreement to 
purchase railway — AppeaL 
B., the contractor for building the E. A H. 
railway and, practically, the owner thereof 
negotiated with the solicitor of the C. 8. R. for 
the sale to the latter of the £. & H. Railway 
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when bnilt While the negotiations were 
pending, B. went to California, and the agents 
who looked after the affairs of the E. & H. 
railway in his absence applied to the man- 
ager of the C. S. E. for some rolling stock to 
assist in its construction. The manager of the 
C S. R. was willing to supply the rolling stock 
on execution of the agreement for sale of the 
road which was communicated to B., who 
wrote a letter to the manager in which the 
following passage occurred: **If from any 
cause our plan of handing over the road to 
your company should necessarily fail, you 
may equally depend on being paid full rates 
for the use of engine and cars and any other 
assistance or advantage you may have given 
Mr. Farquier (the agent)." 

The negotiations for the purchase of B.'s 
railway by the C. S. R. having fallen through, 
an action was brought by the latter company 
against B. and the E. & H. railway for the 
hire of the rolling stock, which was resisted 
by B. on two grounds, one that the rolling 
stock was supplied in pursuance of the nego- 
tiations for the sale of his road to the plain- 
tifis, which had fallen through by no fault of 
B., and the other that if the plaintiffs had any 
right of action, it was only against the E.& H. 
Aiilway and not against him. 

By consent of the parties the matter was 
referred to the arbitration of a County Court 
judge, with a provision in the submission 
that the proceedings should be the same as 
on a reference by order of the Court, and that 
there should be a right of appeal from the 
award as under R. S. O. c- 50, s. 189. 

The arbitrator gave an award in favor of 
the plaintifis ; the Queen's Bench Divisional 
Court held that there was no appeal from the 
award on the merits, and as it was regular on 
its face, refused to disturb it ; the Court of Ap- 
peal held that there was an appeal on the 
merits, but upheld the award. The defendants 
then appealed to the Supreme Court of Canada. 

Heldf Affirming the judgment of the Court 
of Appeal, that the arbitrator was justified in 
awarding the amount he did to the plaii^tiffs, 
and that B., as well as the company, was 
liable therefor. 

Appeal dismissed with costs. 

Mc Carthy, Q. C. , and Nesbitt for the appellants. 

Catianach for respondents. 



Ontftrio.] 



Klokpfbb v. Gabdnsu 



Asdgnment for ben^ of crediUm—Cndilof 
disputing deed — Right to dividend thereafter. 
Where a trader had assigned all his goods 
in trust for the benefit of his creditors, one 
of the creditors, having obtained judgment 
against such assignor, seised some of the 
goods so assigned, and on the trial of an in- 
terpleader issue, atttacked the validity of 
«the assignment The deed being sustained : 
i3<rM,— Afiirming the judgment of the 
Court of Appeal (14 Ont App. R 60), that 
such creditor was not debarred by the said 
proceedings from participating in the bene- 
fits of said assignment, and receiving his 
dividend thereunder. 

Appeal dismissed with costs. 
McCleUan, Q^C, for the appellant 
McCarthy y Q.C., for the respondent 



Ontario.] 

CL A. R. y. Township of Cambridgb. 

Municipal hy4aw — Voting on — OaOing vote of 
Returning ^fficer—R S> 0. (1877), c 174, 
M. 152, 299. 

Sec. 299 of c. 174 of the R. 8. 0. (1877) pro- 
vides that in case of a vote being taken on a 
inunicipal by-law, the proceedings at the 
poll and for and incidental to the same and 
the purposes thereof, shall be the same, as 
nearly as may be, as at municipal elections, 
and all the provisions of sec. 116 to 169, in- 
clusive, of the Act, BO far as the same are ap- 
plicable, and except so far as is herein otiier- 
wise provided, shall apply to the taking of 
votes at such poll and to all matters inciden- 
tal thereto. 

And sec. 152, one of the sections r^ating • 
to municipal elections so made applicable 
to the voting on a by-law, provides that " In 
case it appears, upon the casting up of the 
votes as aforesaid, that two or more candi- 
dates have an equal number of votes, the 
Clerk of the municipality, whether other- 
wise qualified or not, shall, at the time he 
declares the result of the poll, give a vote for 
one or more of such candidates, so as to de- 
cide the election." 

lfeW,--Aflarming the judgment of the 
Court of Appeal for Ontario (J4 Ont Appt 
R. 299) that this sec. 152 is not applicable to 
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the case of a vote on a by-law, and the Re- 
turning Officer, in case of a tie on snch voting, 
cannot give his vote in favour of the by-law. 
Appeal dismissed with costs. 

Chryder for the appellant. 

(yChxra^ Q,C,, for the respondents. 

Ontario.] 

Habvby v. Bank of Hamilton. 

Promissory noie—NovirnegotiahU — lAabUiiy of 
maker, 

H., a director of a joint stock company, 
signed, with other directors, a joint and sev- 
eral promissory note in favour of the com- 
pany, and took security on a steamer of the 
company. The note was, in form, non- 
negotiable, but that fact was not observed 
by the officials of the Bank of Hamilton, who 
discounted it and paid over the proceeds to 
the company. H. knew that the note was 
discounted, and before it fell due, he had in 
writing acknowledged his liability on it In 
an action on the note by the Bank of Hamilton 
against H. : 

Udd, — Affirming the judgment of the 
Court of Appeal, that although, in fact, the 
note was not negotiable, the bank, in equity, 
was entitled to recover, it being shown that 
the note was intended by the makers to 
have been made negotiable, and was issued 
by them as such, but by mistake or inadver- 
tence it was not expressed to be payable to 
the order of the payees. 

Appeal dismissed with costs. 

MeOarthy^ Q.C-f and Muir for the appel- 
lants. 

Robinson^ Q,C,, and E, Martin for the 
respondents. 

Qoebeo.! 

DowNifi V. Thb Qxtbbn. 

OiminoZ appeal—Indictment Jor perjury — Evir 
denee of special facts— AdmissihUity of* 
D., in answering /atte et articlest on the con- 
testation of a saisie^rrit, or attachment, 
stated, among other things :— 

let "That he, D., owed nothing for his 
board ; 2ndly. That he, D., from about the 
beginning of 1880 to towards the end of the 
year 1881 had paid the board of one Francis, 
*^ the rent of his room, and furnished him with 
all the necessaries of life, with scarcely any 



exception ; 3rd. That he, Francis, during all 
that time (1880 and 1881) had no means of 
support whatever." 

Being charged with perjury, in the aesign- 
meuts of perjury, and in the negative aver- 
ments, the words used by D. in his answers 
were distinctly negatived, in the terms in 
which they were made. 

At the trial, evidence was adduced, and 
not objected to at the time by D., to prove 
that he, Francis, had paid to D., in May 
or June, 1880, $42 for having boarded at his 
house in the month of May, 1880 — that he 
had paid his board to Madame Duperroussel 
and part of his board to Francis Larin, and 
was held liable by the latter for part of his 
board during the months of September and 
October, 1880 ; that he was also held liable 
for part of his board at Mrs. Radford's during 
the months of January, February and March, 
1881, and by Britain, for having boarded at 
the Victoria Hotel in the months of April, 
May, June, July and August, 1881 ; and also 
that he, D., had received from Francis an 
order on Benjamin Clements for $15, on ac- 
count of which Clements had paid him, D., 
$7.60 in November, 1880. 

Held: — ^That under the general terms of 
the negative averments of the assignment, 
it was competent for the prosecution to prove 
such special facts to establish the falsity of 
the answers given by D. in his answers on 
faits et articles, and therefore the conviction 
could not be set aside. 

Appeal dismissed with costs. 

McCarthy f Q,C,f for appellant 

Hatt, Q.C., for respondent 



Qaebeo.] 

Thb Canadian Pacific Railway Co. v. 
Chalifoux. 

Railway companies — As carriers of passengers — 
Measure of obligation as to latent defects — 
Arts. 1053, 1675, G C. P. 
Held: — Be versing the judgment of the Court 
below (M. L. R, 3 Q. B. 324), that where 
the breaking of a rail is shewn to be due to 
the severity of the climate and the sudden 
great variation of the degrees of tempera- 
ture, and not to any want of care or skill 
upon the part of the railway company in the 
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selection, testing, laying and nseof snch rail, 
tiie company is not liable in damages to a 
passenger injured by tbe derailment of a 
train tbrough the breaking of snch raiL 
(Foamier, J., dissenting on the ground that 
as the accident was caused by a latent de- 
fect in the rail in use, the company wa8 
responsible^) 

Appeal allowed with costs. 

H. Abbott, Q.a, for appellants. 

Oeoffrion, Q^C, for respondent 

New Bninswick.] 

Mbbchantb' Marine Insurancb Co- v. Basss. 
Marine ingurance — Interest insured — Not dis- 
closed when poHcy issued — Right to daim 
on — Notice of abandonment — AiUhority to 
give, 

B. & Co., part owners of the barque ** L," 
cabled to V., managing owner at St. John, 
N.B.: — ^*' Insure hull . . . on our account" 
The application made by V. stated that 
"insurance is wanted by H. B. & Co. on ac- 
count of themselves/' and the policy issued 
thereon insured the barque on account of 
whom it may concern. The barque being 
lost, notice of abandonment was given to the 
insurers by V. on account of B. & Co., V. 
having no special authority to give such no- 
tice. B. & Co., who owned eight shares in the 
barque, claimed the insurance on behalf of 
themselves and other owners whom they 
represented, being twenty shares in all. 

Held : — That the insurers were not relieved 
on account of the value insured not being 
disclosed at the time of effecting the insurance. 

Held, also:— That V. had authority to give 
the notice of abandonment under his autho- 
rity to insure. 

Appeal dismissed with costs. 

Wddon, C.C., and C. A, Palmer for the 
appellants. 

/. O. Forbes for the respondents. 

Manitoba.] 

Dedrick v. Ashdown. 

Chattel mortgage — Power of sale— Exercise of 

possession of goods by mortgagor — Implied 

covenant for — Covenant not to sell goods — 

Ordinary course of business, 

D., a trader, being indebted to A., gave him 



a chattel mortgage of all his stock in trade 
and buBiness effects. The mortgage con- 
tained a clause, among others, to the effect 
that if the mortgagor should attempt to sell 
or dispose of, or in any way part with the 
possession of the said goods and chattels, or 
to remove the same from his business pre- 
mises, the mortgagee might take possession 
of and sell them, as in case of default in pay- 
ment 

After the mortgage had been given and 
registered, A. obtained judgment in a soit 
previously begun against D., and issued an 
execution, under which the sheriff seised 
and sold the goods cover^d by tbe mortgage. 
The execution was set aside by the Court as 
being issued against good faith, and D. 
brought an action of trespass, with a count 
in trover, against A. for the wrongful seizure 
and conversion of his goods. Upon the pleas 
of not guilty and not possessed, the defend- 
ant in such action attempted to justify his 
entry and seizure of the goods under tbe 
chattel mortgage, alleging a breach of the 
covenant not to sell. 

Held:--!, That the terms of the chattel 
mortgage implied an agreement that the 
mortgagor was to remain in possession of 
the goods mortgaged until de&ult, there 
being no express provision to the contrary. 

2. That selling or disposing of the goodsi 
as in the above provision, only meant sales 
other than in the ordinary course of busi- 
ness. 

3. That the defendants acted in the seiz- 
ure and sale of the goods only under the 
execution, and could not justify for the 
wrongful seizure under the mortgage, when 
the mortgagor was guilty of no default 

Judgment of Court below (4 Man. L. B. 
139) reversed. 

Appeal allowed with costs. 
Ewart, Q.C., for appellants. 
Robinson, Q.C., for respondents. 



SUPERIOR COURT— MONTREAL* 

Stock Exchange— By^awsSaJe ofmember^s seal 

by governing committee— Defaulter. 

Held:— 1. That by-laws which give the 

governing committee of a stock exchange tbe < 

*To appear in Hootroal Iaw Reports, 4 8. CL 
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right to sell a member's seat at the board, for 
caose of iofiolyency, are reasonable and intra 
vires. 

2. That on receiving notice from a member 
that he has been compelled to suspend pay- 
ments, thegoveming committee may proceed 
to dispose of his seat 

3. That an action will not lie by a member 
who considers himself aggrieved, to correct 
even errors or illegal acts in the government 
and administration of a corporation, until 
the remedies, by way of appeal to the domes- 
tic tribunal of the corporation, provided by 
the by-laws of the constitution, have been 
exhausted.-- afcJtw v* The Montreal Stock Ex- 
change, Davidson, J., January 24, 1888. 

In$urance, lire — Contract^Forfeiture^—Jvry 

trial — Judgment nmi obstante veredicto — 

Ce. P. 433. 

Held: — 1. Where several subjects are 
covered by one contract of insurance, the 
contract is indivisible, and where the insured 
incurs a forfeiture as to one subject, the policy 
is wholly voided. 

2. That when the verdict of the jury is 
upon matters of fact in accordance with the 
allegations of the plaintififs declaration, but 
against the evidence, the Court cannot render 
judgment in favor of the other party, if the 
allegations of the plaintiff are sufficient in 
law to sustain his pretensions. It can only 
order a new trial — Mackay v. The Okagow <fc 
London Insurance Co , in Review, Doherty, 
Wurtele, Davidson, JJ., May 5, 1888. 



RECENT DECISIONS AT QUEBEC* 

Revendication — Stoppage in Transitu — Arts, 6 
and 1543 C. C. 
B. & C., of Quebec, ordered goods froto R. 
et aL, of Wolverhampton, England, who ship- 
ped them by defendants' steamer Vancouver, 
from Liverpool to Quebec, consigned to 
B. &C., and a bill of lading in the usual form 
was accepted and forwarded for them. On 
the 20th of June, 1887, before the arrival of 
the goods, B. & C, having become insolvent, 
made an abandonment of their property, and 
the intervenants were appointed joint curator 

"M4Q.L.B. 



to the estate. On July 25th, the goods were 
seized in the possession of the Mississippi and 
Dominion Steamship Ckx, under writ of saisie 
revendicaiion. 

Held .^Ist That Art 6, C. C, does not 
apply to prevent the exercise of the right of 
stoppage in transitu in the case of goods ship- 
ped in England, when the right accrues 
under the law of England. i 

2nd. That the " delivery '* mentionea in 
Art 1543 of the CO., as amended by 48 ' 
Vict, ch. 20, sec. 1, means actual delivery 
into the possession of the purchaser, and not 
such constructive delivery as results from 
putting goods for shipment in the hands of 
a carrier. — Rogers v. The Mississippi & Do- 
minion Steamship Co., S. C, Andrews, J., 
March 10, 1888. 

Intervention — Moyens dHntervention— Arts. 154, 
155 et 158 a P. a 
Jugi .'—Que la requite en intervention doit 
contenir, outre Tall^ation de Pint^rdt del'in- 
tervenant, T^nonc^ des moyens sur lesquels 
cet int^rSt est fond^^ Orenier v. Gaucreau, 
en revision, Stuart, J. C, Andrews, Larue, 
JJ., 31 mai 1888. 



Accretion in matters oj legacy — Art. 868 C C, 
itsoi>ject. 
Held .'—Accretion in matters of legacy 
takes place according to the wish of the tes- 
tator, as manifested in his will, as a conse- 
quence of the power to dispose of property by 
will Art 868, C C., does not confer the 
right to establish accretion, but merely de- 
fines the cases in which the testator is pre- 
sumed to have intended that it should take 
place.— Denw v. Clouthier, S. C, Andrews, J., 
May 5, 1888. 

Vente — Lonage d'owrage — Preuve, 
Jugi .-—Que le contrat pour la construction 
de Tentourage (avec couronnement en granit), 
d'un lot de cimetidre, par un marbrier qui en 
fournit les mat^riaux, est un contrat com* 
mercial et un louage d'ouvrage et non une 
vente, et qu'il pent Stre prouv6 par t^moin 
m^me lorsqu'il excdde $50.— Jfor^an v. Turn- 
6iiU, 0. S., Casault, J., 5 mai 1888. (Cejuge- 
ment a ^t6 renvers^ le 30 juin 1888 par la 
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Cour de Revision, compost da Jugeen Chef 
et de MM. les Juges Caron et Andrews. La 
Cour, tout en maintenant les consid^ranta de 
droit du jugement, a d6clar^ la preuve insuf- 
fisante en fait pour justifier la condamnatioQ 
du d^fendeur.) 

Patents of Inventianr^Rights of Patentee. 
Hdd :— 1. There is no presumption in law 
in rt^or of the validity of a patent 

2. A patent for a principle and not a process 
% void. 

3. A patent must be for a thing invenUd^ as 
well as new and useful ; a process which any 
skillful mechanic or chemist would suggest 
when required, or the result of judgment and 
skill in the selection and adaptation of mate- 
rials, is no invention. 

4. It is no invention to omit one of the 
parts of an existing thing, unless such omis- 
sion causes a new mode of operation of the 
parts retained. 

5. The evidence in the caise shows the pro- 
cesses and composition claimed by the plain- 
tiff to have been invented by him, were 
known and in use before the issue of his 
patents.— illfen v. Rdd, S. C., Andrews, J., 
May 5, 1888. 

Maritime IAen~-Towage, 
Held .-—That in the absence of proof of 
general custom to the contrary, maritime 
lien will attach to a ship for towage services. 
—Learmoulh v. The " Yuba** Vice-Admiralty 
Court, Irvine, J., May 29, 1888. 



Right of Tug to cast off Tow^Damage by Col- 
Imon, 

Held :— A tug has the right to cast off her 
tow, in stress of weather, when the latter is 
overrunning her, and, in such case, will not 
be liable for subsequent damage by collision 
of the tow iKith another vessel, all the pre- 
cautions required of a ship under sail not 
having been taken by the tow. — Owners of 
The ''Loyal** y. The *' Challenger,** Wee- Ad- 
miralty Court, Irvine, J., June 1, 1888. 

Exception didinatoire—CompStence. 
Jugi: — Que la Cour Sup^rieure si^geant a 
Quebec, est comp^tente pour juger une action 



port^e sur un billet promissoire fait dans on 
autre district et sur un ch^ue fait dans ce 
meme district mais dat^ de Quebec, les ddfen- 
deurs ayant leur domicile dans on autre 
district oil Taction leur a 6t6 signifi^e. — 
Thibavdeau v. WrigTU, C a, Caron, J, 14 
juin 1888. 

Drais de contettation de bordereau de ooUocor 
tions. 
Jugi .-—Que lorsque la contestation d'on 
bordereau de collocations n6»S8ite une in- 
struction complete, avec enqu^te, les frais 
seront tax^ comme sur contestation d'ane 
opposition afin de conserver. — Beaudet ▼. 
Lefaivre, C. &, Caron, J., 11 juin 1888. 



Municipal Code— Powers of County OcnmciU. 
Held : — A county council has no power to 
pledge county Ainds to the payment of costs 
to be incurred by private prosecutors seeking 
to enforce the Scott or Temperance Act, — 
Samson v. Corporation du Comti d^Arthahaakck^ 
S. C, Arthabaska, Andrews, J., April 30, 
1888. 



Commissaires (Ticole — Arrondissement — Maimm 
d*ic6le—Appd au surintendanL 

Jugi: — la Que Tappel an surintendant 
d'une decision des commissaires d'^cole, sur 
le changement demand^ du site d'une mai- 
son d'to)le, doit ^tre approuv^ par trois visi- 
teurs, et que I'approbation, donn^e par des 
visiteurs k autre chose que ce que 8p6cia]e- 
ment demand^ par I'appel, ne pent pas sup- 
pler k Tautorisation qui manque & oelui pris, 
ni le r^gulariser ; 

2o. Que Vautorisation par trois visiteurs. re- 
quise pour cet appel, n'a pour but de ne per- 
mettre oe recours que dans des cas graves, 
oil ces visiteurs croient que Ton a de justes 
raisons de se plaindre de la decision des com- 
missaires ; et que, lorsque les commissaires 
consentent eux-mSmes k un appel, et A la 
soumission au surintendant de la question 
que souldve Pappel, I'approbation des visi- 
teurs n*est pas requise; 

3a Que le surintendant peut, sur un appel 
de la decision des commissaires, refusant de 
changer le site d'une maison d'to)le, ordon- 
ner la division de Tarrondissement oil elle se 
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trouve et la constraction d'ane maison d'^ 
cole dans le nouvel anondisHement ainsi 
forrn^; 

4o. Que, quoiqoe, en g6n6ral, les decisions 
da Burintendant, snr les matidres relatives 
aux constructions de maison d'^ole, chan- 
gements de leur site, et divisions d'arrondis- 
semen ts, que lui soumettentles commissaires 
d'^cole, ne valent qne comme conseils qui 
ne les obligent pas, celles donnto, sur ap- 
pels anzqaels concoaient les commissaires, 
sont obligatoires et ne peavent ^tre chan- 
ges on modifi^es qne par le sorintendant — 
Martd v. Oommismires d^icole de SuRaynwnd, 
C S., Casault, J., 14 avril 1888. 

FaUe arrett'-Mtmicipal corporation — Police, 
Held: — ^That a municipal corporation is 
not responsible in dami^es for the arrest of 
a citizen without probable cause, by a police 
officer in ihe pay of such corx)oration, but 
appointed by and under the control of a 
Board of Commissioners named by special 
statute. 

Nor can such corporation be condemned 
in damages for an allied malicious prose- 
cution of such citizen before the Recorder's 
Court, and dismissed by such Court, though 
such prosecution have been taken (on the 
sworn complaint of such police officer) in 
the name of the said corporation, and the 
fine would have reverted to the corporation 
had a conviction been had.— Coiporaft'on of 
Quebec <fe Oliver^ in appeal, Dorion, C. J., 
Ramsay, Tessier, Cross, Baby, JJ., Dec. 4, 
1886. 



Compen9alion'-ATL 1188 C. C. 
Held : — There can be no compensation of a 
debt due to an abandoned estate, at the time 
of abandonment, by an unprivileged claim 
for unearned wages.— Jn re Ckinic, & Lefaivrcj 
claimant, & C, Andrews, J., May 5, 1888. 



^loaUMe riwer— i>afii, demoHHon qf^Flooding 
—Damage^-'C. S. L, C, cap, 61. 
flfW;— That one who constructs a dam 
upon a floatable river is liable in damages 
to the owner of land on a higher level which 
naay be flooded by reason of suchf dam, but 



such owner cannot demand the uncondi- 
tional demolition of the dam. 

That the provisions of C. 8. L. C., ch. 51, 
apply to floatable as well as non-floatable 
rivers, and a dam, not actually working the 
mill, but constructed to provide a reserved 
supply of water for the mill dam, will be 
held an improvement in the contemplation 
of the statute.— Oirrie & Adams, in appeal, 
Tessier, Cross, Baby, Church, Doherty, JJ., 
May 7, 1888. ^ 

Control — Prix convenu — Omnium merwL 
Jugi:—QxxQ la partie qui s'engage & fairs 
nn certain nombre de choses pour un priz 
de tant chaque, ne s'engage pas par U It en 
faire un nombre moindre an m^me prix. — 
Baltis V. Anderson, C. 8., Caron, J., 14 mai 
1888. 

Preuve — Compitenee des parties comme thnoinS' 
Jugi: — Lorsque deux membres d'une so- 
ci^t^ dlssoute sont poursuivis conjointement 
pour une dette de la ci*devant soci^t^, et se 
s^parent dans leurs defenses, Pun pent Hre 
entendn comme t^moin de Taut re. — McCone 
V. Potdin, C. 8., Andrews, J., 25 juin 1888. 



Police d'asswrance — Oonditions-^Agent, 
Jugi: — Qu'uno compagnie d'assurance qui 
autorise un soUiciteur ou caballeur d'effec- 
tuer des assurances en son nom, donne lieu 
k croire qu'il est son agent * . 

Que des conditions dans une police qui 
n'est livr6e par la compagnie k l'assur6 qu'a- 
prte rincendie, et dont il n'a pu, par conse- 
quent, en prendre connaissance, ne peuveni 
le lier. — Ansley v. Watertown Insurance Co., en 
revision, Stuart, J. C, Caron, Andrews, JJ., 
31 mars 1888. 



Promissory note— Liability of "Aval"— Right 
of recourse^^Costs. 

Held:— let. The liability of an aval to a 
promissory note, while co-extensive with 
that of the maker, is unaffected by any purely 
personal grounds which the latter might urge. 

2nd. Such a personal ground is the want 
of authorization of the husband, in the mar- 
ried woman who is maker of the note- 
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By the Chief Justice :~A married womiw 
may act alone as the agent of her husband, 
in a matter in which he only it interested 
and by which he benefits. In each case, 
the act of the wife is in reality the act of the 
husband. 

3rd. On suit brought against an aval and 
dismissed purely and simply on the ground 
ofnon liability, where a defence of delay has 
been further made out, the plaintiff has an 
interest and a right to inscribe in review to 
have the ruling of the Courr below on the 
question of liability reversed, and his right 
to sue de novo reserved, and, in such case, 
though the judgment be maintained on the 
ground of delay granted, the plaintiff is en- 
titled to his costs in review. — Norris v, Conr 
don, in review, Stuart, C. J., Caron, Andrews, 
JJ., June 30, 1888. 



INSOL vsyr notices, etc. 

Quebec OMcial Oaxetle, Srpt. 22. 
Judicial Abandonments. 

BlaiB ft Emond, dry goodi merohanU, Qaebeo, 
Sept. U. 

Francois Bertrand alicu Frank Bertrand, trader, Coa- 
tioook, Sept. 13. 

Mary Aurelia Stobbs (Mrs. Loutbood), marehandt 
puIAiqtie, Three Rivers, Sept. 7. 

EujT^ne Michaud, trader, Fraaenrillo, Sept. 19. 

Gamille S. Milette, trader, Riohmond, Sept. 14. 

(leorge Warren, boarding-house keeper, Pointe au 
Pio, Sept. 15. 

Cumtorw Apiyjinted. 

Re J. E. Beaachemin — W. L. M. Desy, Sorel, oura- 
tor. Sept 15. 

Re Bergeron k ¥r^re.~^, 0. Dion, St. Hyacinthe, 
curator, Sept. 17. 

Re EmmaRoohon.— Kent (feTurootte, Montreal, joint 
curator, Sept. 19. 

Re Labissonnidre A Lanouette, Batisoan.— Eont & 
Turootte, Montreal, joint curator. Sept 18. 

Re Napol6on Victor Marcotte.— J. Cartier. Jr., 44 St. 
Vincent Street, Montreal, curator, Sept. 19. 

Re Odilon Rodier, absentee.— Kent & Turcotte, Mon- 
treal, joint curator, Sept. 19. 

Re The Herald Printing <& Publishing Co., in liqui- 
dation.— Kent k Turootte, Montreal, liquidators in the 
place of F. B. Mathews, deceased, Sept. 7. 

Dividendt, 

Re Bernard Charbonneau, Acton vale. — Dividend, 
payable Oct. 8, M. E. Bernier, St. Hyacinthe, curator. 

Re J. Bte. Raby, Montreal.— First and final dividend, 
payable Oct. 12, Kent k Turootte, Montreal, joint 
curator. 

Re Ross, Haskell k Campbell.— First dividend, pay- 
able Oct. 2, A. W. Stevenson. Montreal, curator. 



Be A. St. Jean, St Timothy— ^Flnt and iaal iV 
dend, payable Oct 12, Kent k Tnnotte, Mootml, m&: 
oorator. 

/2e Charlei Trepanier.— First dirideod, paysbk 'H. 
12, Kent k Taroott«, Montreal, joiot cantor. 

Sepctration <u to property. 

Loaiie Charlotte Bnuet vb. Ladger Leroai. M,i- 
treal. Sept 2D. 

Roflina Citolenx vs. Joeepli Boy, blaeknuth, M.-> 
treal. Sept 1. 

Delia Desjardins ?«. Imel PeUetier, Moati*^. 
June 16. 

Cordelia DesUuirie^ vs. Pierre DaoserMa, Me&tRai, 
July 30. 

Caroline Desroneri aiiag Lafreoi^re vb. 6alpi» I'* 
lesphore St Cyr, trader, Berthier, Sept U. 

Noiarial MinvUt. 

Minutes of late F. X. lendrean, K. P., Mootiu<:;v. 
transferred to Narcaase Gbaihier, N. P^ UoLUsjizj. 

AppoiatmenU, 

Jofepk H. Branard, Knowlton, to be elerk d :':* 
Circuit Coart for County of Brome, In the pUceof J.3L 
Lefebvret deceased. 

T^lesphoro Oendrean, Montmacny* to be fai^ r^e 
stable for the district of Montmafny* in the plve d 
Naroiase OautMer, resigned. 

Quebec Q^itU Gazette, SepL 9. 

Judiciad AkamdonwienU^ 

Jane Fnmerton and James Qeoise Biyson, tnden. 
Fort Coalonge, Sept 21. 
Legendre k Leblanc, traden, Kamouaiki,&«i>: ^ 

Cvratore Appointed. 

Re Blais k Emond, merohants, Quebec— H. A. Be- 
dard, Quebec, curator. Sept 25. 

Re Arthur A. Lapointe. Montreal.— Kent k TG^^:t^ 
Montreal, joint curator. Sept S& 

Re Wm. F.Pagels, tobacco manafactarsr, MoDtrt&i. 
~S. C. Fatt, Montreal, carator. Sept 2S. 

Re Smith, Fischel k Co., MontreaL-A. W.Suvwi- 
son, Montreal, curator, Sopt 26. 

Dividenda. 

Re Audet k RobiUiUe.— Amended dividend tb««: 
prepared, payable Oct 22, W. H- Brown, Queb«. e^ 
rator. 

Re Marie M. St Aubin (M. Lednc k Ge \-T-^ 
and final dividend, payable Oct 16, Kent A Tare^^^ 
Montreal, joint curator. 

lie Qrant, MoConkey k Co., Montieal.-Fint ^^ 
final dividend of 46i e. .payable Oot,4, J. McD. tf'^^ 
Montreal, curator. 

Re J. B. Pontbriand k Co.— First dividend, v^l^^^ 
Oct 16, C. Desmartean, Montreal, curator. 
Sepcaration at to propertv* 

Rosanna St Jaoqaes vs. Joseph Handfield, tn-Jff- 
parish of 6te. C^ile de Milton, bow an ab^c'e^' 
Sept 17. 
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In addressing the Grand Jury, at Sher- 
brooke, Mr. Jastice Brooks very properly re- 
ferred to the extraordinary case of Donald 
Morrison, charged with murder, but not 
arrested. His Honour said : " There is an- 
other case to be brought to your attention, 
and it is a case so well known through the 
whole country, that it is impossible for me 
not to allude to it It has resulted very pos- 
sibly from a custom which has been im- 
ported from another country, the custom of 
carrying deadly weapons. The revolver is 
a weapon which is, even in the hands of 
innocence, often harmful, and how much 
more so when in the hands of a person in- 
tent on using it against his fellow creatures. 
The case to which I refer, and the charge 
which you have to consider, is a charge of 
murder against a person for having killed, 
within the limits of this district, an officer 
who was charged with his arrest. He was 
also charged with two most serious offences 
of arson. Warrants were issued against 
him for those offences, he defied the law, 
and he now stands chai*ged with the higher 
crime of murder. That man is reported, 
and I believe truthfully from the best 
information, to be still at large and within 
the limits of this district, aided and secreted 
by certain parties who are presumably 
favorable to him, and sympathizers with 
him ; he is at large defying the law of the 
land, which we were brought up to believe 
should be obeyed ; and whatever may have 
been the guilt or innocence of the party, 
it is certainly not agreeable that this party 
should be at large, defying the law of the 
land. The other cases, I think you will not 
have much difficulty with, but there again, 
gentlemen, I am afraid that there is danger 
of a failure of justice. One of these parties 
is not, so far, to be brought before you. 
Whether he be still in this country or not, 
he is still at large, and I am not aware what 
means have been taken to secure his arrest, 



but, as in the other case, the whole power 
of the Government ought to be used so as to 
bring the offenders to trial." An incredible 
report is now current, that Morrison is 
about to surrender himself to justice through 
the intervention of a friend, who will re- 
ceive the reward offered for his apprehension, 
and apply the amount to paying the costs 
of his defence. 



Beferring to the sudden death of Sir John 
Rose, the Lancet has some remarks of interest 
to those who are planning vacation trips : 
*• Every year the vacation season claims its 
quota of victims. Many who have become 
somewhat enfeebled by long confinement 
and close attention to the calls of sedentary 
occupations, rush away for a short holiday, 
and endeavor by systematic over-exertion 
to make up for the inactivity of the past 
months. Every year brings its sad warn- 
ings of this folly in a record of fatalities, 
while the experience of most practitioners 
shows yet more clearly that the overstrain 
is followed by prolonged illness. The cir- 
culatory and respiratory systems work hand 
in hand, and rebel against any sudden dis- 
turbance of their ordinary routine. The 
danger is always greatest when, in the pre- 
sence of any cardiac weakness, the exertion 
demands an arrest of respiration. In mo- 
ments of intense nervous excitement, the 
breathing is frequently unconsciously stop- 
ped, and the strain upon an enfeebled heart 
then becomes very severe. The sad death 
of Sir John Rose appears to have resulted 
from this cause ; he had already fired twice 
at a stag, and ^hen aiming a third time, 
suddenly expired. Emotional excitement 
necessarily produces palpitation, and the 
fixation of the thorax then adds to the diffi- 
cu]%r, and at the moment when the heart 
is at its weakest." 



The People v. Sullivan is a curious case, 
literally illustrating the proverb that it is an 
ill wind that does not blow good to some- 
body. The trial of Sullivan, on the 12th of 
March, 1888, the day of the great blizzard, was 
proceeding in the Court of Sessions at Fonda, 
and the case not being concluded on that 
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day,theG(nirtwasa4ioaniedtothel3th. In 
the meantiine the storm became so violent 
that it was impossible for Judge or juron to 
attend Court on the ISth, and the trial was 
not resumed until the 14th, when it was con- 
tinued without objection on the part of the 
prisoner, and resulted in his conviction. Sub- 
sequently his counsel moved in arrest of 
judgment, on the ground that there had 
been no legal Court of Sessions on the 14th 
of March. The General Term held on appeal 
that the Court of Sessions had lost jurisdic- 
tion by not sitting on the 13th. No case 
exactly in point could be found, but decisions 
were cited to the effect that the statutory 
directions must be followed or the court fails. 



NEW PUBLICATION. 

TRAITi DIB SusSriTDTIOKS Fmil-COMICISBAIBBB, 

oontenant toutes les oonnaissances es- 
sentielles selon le Droit Bomain et le 
Droit Fran^ais, avec des Notes sur 
rOrdonnanoedel747: par Mr. Th^venot 
d'Essaule de Savigny.— Montreal : A. 
Periard, Publisher. 
This is a Canadian edition, published by 
Mr. Periard, of the well-known treatise of 
Thevenot d'Essaule on Substitutions, which 
as the author informs us in the preface, was 
undertaken shortly after the Ordinance of 
1747, though not completed until some years 
later. The work also embraces notes by the 
Canadian editor, Mr. Justice Mathieu, giving 
the articles of our Civil Code on the subject 
treated, together with a summary of the de- 
cisions which have been rendered by our 
Courts on matters of substitution. The im- 
portance of the subject and the ability of the 
work which now appears in a modem dress* 
are too well*known to our readers to require 
further notice here. The edition is convenfcnt 
in form, and well printed, and will doubtless 
supersede the older editions. 

SUPERIOR COURT. 

Ayimbr, (dist of Ottawa), Sept 26, 1888. 

Before Wurtblb, J. 

Blanohbttb v. Cobporation of thb Township 

OP BoucHmTB. 



SmimoiM^No return — MaHcn hp defendtnd k 
be ditcharged from the tmi^ArL 82 CCP. 

Held i^Thai it u neeemoary to pt« nt^et e§ a 
nuAwii for ihe dieeharge (^ (he defemdast 
from the smi, mth eotts, on the d/rjaxit aj 
the ptainttj^to reium hU writ. 

The writ was returnable aa the S4th Septem- 
ber, 1888, but was not retomed ; and the de- 
fendant filed a written i4>pearaiioe oo the re- 
turn day itsell 

On the 26th, the defendant moved to be 
discharged from the suit, with coats, in eon- 
sequence of the defiault of the plaintiff in net 
having returned his writ, and he produced at 
the same time the copies of the writ and de- 
claration which had been served upon him. 

The plaintiff's attorneys hi^^iened to be in 
Court, and pleaded ;— 1st, that the deiezidaiit 
was bound to pay the costs of the retain be- 
fore he could move to be diochaiged; and 
2nd, that notice had not bean givdnof the 
motion. The defendant's counsel oontuided 
that neither were necessary under Artide 82 
of the Code of Civil Procedure; and he quoted, 
as to notice being unnecessary, Qagnam v. 
Sinical, & Qown, 4 Rev. Leg. 537, and CWW 
V. Foiodf tt oL, 21 L. a J. 218. 

Put Curiam. — ^The only condition prece- 
dent imposed by Article 82 of the Code of GtII 
Procedure upon the defendant to be allowed 
to move to be discharged from the suit, is the 
filing of the copy of the writ which was 
served upon him. Notwithstanding the ru- 
ling in Oxidy V. FroMT^ 6 Q. L. R. 384, 1 am, 
therefore, of opinion that a defendant is not 
required to pay the fees on the return when 
he files his copy of the writ Besides, by the 
tariff, the fee which it is pretended should 
have been paid, is payable on the return of 
the writ, and motions such as the one now 
under consideration can only be made «ben 
there is none; there being no return, the lee 
imposed on returns does not accrue, sod 
surely cannot be exacted. 

As to the other objection raised, I am with 
the plaintiff, notwitlistanding the ruHogio 
the two cases quoted by the defendant^ 
counsel. The context of the Article does not, 
it is true, require or even mention the giving 
notice to the plaintiff of the motion asking to 
be dischaiged from the suit ; but all proceed- 
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ings taken under this Article are sabject to 
the general provision contained in Article 
462, which requires that every written pro- 
ceeding in a caae must be served upon the 
opposite party, and otherwise is not deemed 
to be regularly filed. This is conclusive to 
my mind, and I, therefore, must hold notice 
to be necessary. If I was asked only to dis- 
charge the defei^ant, without any condem- 
nation against th^ plaintiff, there might not 
be any grave reason for the notice ; but here 
I am asked to condemn the plaintiff in costs, 
and to proceed and do so without previous 
notice^ would be in contravention to Article 
16 of the Code of Civil Procedure, which lays 
down the equitable and constitutional rule 
that no one can be condemned unless he has 
been heard or duly summoned. And a plain- 
tiff might have a good reason to give why he 
should not be condemned in costs, as if, for 
instance, a settlement had been made at the 
last moment without the defendant's attor- 
ney having been informed of it 

Take nothing by motion. 

Henry AyUUf for defendant moving. 

Bochon dc Champagne, for plaintiff. 



SUPREME COURT OF CANADA. 
Qaebeo.] 

FOBSYTH V. BtTBY. 

Judgment in HcikUion'^Binding on parties to 
it — ConsiitutionaHty of an Ad of incorpO' 
ratior^— When its vaiiditycan be questioned 
and by whom. 
The island of Anticosti, held in joint owner- 
ship by a number of people, was sold by lici- 
tationfor$101,000. The report of distribu- 
tion allotted toretpondent(plaintiff)$I6,578.66 
for his share as owner of 1-6 of the island ac- 
quired from the Island of Anticosti Company, 
who had previously acquired 1-6 from Dame 
C. Langan, widow of H. G. Forsyth. 

The respondent's claim was disputed by 
the appellant^ the daughter and legal repre- 
sentative of Dame C. Langan, alleging that 
the sale by Mrs. C. Langan through her at- 
torney W.L. F., of said l-6th to the Anticosti 
Company, was a nullity, because the Act in- 
corporating the island of Anticosti was fdtra 
vires of the Dominion Grovemment, and that 



the sale by W.L.F. as attorney for his mother 
to himself as representing the Antiooeti Com- 
pany was not valid. 

The Anticosti Company was one of the de- 
fendants in the action for licitation and the 
appellant an intervening party ; no proceed- 
ings were taken by respondent prior to judg- 
ment attacking either the constitutionality 
of the Island of Anticosti Company's charter 
or the status of the plaintiff now respondent 

Held, Affirming the judgment of the Court 
below, Sir W. J. Ritchie, C J. & Gwynne, J. 
dissenting, that as the said Dame C. Langan 
had herself recognised the existence of the 
Company, and as the appellant, the legal re- 
presentative of Dame C Langan, was a party 
in the suit ordering the licitation of the pro- 
perty, she, the appellant, could not now, on a 
report of distribution, raise the coosiitutioAal 
question as to the validity of the Act of 
the Dominion Parliament constituting the 
Company, and was estopped from claiming 
the right of setting aside a deed of sale for 
which her mother had received good and 
valuable consideration. 

Appeal dismissed with costs. * 

Kerr, Q, C, for appellant 

Laflamme, Q.C., and David, for respondent. 

*Applioation for leaye to appeal to the Privy Gonnoil 
was ref osed. 



EXTRADITION CASE. 

Sherbbookb, Oct 4, 1888. 

Before Gboroe £. Rioux, Esq., [a Judge under 
the Extradition ActJ] 

In re Charles L Dbbaun, accused of forgery. 

Extradition— Forgery'''*'Accoiantable Receipt**— 
R, S,, ch 165, s. 29— Alteration— Confes- 
sion, Admissibility of— Informalities— Evi- 
dence for defence. 

Hkld:— 1. A statement of account, such as is re* 
ceived by a bank from other banks having 
business connections with it, and containing 
an acknowledgment of the receipt of money 
to be accounted for, is an *^ accountable re- 
ceipt*^ within the meaning of R,8.,ch, 165, 
s. 29, and the fraudulent alteration thereof 
is a forgery. 

2. A confession as to alteration of accounts made 
by an officer of a bank, after his connection 
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theretdth has terminated^ to a fellow em" 
ployee, no director of the bank being present, 
is not made to a person in authority; and 
where such confession is made witliout any 
inducement being held out, and after the 
accused was warned not to state anything 
that he did not toish repeated to the directors, 
it is admissible in evidence. 

3. In a case of forgery it is not necessary 

to prove the legal existence of the bank in' 
tended to be defrauded: it is sufficient to 
prove generally an intent to defraud ; but 
in this ease the legal existence of the hank 
was sufficiently proved, 

4. The omission, in the jurat, of the place where 

the depositions were taken is not material, 
where the place is mentioned in the heading 
or margin, and is otherwise certified to. 

5. The fact that an indictment for embezzlement 

has been found against the accused, in tlxe 
Stale from which he fled, does not prevent a 
demand being made for his surrender for 
forgery, 

6. An alteration of a writing or •* accountable 

receipt," made to prevent the discovery of 
a fraud previously committed, is a forgery, 
though no money vjas taken then. And so 
where a forgery is alleged to have been com- 
mitted in a particular month, it is not neces- 
sary to prove tJiat the money obtained was 
taken by the accused in tJiat month, 

7. In proceedings for the extradition of a fugi- 

tive, evidence to contradict that of the prose 

cution is not admissible. The accused is 

only entitled to show that the offence charged 

is not a crime mentioned in the treaty. 

Phb Judigem:— The accused is before me 

detained under a warrant issued on a foreign 

warrant for the crime of forgery ; also on an 

information received here by me for the 

same offence. 

The crime is alleged to have been com- 
mitted within the jurisdiction of the United 
States of America ; the corpus delicti is what 
is called an accountable receipt. 

The evidence as it now stands consists 
in the following facts :— Up to the middle of 
April last, the accused was an employee 
of the National Park Bank of New York, 
and held there the position of assistant 
cashier. In that situation it was cus- 
tomary for him to receive statements of 



acooonts from the divers banks which had 
business connections with his own in acting 
as their correspondents. These aoooants 
were received monthly and in the early 
part of the month. They contain an ac- 
knowledgment of numerous items, such as 
drafts, cheques and notes, which had been 
sent to them for collection by the Park Bank ; 
this was the credit sideof thi^ account They 
also contain a debit side composed of items 
returned as unpaid, protest fees, cash remit- 
tances, etc. The Farmers and Merchants Na** 
tional Bank of Baltimore was one of the cor- 
responding banks; and the forgery is alleged 
to have been committed in connection with 
their statement of account for the raonih of 
March last The transactions between the 
two banks appear to have been extensive, 
and for that month exceeded half a mUlion 
of dollars. Between bankers and their em- 
ployees, these monthly statements were called 
accounts current ; in the information in this 
cause they are termed accountable receipts, 
and their alteration is claimed to be .a for- 
gery under section 29 of our Forgery Act 
Section 46 is also quoted in support of the 
information. It is also claimed to be a forgery 
at common law. 

The first question, then, which I have to 
decide is whether the alteration of such a 
document is forgery either under our statute 
or at common law. The next question will 
be if the evidence adduced establishes the 
fact that the accused was the person who 
made these alterations. And lastly, if there 
exist any reasons, caused by some irregular- 
ities in the proceedings or otherwise, which 
ought to prevent his being surrendered for 
this offence to the United States authorities. 

With regard to the first question it may 
be proper to refer to authorities to see what 
is forgery. Russell on Crimes, voL it, p. 
618, says :— '* Forgery at common law is the 
" fraudulent making of a writing to the pre- 
*' judice of another man's right " or ^ a false 
'* making of any writing for the parpose of 
'* fraud or deceit" '* Making " means every 
alteration of, or addition to, a true instiu- 
ment On the following page he says : '^ Npt 
" only the fabrication, but a fraudulent inser- 
" tion, alteration or erasure, even of a letter, 
" in any material part, of a true instrament 
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** whereby a new operation is given to it, will 
" amount to forgery." And again, on page 
672, Roaaell says, after citing a case: 
" It woald be a most injurious notion, and 
" even a reflection on the common law, to 
•* suppose it so defective as not to provide a 
''remedy against offences of this nature* 
" and this case is considered as having now 
" settled the rule that the counterfeiting of any 
"writing with a fraudulent intent^ whereby 
"another may be prejudiced, is forgery at 
"common law" And again, on page 688: 
" It is said by Hawkins that the notion of 
" forgery does not seem as much to consist in 
" the counterfeiting of a man's hand and seal, 
" which may often be done innocently ; but 
" in the endeavoring to give an appearance of 
''truth to a mere deceit and falsity, and 
'*to impose that upon the world as the 

" act of another, and by the force 

"of such falsity to give it an operation 
"which in truth and justice it ought not 
*' to have." 

These same definitions can be found in all 
{Standard works oh criminal law. Ghitty, 
Criminal Law, sec 1023, says : " Every kind 
"of writing seems on the doctrine of these 
" cases (cases cited) to be a thing in respect 
" of which forgery at common law may be 
"committed." Russell again says : '^Forgery 
" at common law may be committed in res- 
" pect to any writii^ whatever by which 
" another may be defrauded. It is not essen- 
" tial to the offence of forgery in any case 
" that any one should have been injured. It 
" is sufficient if the instrument forged, suppos- 
" ing it to be genuine, might have been pre-* 
"judicial." 

In the face of these authorities I think 
there cannot be any doubt that the altera- 
tion of the document in question in this 
cause, if fraudulently done, might be forgery 
at common law. But would it not be 
foigery also under the statute ? It would 
certainly, if considered in the light of an 
aeeountable receipt. Then what is an ac- 
counUtbU receipt f Rapage & Lawrence in 
their law dictionary, give the definition of 
an accountable receipt is these words : " An 
" acknowledgment of the receipt of money 
•* to be accounted for by the peraon receiv- 
^ing it, ae opposed to an acquittance or 



** receipt for money paid in discharge of a 
" debt** Does not that definition suit exact- 
ly this instrument? This account current, so 
called, is nothing more nor less than an 
acknowledgment by the Baltimore Bank of 
the moneys collected and received to be 
acconnted for by them to the Park Bank 
— in fact it is nothing more than a pass book 
or bank book. Witness Titus says so in his 
evidence. The Park Bank could call upon 
the Baltimore Bank to account for any sum 
of money mentioned as received by them in 
that account, as well as any depositor in a 
bank could make it account for any sum 
entered in his bank book to his credit. 
Because it has not the form and shape of a 
bank book, this does not prevent its having 
the same effect between these two banks. 
Now it has been held in England in several 
cases of forgery, that a bank book was an 
accountable receipt Vide: Beg, v. Moody, 
reported in 2 vol. Russell's, p. 679 and 834 ; 
Harrison^s case, 2 vol. Russell's p. 833 ; Reg, 
v. Smith, 2 vol. Russell's p. 833-4 and note ; 
also Archbold's Crim. Evid. p. 619. 

It is claimed on behalf of the accused that 
this statement was merely an abstract of 
the books of the Baltimore Bank, and was 
sent subject to errors and corrections. 
Whether a duplicate of the entries in the 
books of the bank or not, I do not see that 
this makes any difference. This account 
was all that the Park Bank had in their 
hands from the Baltimore Bank to show 
that monies had been received by them and 
should be accounted for. The same figures 
or sums which are entered in a depositor's 
bank book are also entered in the books of 
the bank ; it is nevertheless, according to 
these decisions, an accountable receipt It 
is said that there is no signature to this 
account ; it is true : but are there any to the 
bank book of a depositor? The heading of 
this account reads : '* Please examine and 
report on the amount as soon as convenient" 
I find nothing strange about this, when we 
consider the length of this statement and 
the numerous charges on it. This remark 
could not alter the purport of the document 
or make it any different from what it really 
was — an acknowledgment, by the Baltimore 
Bank, of a great number of collections made 
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for the Park Bank, and upon which an 
action to account conld be based by one 
against the other, and which in itself would 
make prima facie evidence in favour of the 
Park Bank — in fact an accountable receipt. 

I hold, then, that an indictment for for- 
gery can be laid under our statute for fraud- 
ulently altering one of these accounts. 

I now come to the second point of this 
case, viz., whether the evidence adduced es- 
tablishes the fact that the accused is guilty 
of this offence. 

It is proved by the witness Hubbell, and 
jsenerally by others, that these statements 
came by mail into the general correspond- 
ence of the bank. That the letters were 
opened by a staff of ten or twelve clerks un- 
der the charge of the accused, in a room spe- 
cially devoted to that purpose. From there 
the letters were taken to the correspondent's 
desk, where they were arranged alphabeti- 
cally, and finally to the accused's desk, who 
made a mark in the corner of each to show 
for which department they were designed. 
These accounts current, he would keep and 
hand them himself to the clerk who was 
specially charged with comparing them with 
the bank's own books. This clerk, who is 
called the reconciling clerk, was Mr. Titus. 
He swears that he was in the habit of receiv- 
ing these accounts from the hand of the ac- 
cused; that the Baltimore Bank account 
was usually handed to him one of the last* 
Although not remembering particularly 
about the March account, exhibit B, he 
thinks it was given to him by the accused, 
and that it was then the same as it is now; 
that the balances were the same as they 
now appear on the account; it " reconciled" 
with their books. Mr. Titus made a report 
(exhibit G) to the Baltimore Bank, in which 
one or two questions are asked about some 
small items, but not a word concerning the 
balances which agreed perfectly with their 
books. He had received orders from the 
accused to hand him all these reports before 
being sent to be signed by him ; and the re- 
port about the March account bears his sig- 
nature. It was 'not customary to speak of 
the balances in these reports if they agreed 
with their own books. So that if an em- 
ployee of the Park Bank for some purpose 



desired to increase the amount of indebted- 
ness of the Baltimore Bank to his own bank, 
all he required to do was to change the fig> 
ures in the balances to suit himself, taking 
care at the same time that the alteration 
agreed or tallied with the books of his own 
bank. The account, in the hands of the Park 
Bank, would then represent a larger fictitious 
asset at their credit in the Baltimore Bank, 
equal to the amount of the alteration. This 
is what the defendant is accused of having 
done with the March account of the Balti- 
more Bank. 

But how did he arrive first to make the 
books of the Park Bank, which he did not 
keep himself, agree with the acoount 7 This 
is explained in the following r^aaonable man- 
ner by the evidence, outside of the confes- 
sion of the accused, which I leave aside for 
the present It is in evidence that the ac- 
cused drew money occasionally from the 
teller upon a certain voucher, called ''a 
ticket" in the bank. These tickets were 
furnished to him by a clerk who had speci- 
ally chaiige of them, upon the representaticAs 
of the accused that a certain draft drawn by 
J. A. Norris on the firm of Woodward, Bald- 
win & Norris for a round sum had been 
placed for collection in the usual course in 
the bank, to be forwarded to the Baltimore 
Bank, and charged to that bank after matu- 
rity and when the ordinary days for protest 
had elapsed. It is proved that drafts of that 
sort were put through the Park Bank collec- 
tion register — one in September, 1887, for 
$2000, another in November for a like sum, 
and another in January for $3000. In all 
these instances, the accused had received a 
ticket for these divers sums and had drawn 
the money from the teller. These tickets 
after being paid were charged to the Balti- 
more Bank. The monthly account for Nov- 
ember (exhibit C) of the Baltimore Bank is 
produced, and there, under date of November 
12th, and interlined, is an entry, " W. 3^& 
N. $2000," on the credit side. These letters 
and figures are proved to be in the hand- 
writing of the accused; the balances and 
footings on this account are also proved to 
have been altered. It is evident that an 
alteration in one account at the end of one 
month by which the amount due wonld be 



THE LEGAL NEWS. 



32T 



increased, would have to be oontinaed in 
the next account both at the banning and 
at the end, and once' a false entry made, it 
would require to' be continued in the suc- 
ceeding months, taking care to add to this 
any farther sum received during the month. 
In Hubbell's evidence it is said that these 
defalcations in the Baltimore Bank account 
were traced back as far as in 1882, and that 
the latest was in January last. In the 
March account there does not appear that 
anything was drawn from the Park Bank 
for that month, consequently the same differ- 
ence appears in the balances at the head and 
at the end. In this account the balance 
was raised by $96,000. Figures were erased 
in the balance brought up from the preced- 
ing month at the head of the account on the 
credit side and replaced by others. The 
same operation was performed with regard 
to the balances at the foot of the account, 
both on the credit and debit side. A clerk 
of the Baltimore Bank, Marshall, who was 
entrusted with the preparation of these ac- 
counts, says in his evidence that when it 
left his hands, both the balances at the head 
and at the end were $95,000 less than what 
they now appear to be ; or, in other 'words, 
$95,000 more than what the Baltimore Bank 
acknowledged to owe the Park Bank. Now, 
who oould have made this alteration ? It is 
not likely that a clerk in the Baltimore 
Bank would have increased purposely the 
liability of his own bank t6 the Park Bank ; 
besides, he could hardly have had an oppor- 
tunity t<^do so, as Marshall tells us that it 
was his custom, after preparing each month 
these statements, to put them in an envelope 
and address them himself; it is true that he 
does not remember particularly if he did 
this with the account in question, but he 
thinks he did with it as he was in the habit 
of doing with all of them. Moreover it is in 
evidence by the depositions of Hubbell, 
Htus and Warren, that to the best of their 
belief at least two of the altered figures are 
in the handwriting of the accused. These 
witnesses are employed in the Park Bank 
and familiar with defendant's figures speci- 
ally. In addition to this evidence we have 
also the fact that in the next account receiv- 



ed from Baltimore after the accused's depar- 
ture from the Park Bank, the balance 
brought up from the preceding month as due 
the Park Bank was exactly $96,000 less than 
what the March account represented it to 
be, and which had been reported then cor- 
rect to the Baltimore Bank under the ac- 
cused's signature. If any one else than the 
accused either in Baltimore or New York 
had made the previous alterations, why did 
he not continue to do it after the accused's 
departure from the bank ? 

Another circumstance which points also 
to the accused is this : The tickets upon 
which money was obtained from the teller 
were handed afterwards to the accused, 
made up in bundles and laid away in the 
bank. A search recently was made for the 
January ticket upon which the accused drew 
$3,000, but although the bundle to which it 
ought to belong was found, this ticket was 
not in it Who had the opportunity* and 
the interest to remove it but the accused ? 
In addition, we have this fact also that the 
accused left a good position suddenly and 
without any apparent cause; he secretes 
himself at firet near home, and finally comes 
to Canada after word is given to one of his 
friends that a warrant is out for his arrest ; 
he is a fugitive from justice. Soon after his 
leaving the bank a report is circulated that 
he is a defaulter, and even the exact amount 
is mentioned, to wit, $95,000, and this is said 
by his own relations. The ofiBcers of the 
bank hear of this, and they are at a loss to 
know how it has been done. The books are 
apparently all right and Mr. Hubbell, the 
head bookkeeper, a friend of the accused, 
cannot find how it was possible. He pro- 
posed to the directors to try and have an 
interview with the accused "merely," he 
says, " to ascertain the amount of the defal- 
cation and the method of doing it" The dir- 
ectors and General Barlow, their legal ad- 
viser, consented that Hubbell should see the 

accused. 

[To be continued.] 



INSOLVENT NOTICES, ETC, 

Qu^Kc Official Gazette, Oet.^ 

Judicial Abandonmente. 

Honoe A. Gasn^, trader, Riyidre du Loop, Oot. 2. 
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Ownton AppoiniecL 

He Jamee Biaset et a/.— Jfunea Reid, Qaebeo, oara- 
tor Sept. 29. 

Re P. J. Callahu, grocer.-<L Desmartean, Mon- 
treal, curator, Oot. S. 

/?« J. M. Cbarland (Tellier, Gharland k Cie.).~KeDt& 
Turootte, Montreal, joint curator, Oct. 1. 

/?«Baoul Dufre8ne.~Kent Sl Turcotte, Montreal, 
joint oumtor, Oct. S. 

Re Brodie Jamieeon, manufactarer.— A. F. Riddell, 
Montreal, c^irator, Oot. S. 

Re John Jamieson (Jamieson ft Co.).— W. A. Cald- 
well, Montreal, curator, Oot. 2. 

Re Eugene Miohiad, trader, Vraserrillc—H. A. 
Bed&rdi Quebec, curator, Oot. 1. 

Re CamiUe S. Milette. Richmond.— J. McD. Hains, 
Montreal, curator, Oct. 1. 

i^e Ambrolse Moisan, trader, an absentee.— A. Morin, 
Iberville, curator, Sept. 24. * 

Re Miriam F. Pincus (M. F. Kutner).— Kent A 
Turootte, Montreal, joint curator, Oct. 3. 

Re Phileas Sioard.— Kent & Turootte, Montreal, 
joint curator, Oct. 8. 

Dividende, 

Re Pioard k Pineau, traders, FriuerTille.— First and 
final dividend, payable Oot. 2), H. A. Bedard, Quebec, 
curatd):. 

Separation at to property, 

C. Provencher vs. A. B^Uir, Montreal, Sept. 24. 
AppoiAltmenU, 

Albert Bender and Pierre Raymond Martineau, 
advocates, Montmagny, to be joint protbonotary of 
the Superior Oourt, clerk of the Circuit Court, clerk of 
the Crown, and olerk of the peace for the (^iBtriot of 
Montmairny. 

John Mooney, to be clerk of the Circuit Court for 
the county of Pontiac, at Portace du Fort, in the place 
of Charles J.^Rimer, deceased. 

Robert Scott, to be clerk of the Magistrates Court 
for the county of Pontiac, at Fort Conlonge, in the 
place of Qeo. Cameron, resigned. 

Feee pauable by Stampe, 

Notice is given that the fees payable to the clerks of 
Magistrates Courts will be payable by stamps in the 
Magistrates Court for the city of Montreal. 



GENERAL NQTES. 

Dkbply Ivtrbbstbd.— The following story is told of 
Mr. Justice Hannen. A demure, sombre* dressed jury- 
man in melancholy tones claimed exemption from 
serving, and his Lordship asked in kind and sympa- 
thetic tones, ." On what ground? " " My Lord," said 
the applioant, " I am deeply irterested in a funeral 
which takes place to-day, and am most anxious to 
follow." The reply was, " Certainly, your plea is a 
just one." Scarcely had the man departed before Mr. 
Justice Hannen learned that he was an undertaker. 

Markiagbs bt ▲ Sham Pabson.— We note with satis- 
faction that an Act has be«n passed validating the 
marriages celebrated by the sham parson Ellis, in 
Suffolk, who was recently convicted of falsely pre- 
tending to be in holy orders and celebrating marriages 
according to the rites of the Church of England, the 



letten of oiden put forward by him liaTU« been 
proved to be spurious. Notwithstanding that the 
learned judge at the trial OSaron Polloek) seened dta- 
posed to think that the maniagea oelebratod by him 
were now good, yet we Tenture to think, mm baa been 
maintained in these eolnmna, that there w«a inch a 
strong element of doubt as to their validity that the 
Oovemment have done wisely in allayinir all laeh 
doubts. It would have been intolerable to lay the 
burden of proving the maniagei good on the parties 
who had contracted, and it might well have been that, 
if in years to come their validity had been queationed, 
the parties might to their shocked surprise hare fovnd 
that they had never been married, their ohildna 
bastards, and the line of devolution of property 
changed. The question of the validity of soeh mar^ 
riages still remains open, but that of the marriagca 
celebrated by Ellis is happily no longer open to doubt- 
— Zaw TVme*. (London). 

Thb Royal Coubts of JusnCK.— Dnrinc tiaelong 
vacation, the whole of the courts of the Royal Courts 
of Justice will be thoroughly overhauled, with the 
view of ascertaining whether there are anyotmetDial 
defects, such as the one whieh caused soeh alarm a 
short time since in the Queen's Bench Ooart, ooeapied 
by Baron Huddleeton, when one of the supporting 
beams of the roof was found to be in a dangerous 
condition in oonsequence of its having shifted out of 
its pUice about an inch and a half.— Xow Tima, 
(London). 

LoBn Cookbubn's Cibcuit JouBinETS.— The " Cirenit 
Journeys " is published by his executon apparently. 
In 1838 he began the praotioe of writing down in a 
journal whatever might strike him as interesting 
during hjs journeys on circuit througfaoat Seotland. 
The record runs from 1837 to 1854, and oontains mnoh 
that is valuable and interesting concerning seenery, 
customs, crime, social usage, the oondition of the 
people, and the character of the bench aod bar of 
Scotland during the seventeen years of Lord Cock- 
bum's judicial career. Of course the book oontains 
the results of a life's experience, and may therefore 
be said to cover the first half of this centoxy in Scot- 
Und. What strikes one about the book is the modem- 
ness, so to speak, of the ideas, and the tone of the 
writing. There is nothing antiquated aboat Locd 
Cockburo's views ; he preserved up to his latest entries, 
a couple of days bef<Jre his death, a freshnese of 
spirits and a vivaoity of style very remarkable in a 
man who at the outset of the circuit wrote down ia 
his journal that he was "not likely to last "another 
tour. He insists, with quite a " modem " taste, on 
the folly of delivering pious exhortation to every 
criminal in turn during the criminal assise^ He pro- 
tests against the privilege too freely extended, in 
ScotUndas in England, till lateIy,to relatives of prison- 
ers, of refusing to give evidence in criminal trials. 
He expresses his hormr of the cireoit dinnen whieh 
custom had established and whieh had degenerated 
into very objectionable drinking bouts. He oh^ts 
also to, and escapes when he can, from the " proees- 
sions " by which the judges on circuit were received ia 
the oourt towns, a ridiculous gathering of soMieia and 
police and baillie-bodies wobbling behind or befon 
" their lordshipe."-Jf ./.<?. w " OoMetu." 
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Vol. XL OCTTOBER 20, 1888. No. 42. 

An Extra of the Quebec Official OazeUe, 
issued on the 17th instant, contains a pro- 
clamation offering a inward of $1200 for the 
apprehension of Donald Morrison, whose 
case was referred to in onr last issua It is 
to be hoped that no part of this reward will 
have to be paid to any officer through whose 
remissness the accused has so long been al- 
lowed to evade arrest The policy of offering 
rewards for the apprehension of criminals, it 
can hardly be doubted, is unsound. The 
Law Joumalf of London, has some remarks, 
in reference to the Whitechapel case, which 
are pertinent here: **By slightly widening 
the circle of his crimes, he (the murderer) 
has had brought to bear upon him a resource 
of barbarism, of late years relegated to the 
past The Home Secretary, in spite of clam- 
oar, has been steadfast in maintaining the 
practice, inherited from his predecessors, 
of refusing to try to catch criminals by 
offering large rewards. This is a policy 
which has now been adopted for the whole 
country, and it is obvious that once broken 
in upon, the whole mischief of information 
being held back by those who are waiting 
for the offer of a reward is revived. Unfor- 
tunately, the understanding which has pre- 
vailed has only the sanction of the comity 
of the police authorities throughout the 
country, and it has no legal force. The City 
authorities, having the control of their own 
police, can revert to exploded expedients by 
dealing with crime from the commercial 
point of view with some show of right, but 
in point of law, every private person may 
offer a reward for information leading to the 
detection of crime, and would be held to his 
promise in a Court of law. An Act of Pa> 
liament is necessary to save the administra- 
tion of the law from the periodical reversion 
to quack remedies to which it is exposed.'' 



Numerous points were raised, and fully and 
ably aigued. The judgment of Judge Rionx, 
concluded in the present issue, has been 
carefully considered, and is worthy of being 
put on record. 



In the case of Debaun, prominent counsel 
i^piesented the prosecution and the prisoner. 



COUR SUP^RIEURK 

QuEBEp, 7 oct 1888. 
Coram Cabon, J. 

FBADHrTE V. FOSTIBR. 

Procidure — Bref (TassignaHon'—Changement du 
jourfixS pour le rapport 

Le d^fendeur plaide, par exception k la 
forme, que, apr^ I'^manation du bref, mais 
avant le service de Taction, le jour fix6 pour 
Tentr^ de Taction a ^t^ chang^ sur le bief 
par le protonotaire. II pretend que le bref 
^tant une fois sorti des mains du protonotaire, 
personne ne peut y faire aucun changement: 
pas me me le protonotaire : il cite k Tappui 
de ses pretentions plusieurs jugements rendus 
dans ce sens, et il demande le rehvoi de 
Taction. . « 

La cour renvoie Texception & la forme 
avec d^pens. Si le d^fendeur n'est pas K^ 
par le bref avant le service, il ne peut se 
plaindre des changements qu'on y a faits 
alors qu*ll n'y ^tait pas int^ress^ Le code 
donne Texception ft la forme pour rem^dier 
aux d^auts de Taction, mais il faut prendre 
Taction telle que servie, parce qu'alors elle a 
force de contrat entre les parties. Et le 
protonotaire a bien le droit, du consentement 
de la partie qui Ta demand^, de changer le 
bref avant le service de Taction. 

P. Aug, CAogu^We, procureurduDemandeur, 

Hamel (Sc TesHer, procureurs du D^fendeur. 

(P.AC.) 

EXTRADITION CASE. 

Sherbrooke, Oct 4, 1888. 
Before Qborge E. Rioux, Esq., [a Judge under 

the Extradition ActJ] 

In re Charles I. Debaun, accused of forgery. 

Extradition — Forgery — "Accountable Receipt — 

B. 8., ch. 166, 8. 29—Alteration^Confei' 

sion, AdmimhUity of^Informalitiei — Evi* 

dencefor defence, 

[Concluded from p. 897.] 
Here we come to a very important part of 
the evidence and one which, if admitted, 
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brings the case into full light I speak of 
the confession of the accused to witness 
HubbelL A great deal has been said on 
both sides with regard to the admissibility 
of this confession. The defence alleges that 
inducements were held out by a person in 
authority to the accused, and therefore his 
confession should be rejected. A large num- 
ber of authorities are quoted to show that a 
confession made under the influence of a 
promise is not admissible. It is a well 
known principle of law that a confession 
to be admitted should be freely and volun- 
tarily given. The confession in the present 
case is claimed by the defence to have been 
made to a person in authority and under the 
inducement of a promise. Now, let us see what 
the evidence is in regard to this point 

First, was Hubbell a person in authority ? 
A person in authority is the prosecutoi^-the 
master or mistress of the accused, and a con- 
stable or a magistrate. Now, it is not claim- 
ed ^that Hubbell was a constable or a magis- 
trate. Was he a master? On the contrary, 
he held in the bank a position inferior to 
that of the accused. It might be said, 
though, that he represented the board of 
directors who were the superiors or employ- 
ers of the accused. We must not forget, 
however, that the accused had deserted his 
post — he did not consider himself any longer 
an employee of the bank, and he had (see 
Gen. Barlow's evidence) sent in his resigna- 
tion before the interview. I cannot, then, con- 
sider him in the relation of a servant towards 
his master in this respect Was Hubbell in 
the position of a prosecutor ? No criminal 
proceedings had yet been commenced against 
the accused; no charge had been brought 
against him. Hubbell was the first to speak 
to the directors of the bank about this intei^ 
view ; his object was to straighten his books. 
The directors consented to his going. No 
directions were given by them to him about 
the manner he should conduct the interview; 
no promise of any kind emanated from them. 

Let us see, however, if anything was pro- 
mised by Hubbell to the accused to induce 
him to confess. This interview was brought 
about through Mr. Copeland, a friend of the 
accused, who knew where the accused was 
stopping at the time. Hubbell did not He 



told Copeland, one day, that if be could see 
the accused it would enable him (Hubbell) 
to straighten his books, which he icas then 
unable to do for want of information, and he 
asked Copeland if a meeting could take place 
between him and the accused. Copeland 
replied it could, but he would like to know 
to what end and what was to be accomplish- 
ed. Mr. Hubbell said : *" All I want to see 
him about is in reference to the matters per 
taining to my position in the bank and to get 
my books straightened up." Copeland then 
remarked : '' If I arrange for such a meet- 
ing, what position would the accused be put 
in ?" The reply was that " it would be in no 
way detrimental to his case, but on the con- 
trary would be a benefit; for one of the 
sources of annoyance in the bank at the pre- 
sent time was the fact that they coald not 
get this matter straightened up, and that Mr. 
Hubbell was the only man that could do it^ 
that is, by means of this interview." After 
some further conversation, Copeland agreed 
to think it over and let him know. Before 
separating, Hubbell, talking to Copeland, 
stated positively that there was nothing be- 
hind it whatever, that he merely wanted 
certain information from the accused to as- 
sist him in the manner before stated. Cope* 
land then decided to arrange for the meeting 
if possible, and went and saw the accused. 
Copeland, who is a witness for the defence, 
relates what took place in his interview with 
the accused. Here are his own words : " I 
met Charlie (the accused), and he says, 
* Well, how are things in New York T and I 
said, 'Things are working first rate,' and 
we went up-stairs and sat down together, 
and he said, * Let me know what it ia ?' and 
I said, ' There is one move afoot, and that is 
to have you meet Hubbell,' and be said, 
' I don't want to do it ;' ' and now,' aays I, 
'hold on, wait till I tell you something:' 
says I, 'Mr. Hubbell is in trouble about 
his books, and he wants to see yon in 
a friendly way, and ask some ques- 
tions, believing that you can help him 
to get his books straightened out ;' be re- 
plied, ' I don't know whether I ought to do 
that, Ed., but,' he says, * I will do whatever 
you say.' I replied, ' Charlie, I think you 
had better do it, because I have been told it 
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win be an advantage to yon, aa well as a 
help to the bank.' He replied, ' Did you get 
this from Mr. Hubbell, or did yoa get this 
idea from Gen. Barlow ?' (meaning the counsel 
of the National Park Bank) and says I, 'I 
not only got it from the General, but/ I says, 
I got it positively from Mr. Hubbell, and he 
put the desire for the meeting purely on the 
ground that I have stated in the first place, that 
you were old friends and thai he wanted to see 
you in your trofMe, — and in the second place, he 
wanted to see you to ask some questions, in order 
to gel the accounts and books straightened vp ;' 
and he said, ' All right, I will go with yon 
to-morrow.' And the next day Hubbell was 
told by Copeland where he could see the 
accused, and he went at once." 

Let us see now what Hubbell says in his 
deposition at this meeting : " I said, Charlie, 
I don't come here to upbraid you, or find any 
fault, I only come to ascertain for my own 
satisfaction and the officers of the bank who 
have given me permission to come and see 
you, the total amount and the manner in 
which it was done." And I said to him : 
*' Do not tell me anything that you are not 
willing I should return to the bank and re- 
port to the officers." The accused then con- 
fessed that the amount was $95,000, that it 
had been done by means of fictitious drafts, 
and he explained the method of presenting a 
fictitious draft ouABaltimore to the collection 
clerk, having it go through the books regu- 
larly, waiting a sufficient time for the draft 
to reach Baltimore and back again, and then 
obtaining a ticket from the collection clerk, 
chaiging it to the Baltimore Bank, and on 
that ticket obtaining the money from the 
paying teller; then, to make the accounts 
Correspond, he would alter the account of 
the Baltimore Bank when received) to cor- 
respond with the account of the Park Bank. 
He said also that the next morning when 
the package of tickets was brought up for his 
examination, it would come into his pos- 
session, and on the return of the package of 
tickets to the cheque desk, that ticket would 
be missing. 

From the conversation of Copeland and 
Hubbell with the accused, above related, it 
does not appear to me that any inducement 
was held out to him to make this confession, 



and if there was, it was not done by any 
person in anthority such as the law contem- 
plates. Let us refer to some of the authorities 
in this matter. 

Woolrich's Crim. Law, voL 1, p. 189, says : 
*' It may be added that the validity of a con- 
" fession is for the judge's decision, and that 
" he will require to be satisfied that the con- 
** fession flows from the inducement" At 
page 192 he says : " It is the presence of a 
" person in authority which is said to oper- 
" ate prejudicially to the reception of this 
'* evidence. The mistress said nothing whilst 
" her servant confessed to a third person, 
" who was not in authority, but held out an 
** inducement The mistress did not dissent, 
** and the confession was refused, because 
** the inducement which the third person 
'' held out was considered as the inducement 
^* of the mistress. Had not the witness been 
" prrsent, the statement would have fallen 
" under the rule, that a confession made to a 
" person not in authority is receivable." 

In Roscoe's Criminal Evidence, 8 edit, p. 
44, we find this: "Parke, J., in delivering a 
" carefully considered judgment of the Court 
'* of Criminal Appeals in Rex v. Moore, said 
** that, if the inducement was not held out 
*' by a person in authority, it was clearly ad- 
'* missible. The question may, therefore, be 
" considered as settled." Again, at page 46, 
the same author says : '* Although a confes- 
" sion made under the influence of a pro- 
** mise or threat is inadmissible, there are yet 
" many cases in which it has been held that, 
** notwithstanding such threat or promise 
" may have been made use of, the confession 
'* is to be received, if it has been made under 
" such circumstances as to create a reason- 
^ able presumption that the threat or pro- 
" mise had no influence, or had ceased to 
** have any influence upon the mind of the 
"party." And again at page 49, "where a 
*' person took an oath that he would not men- 
" tion what the prisoner told him (12. v. Shaw, 
" 6 C. & P. 373), and where a witness promised 
" that what the prisoner said should go no 
" further, {R. v. Thomas, 7 C. & P. 345), confes- 
" sions were held admissible." 

Archbold's Criminal Evid. 18 ed. p. 239, 
says : '' To exclude a confession made under 
" the influence of a promise or threat, the 
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" promise or threat must be of a description 
" which may be presumed to have such an 
** effect on the mind of the defendant as to 
** induce him to confess ; and therefore an ex- 
•* hortation, admonition, promise or threat, 
" proceeding at a prior time from some one 
" who has no concern in the apprehension, 
" prosecution or examination of the prisoner, 
" but interferes without any authority, will 
" not be sufficient to render a confession in- 
" admissible;" and at page 240: "The only 
** proper question is, whether the inducement 
*' held out to the prisoner was calculated to 
** make a confession an untrue one; if not, it 
" will be admissible." 

The defence has cited particularly the case 
of Drew and that of Morton, reported in 
Rot»coe's Crim. Evid., p. 40. In the case of 
Drew the prisoner was told "not to say any- 
thing to prejudice himself, as what lie said 
would be taken down, and would bo used for 
or against him at his trial." Coleridge, J., 
considered this to be an inducement to make 
a statement and rejected the evidence. In 
Morton's case the constable told prisoner 
" what you are charged with is a very heavy 
offence, and you must be very careful in 
making a statement to me or to anybody else 
that may tend to injure you, but anything 
that you can say in your defence we shall t)e 
very ready to hear, or to send to assist you." 
Coleridge, J., again rejected the confession. 
With regard to the decisions in these two 
cases, Rolfe, J., said : *' With the greatest 
*' respect for my brother Coleridge, I do not 
" approve of the decision in the former, or the 
" arguments used to support it in the latter." 
Parke, J., said : " I have reflected on R. v. Dreiv 
** and R, v. Morton^ and I have never l)een able 
" to make out that any benefit was held out 
" to the prisoner by the cautions employed 
" in those cases." And Lord Campbell, C. J., 
said : " With regard to the decisions of my 
" brother Coleridge, with the greatest respect 
" for him, I disagree with his conclusions." 

In this case the only inducement held out, 
if any, came from Copeland, who might eay 
he had it from Hubbell,and who,he supposed, 
had his authority from the bank. Does not 
this look, at first sight, a little far-fetched ? 
Would not the courts be stretching the law 
somewhat in holding that A can authorize B 



to make a promise to an accnsed, and then 
that B would employ C to hold it out to 
him? Besides, we have it positively from 
Hubbell that he proposed the interview him- 
self to the directors for his own benefit, that 
they agreed to it and gave him permission to 
go, without the least mention of a promise of 
any kind. And is it reasonable to suppose 
that a man of the matured age and intelli- 
gence of the accused would, in presence 
of Hubbell, his inferior in the bank, after 
being warned at the beginning that he must 
not tell him anything that he does not want 
him to repeat to the directors, would still be 
influenced by his conversation with Copeland 
which had taken place the day before? I 
don't believe it possible, and I hold that the 
confession can be admitted. 

We find further that all that the accused 
acknowledged to Hubbell in this confession 
is confirmed by facts subsequently dis- 
covered. The defalcation had taken place 
in the Baltimore Bank account ; tlie exact 
amount was $95,000, just as he stated; his 
method of doing this by getting the col- 
lection clerk to enter in his books a draft on 
Baltimore, waiting a reasonable time, then 
getting a ticket from another clerk and pre- 
senting it to the teller and drawing the mo- 
ney, then that ticket being missing the next 
morning, is all confirmed by the evidence 
of the different employees of the bank. 
Next his being on the look out for the 
monthly statement of the Baltimore Bank, 
and when received, altering the figures and 
amounts to suit himself, is evident from the 
appearance of the exhibits filed, and the proof 
made by those acquainted with his hand- 
writing. Woolrich, in the same volume quo- 
ted before, at page 195, says : "Can a fact be 
" ascertained so as to be given in evidence, 
" in consequence of the prisoner's confession, 
" although the confession itself be not admis. 
" sible ? As a general principle the fact is 
" admitted in evidence, but not the acknowl- 
" edgment of prisoner, and the reason is 
" this : the ground for excluding confessions 
" is the apprehension that the accused may 
** liave been induced to say that which is 
" false, whereas the fact discovered shows 
" that so much of the confesssion as imme- 
" diately relates to it is true." 
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Then even if the confession were rejected, 
we wonld stili have before us the facts which 
it has brought forth, and those alone would, 
in my mind, be sufficient 

I now come to the third and last point 
which I have to look into. Has the defence 
adduced any reason or raised any objection 
sufficient to prevent the surrender of the ac- 
cused? 

The first objection uif;ed by the defence is 
that there is no proof of the legal existence 
of the National Park Bauk. I do not think 
it was necessary on a charge of this nature. 
In cases of forgery it is not required to prove 
the intention to defraud any particular per- 
son ; it is sufficient to prove generally an in- 
tent to defraud. I believe that the existence 
of the bank has been proved sufficiently by 
the evidence of the witnesses examined. 8^ 
Reg. V. LangUm, 2 Q. B. D., p. 296. 

The second objection of the defence is that 
the depositions taken in the United States 
are worthless, because in the jurat no place 
is mentioned, or that the Justice who received 
them acted within his jurisdiction. It is true 
that this does not appear in the jurat, but it 
does in the heading or maigin. Besides, Mr. 
Justice Patterson, who received the deposi- 
tions in New York, has annexed a certificate 
to them under his signature, in which he 
states that the witnesses were examined in 
Kew York and within his jurisdiction. 

Tlie third objection is that the certificates 
pasted on the depositions are unreliable, and 
should either be on the documents or pro- 
perly attached to the same. I must say that 
I see nothing in this objection— certificates 
appear attached to each document It is one 
of the most complete records I have ever seen* 
There is, I should say, a superabundance of 
authentication, and it reflects credit on who- 
ever was the author of it 
The fourth objection is that the depositions 
. taken in the States are now of no value since 
the same witnesses have been examined here 
in Court Well, if this is true, the second and 
third objections to these same depositions 
are of no consequence. The depositions 
might now be set aside and the prosecution 
can rely merely on the evidence adduced 
here. The record got up on the other side 
has served its purpose in affording the means 



to issue on it the warrant for the arrest of the 
accused. 

The fifth objection urged by the defence is 
that there is^no proof that the alleged crime 
was committed in the State of New York. I 
do not exactly see th6 force of this objection. 
It is sufficient if the evidence raises a reason- 
able presumption that the crime was com- 
mitted in the country seeking extradition. 
Surely it could not be pretended that it was 
necessary to bring a witness who saw the ac- 
cused alter the document in question with 
his own hand. This account was sent from 
one bank in the States to another in New 
York, and when presented to the clerk in the 
latter bank, who had the special charge of re- 
conciling the account, it is found to be altered. 
Can we not fairly presume that it was altered 
in the United States ? Besides, we have the 
fact proved that this forged document was 
put off on the bank in New York. This is 
sufficient outside of any other presumptions 
which could be reasonably entertained with 
regard to the forgery Itself. 

The sixth objection is because the grand 
jury of New York having found an indict- 
ment for embezzlement against the accused, 
his extradition cannot now be demande<i for 
forgery. The embezzlement was found first 
under the Federal laws. I do not see that 
this would prevent the accused being indite 
under the common law or State law for for- 
gery, if such a crime has been committed. 
It sometimes happens that, in the inves- 
tigation of a charge before a magistrate for a 
certain offence, if a crime of a graver nature 
is disclosed by the evidence, the defendant 
is committed for the higher crime. 

In the seventh objection it is said that the 
Park Bank officers have shown bad faith in 
not causing the arrest of the accused before 
he left for Canada, but on the contrary try- 
ing to compromise the matter with his 
friends. I do not think this objection re- 
quires an answer on my part 

The two objections, eight and nine, might 
be answered together. It is said that the 
complaint alleges a forgery in April last; 
there is no proof that money was taken then, 
or that the accused intended to defraud at 
that time ; that the last taking of money 
pretended to be proved was in the month of 
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January preoeding, and from these &cts it 
is claimed by the defence that there ooald 
not be a forgery in April; that there is no 
case on record where, months after the de- 
falcation, an alteration made simply to pre- 
vent discovery of the fraud has been held to 
be forgery. 

The cases cited above &om Russell's, Rex v. 
Moody y Rex v. Harriwn^ and Rex v. SmUk^ 
appear to me to be caaes in point The trea- 
surer of a society collects monies from the 
members, which he is bound to deposit in 
the bank; but instead of doing this he em- 
bezzles a portion of the money, and when 
called upon to render an account, he pro- 
duces a bank book in which entries appear 
to have been made, but which are false; this 
has been held to be foigery. It is immate- 
rial to know whether the time elapsed be- 
tween the embezzlement and the forgery is 
one day or one year. The very essence of 
forgery is the making or alteration of a docu- 
ment with intent to defraud or deceive. 
" The essence of the offence is the intent to 
" defraud or deceive," says Tascherean. 
" Fraud and intent to deceive constitute the 
" chief ingredient of the crime," says Rus- 
sell, 2 vol., p. 774. Now what difference is 
there if the money was obtained before the 
document was forged or not ? A clerk in a 
store starts off for the bank with $1000 of 
his master's money to make a deposit; be- 
fore he gets there he puts $900 in his own 
pocket and only leaves $100 at the bank, and 
on his return he adds another cipher to the 
figures made by the bank clerk. Is not he 
guilty of embezzlement when he appropri- 
ates the money, and of forgery when he 
makes the alteration? Would he be any 
more guilty if he had left the $900 in his 
master's possession, and taken them only on 
his return from the bank 7 

The Jarrard case is also one in point It 
is reported in the 4 Ont Reports, p. 266, and 
is also a case under the Extradition Act 
The accused, who was a county collector in 
New Jersey, kept a book in which to enter 
the monies received as such collector. The 
book was the property of the county, and 
was left by him at the close of his term of 
office,— and it contained the certificates of 
the county auditors as to the correctness of 



the account After the book had been ex- 
amined by the proper auditors as to the 
amounts received and paid ont by the pris- 
oner and a certificate of the same made by 
them, the prisoner, who was a defaalter to 
the extent of $36,000, with intent to cover up 
his defalcation, altered the book by making 
certain false entries therein and changing 
the addition to correspond. Hdd, that this 
constituted forgery at common law, as well 
as under our statute. On reading the report 
of the case, it is evident that the foigery was 
long after the defalcation. The book there 
was also held to be the property of the 
county, and not that of the prisoner Jarrard. 
In the case now before me, the account was 
not the property of the accused, but that of 
the bank. And at page 274 of the report it 
is said that the entries complained of in the 
book were such as might have deceived any- 
one, and it cannot be doubted that they were 
intended to deceive and defraud. Were the 
alterations made by the accused in the Balti- 
more Bank account intended for anything 
ebe but to ''defraud and deceive?" After 
having embezzled the first money, if be bad 
neglected once to alter the figures of the ac- 
count of the Baltimore Bank when received, 
the matter would have been detected at 
once, and his method of taking the bank 
moneys would not have lasted ten years, ss 
he confessed it did. The alterations of each 
monthly account afforded him the opportu- 
nity to take money again in the following 
month, and from there the fraudulent intent 
proceeds. 

The Hall case, another extradition case, 
cited in vol. 8 of the Ontario appeal reports, 
might also be quoted as a case where tlie 
money had been first embezzled and the for- 
gery afterwards committed to cover up the 
defalcation. This case was before four judges 
in appeal in Ontario. The prisoner here was 
a clerk in the employ of the Corporation of 
Newark ; he received payments for taxes. 
One day he received $562 and after having 
made a correct entry, he erased the figure 5 
and put the figure 3 instead — making a diff- 
erence of $200 in his favor. This had first 
been held to be forgery by the county judge 
and also by Judge Osier of the Chancery di- 
vision. The four judges in appeal were 
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equally divided. The two jadges in favor 
of the discharge of the prisoner came to that 
conclnsion hecaose they considered that the 
prisoner had merely written dowo his own 
false statement— and although false it was 
not forgery. It was his own figures that he 
altered. He did not put off an account made 
out by anotlier, as the act of that other per- 
son, after he had himself altered it Judge 
Patterson, p, 74, says :— *' In no aspect of the 
*' evidence does it strike me that the prisoner 
" can be taken to have put forward the entries 
" in the book as the act of any one but him- 
" self." 

The present case is much stronger than 
the Hall case. It was the Baltimore Bank 
account that the accused altered and then 
put off as the correct account of that bank. 
This account purported to be the act of the 
Baltimore Bank, by which a pecuniary obli- 
gation had been increased, and by the alter- 
ation of which the Baltimore Bank might be 
bound, affected and injured in its property. 
This account was receivable in evidence in 
a Court of Justice, and was an instrument 
upon which a suit in law for the recovery of 
the money acknowledged to be due therein 
might be predicated. 

I think I have said enough and quoted a 
sufficient number of cases to answer the 
eighth and ninth objections of the defence. 

The tenth ground urged by them is that the 
account cannot be considered an accountable 
receipt The answer to this is also in my 
previous remarks and the cases cited. 

The defence, in claiming want of felonious 
intent on the part of the accused in making 
these alterations, have cited Bishop's Crim. 
Law, vol. 1, 2 227, where the author says :— 
** There is only one criterion by which the 
*' guilt of men is to be tested, it is whether 
** the mind is criminal. Criminal law relates 
" only to crime; and neither in phjlosophi- 
" cal speculation, nor in religious or moral 
" sentiment, would any people in any age al- 
** low that a man should be deemed guilty 
" unless his mind were so. It is, therefore, 
" a principle of our legal system, as probably 
'* of every other, that the essence of an offence 
'* is the wrongful intent, without which it can- 
'' not exist We find this doctrine laid down 
" not only in the adjudged cases, but in va- 



" nous ancient maxims ; such as actus nan 
**facit rewn nisi mens sit tea, * The act itself 
" * does not make a man guilty unless his in- 
" ' tention were sa' Actus invito /actus mm 
** est meus artuSf an act done by me against my 
** will is not my act *." This, no doubt, is a 
sound doctrine on general principles. But all 
cases cannot be decided by that rule ; and the 
same author, at paragraph 248, says : ** Thus 
** the law presumes that every person intends 
''to do what he does; and intends the 
" natural, necessary and even probable 
" consequences of his act Of course, 
'' the presumption of an intent to do the 
" act is always open to be rebutted • 
" but this intent being established, the 
" deduction, that the consequences were 
" also intended, is generally, not always, 

" conclusive One, for example, who 

" intentionally utters a forged instrument, is 
" conclusively presumed to intend a fraud on 
" the person whose name is forged." Arch- 
" hold's Crim. Evid. p. 220 says : " The inten- 
" tion is not capable of positive proof; it can 
" only be implied from overt acts, and every 
" man is supposed to intend the necessary 
** and reasonable consequences of his own 
" acts. Therefore, if it cannot be implied from 
** the facts and circumstances which together 
'* with it constitute the offence, other acts of 
" the defendant from which it can be implied 
"to the satisfaction of the jury must be 
" proved at the trial." On page 221, Archbold 
again says : " There are some cases in 
" which the intent is inferred as a necessary 
" conclusion from the act alone as, if a man 
" knowingly utter a forged instrument as a 
"genuine one, the intent to defraud the 
** party to whom he utters it is a necessary 
" inference." Rex v. Lyon is a case cited by 
the defence to show that it is necessary that 
the forged instrument must be a complete 
one. This case is found in 2nd voL of Leach's 
" Crown Law Cases." There the instrument 
forged was a receipt or scrip not filled with 
the name of the subscriber to some stock. It 
was held by Justice Grose that the writing 
was a perfect nullity, nothing more than 
waste paper, just as much as if the sum had 
been omitted. It is not a parallel case to 
the present one. 
The account altered in this case is com- 



336 



THB LEGAL NEWS. 



plete in itself; it is an acknowledgment of 
one bank to another of what moneys had 
been collected by the former for the latter— 
the same as a pass book of a bank is an ac- 
knowledj^raent of the deposits entered in it 
Another question raised by the defence in 
the case is: What amount of evidence is 
required to be a«lduced to commit accused? 
It is said tliat the evidence must be conclu- 
sive, according to the dictum of Judge Nelson 
in the Kaine case in 1852, or at least deemed 
by the magistrate sufficient to sustain the 
charge according to the treaty. With regard 
to Judge Nelson's remark it might be correct 
under the law in the United States as it 
existed then, but it is not in conformity 
with our latest decisions nor our present 
statute on extradition. It is said that our 
statute cannot change the treaty. I quite 
admit that we could not change, by legisla- 
tion, any essential part of the treaty, such as 
substituting one otfence for another; or re- 
strict its operation in any way. But our 
statutes can interpret and give effect to the 
provisions of the treaty, provi'led it is done in 
a liberal spirit and in suc^h a manner as to 
extend its usefulness. The other contracting 
nation could not complain of our action or of 
our bad faith. On looking at article 10 of 
the treaty where it speaks of the evidence 
required, it says in one pla<^e, that it must be 
sufficient to justify the committal for trial, at 
another place that it must be deemed suf- 
ficient to ynjftain the charge. I do not see 
mu(;h difference between the two expressions. 
I think the pro<'edure indicated by our Act 
is intended to carry out fairly the wording 
of this article of the treaty. If the pre- 
tensions of the defence were correct, both 
nations are wrong in admitting as evidence, 
depositions taken in a foreign country ; there 
is noticing in the treaty to warrant it, and 
the proof should, as in ordinary Ciises, be 
made only by witnesses. In the Rosaikium 
case, Judge Ramsay said : " Although the 
" evidence is not perfectly conclusive, I do 
" not think I could dischari^e the prisoner." 
Chief Justice Dorion in the Worms case, says : 
"Our Act requires that the evidence of cri- 
" minality b© such as, according to the laws 
" of this country, would justify his apprehen- 
** sion and trial if the crime had been com- 
" raitted here; and when the authorities in 
" the country where the offence was com- 
" mitted have declared, by the issue of a 
" warrant for the apprehension of an offender, 
" that the acts complained of constitute an 
*' extradition offence according to tlieir law, 
" it only remains for the authorities here to 



" examine whether the same^ if oommilted 
" here, would, under our law, justify the ar- 
** rest and trial of the accosed for the tam^ 
" offence." 

Clarke, page 177, says : ^ In England when 
" the fugitive is apprehended, he is broofbi 
'' before the magistrate, who h^oh the c^se 
" in the same manner as if the prisooer ver? 
" charged with an indictable offence cost- 
" mitted in England. '^At p. 179, *« And if sufh 
" evidence is produced as would, according k- 
" the law of England, justify the committal ft r 
'^ trial if the crime had been committed in 
" England, the magistrate is required to ncm- 
" mit" At p. 181. " The practice in Canaiia is 
** similar to that of England." At pi 182, ^ In 
'* the United States, the State department re- 
'* quires prima facie evidence of the gnil: of 

" the person accused If the dep»-«- 

'' tions show that documents alleged to Lave 
" been forged have been produced to the de 
" ponent, such documents need not be pr*> 
" duced before the magistrate." 

Then, if this is the interpretation given ti 
this clause of the treaty by both countries. 1 
don't see any reason to put a less liberal a:^- 
struction on it in the present case. 

A Quei^tion has also arisen in tliia case, 
raised by the prosecution with reganl to the 
admissibility of the evidence adduced by the 
defence. I think there can be but one in- 
terpretation of s. s. 3, sect 9, of our statute 
on extradition, viz: That the accused caa 
only show that the offence is either a p^Ai- 
tical one or that it is not an extraditi.>n 
crime. The investigation cannot take the 
features of a trial — and to aUow any eviden 3e 
to contradict that of the prosecution wout ! 
amount to making a trial of the case ; the 
investigating justice would then take tlio 
place of the jury. I have permitted, howevt^r, 
some evidence (Copeland) to be addnced oc 
behalf of the accused which may not come 
perhaps, in direct contradiction of the pret- 
ention's evidence, but I believe as thi« t\ kl- 
ence does not come nnder sec. 9, s. a S, I 
cannot attach any weight to it at this pre- 
sent state of the case. 

After having heard the testimony of the 
witner'ses in this cause, and looked into the 
numerous cases cited, 1 cannot come to &ny 
other conclusion but that the accused shoali 
be committed to our common jail, there to 
remain until surrendered to the United States 
authorities or discharged according to law. 

/. Dtmbar, Q.C, and Wm, White, Q.a, for 
the prosecution. 

W, B. Ives, Q.C., and /. L. TtrriU, ftC, hr 
the accused. 
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A petition having been presented by 
seventeen members of the bar, practising in 
the district of Ottawa, praying for incorpora- 
tion as a separate section of the bar, a 
proclamation has been issued under the 
authority of 44-46 Vict c. 27, granting the 
incorporation prayed for by the petitioners. 
The Act referred to enacts that "whenever 
the members of the bar, duly qualified to 
practise and practising in any new district, 
exceed fifteen, it shall be lawful for them to 
constitute themselves into a section of the 
bar, in and for such district, and such 
corporation shall be formed as follows: a 
petition shall be signed by at least fifteen of 
the members of the bar of such district, and 
transmitted to the Lieutenantr-Govemor in 
Council who shall issue a proclamation con- 
stituting such corporation. From and after 
the date of such proclamation, the members 
of the bar of such district shall constitute* 
under the name of ' the Bar of ' (adding the 
name of the district), a separate section of 
the bar, and all the provisions of this Act re- 
specting sections shall apply to such section." 



Mr. Hopwood, Q.C., Recorder, in charging 
the grand jury at the Liverpool Quarter 
Sessions, entered into a long defence of his 
lenient sentences, which have been the 
subject of considerable comment He said 
" he disapproved of long sentences based on 
previous convictions, for which adequate 
punishment had already been suffered, as 
they were cruel to the prisoner and injurious 
to the community. His rule was to have 
regard mainly to the offence before him, and 
his opinion in this matter had been formed 
after much deliberation, and with a deep 
sense of responsibility, aided by his exper- 
ience at bar, at sessions, and at assisses. The 
theory that long sentences would afford time 
for reflection, education, and reform had not 
worked out successfully. Severe sentences 
only made the criminal class more violent 



and cruel, while lengthened imprisonment 
was a source of large and unnecessary cost 
to the taxpayers, and he was convinced that 
the course he was following was for the 
benefit of the community." It is no doubt 
true that the reform of a prisoner is seldom 
brought about by imprisonment But, on 
the other hand, it being common experience 
that many of the worst crimes are committed 
by discharged convicts, some of whom have 
already served several terms, the protection 
of the public surely requires that some atten- 
tion should be given to the fact that the 
prisoner is a confirmed law-breaker, for the 
shortening of his sentence simply means 
that he will be afforded an earlier opportu- 
nity to repeat his offence. The aigument as 
to cost, if it be worth anything, is rather 
against short sentences, for they multiply 
trials, with the inevitable expenses attending 
them. 



The increase of the sentence on one 
Buckley, at Toronto, because of former con- 
victions, shows that Chief Justice Gait does 
not sympathize with the opinion expressed 
by Mr. Hopwood. This case is sufficiently 
novel to deserve notice. Buckley had been 
convicted of causing the death of one Bertha 
Robinson. At the trial, no reference what- 
ever was made to previous convictions. The 
Judge, in ignorance of the prisoner's record, 
sentenced him to five years' imprisonment. 
When the assize Court opened on the 13th 
instant, the Crown Prosecutor, Mr. ^milius 
Irving, Q.C., moved for a reconsideration of 
the sentence, and in doing so pointed out 
that the prisoner's previous record, which 
included twenty-nine convictions and terms 
in the penitentiary and Central Prison, had 
not been taken into account, and that as the 
assizes had not yet closed it was quite in 
accordance with the law for the Judge to 
reconsider and to alter any sentence passed. 
Mr. Durand, on behalf of the prisoner, 
opposed on the ground that these alleged 
convictions should be proved, the prisoner 
having denied them. His Lordship stated 
that the Crown prosecutor, not to prejudice 
the jury against Buckley, had avoided 
making the slightest reference to his pre- 
vious infamous career, and that he supposed 
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from this fact that' Buckley had never been 
in a court before. Believing, therefore, that 
the crime had been committed by an other- 
wise innocent man, he had imposed a com- 
paratively light sentence of five years, but 
now he would annul that sentence, and 
impose instead fifteen years in the penitenti- 
ary at hard labor. 



Judge Dugas, on Sept 29, in declining to 
endorse a bench warrant issued by the Police 
Magistrate at Toronto for the apprehension of 
one James Baxter, who had failed to obey a 
subpoena as a witness, made a very serious 
charge against some of the magistrates of 
Ontaria He observed : — " I must say that, 
leaving the personality and the interests of 
Mr. Baxter aside, it is with a certain amount 
of regret that I find myself under the 
obligation of refusing the endorsement asked 
for. It is a well-known fact that in the city 
of Toronto, and in some minor towns in that 
vicinity, a systematic understanding seems 
to have existed amongst certain judicial 
functionaries to refuse their help to the 
execution at those places of warrants signed 
by magistrates of the Province of Quebec. 
In referring to this delicate point I have in 
no way in view a certain case wherein I 
may have been personally interested, and 
which I admit oflered some difficulty. There 
are unfortunately other cases of late years* 
where warrants issued in the province of 
Quebec have been treated with contempt by 
the judicial functionaries of those places. 
We have known an instance where as many 
as twenty-one justices had to be seen, before 
the lawyer in charge of the warrant could get 
a hearing and obtain the required endorse, 
ment, at least, so the learned counsel engaged 
in the case informed me. And this is not to 
be wondered at when it is known that a 
private circular has been addressed by a 
high judicial functionary to the minor justices 
of the peace, advising them not to take 
cognizance of warrants coming from the 
province of Quebec. Matters are now in 
such a state that my colleague and myself 
hesitate to sign warrants to be executed in 
those places, and we refuse to do so unless 
the private prosecutor takes the risk of the 
expenses to be incurred. Notwithstanding 



thia treatment, we are far from being inclined 
to retaliate, and I would be very sorry if my 
present action were considered in that Light 
Our only guides are the law and our con- 
science, not our feelings, and we find our- 
selves in duty bound to facilitate the due 
administration of justice within the whole 
Dominion. Whenever documents are pre- 
sented to us in A proper and legal form, no 
obstinate obstruction will be offered on our 
part to their execution." This is obvionsly 
a very grave accusation, and in the interest 
of the administration of justice, calls for the 
fullest investigation. 



CIRCUIT COURT. 

Aylmer, (diet of Ottawa,) Sept 21, 18S8. 

Before Wurtblb, J. 

Seer v. Trbau db Cceli. 

Slander — Word^ of stupicion — Uttered in good 

faith to a detective officer. 

Held : — That words ofsufpicion only, addre$9edy 

withovi maiicious intent and wUh probable 

cause, to a detective officer, by a person whos^ 

house had been burnt down, against a person 

whom public rumor accused of being the man 

who had set the house on fire, are not action^ 

able in themselves. 

Per Curiam. — ^The action in this cause is 

one of defamation. The plaintiff charges 

the defendant with having maliciously and 

without probable cause, stated and published 

falsely in the French language : " que c'^tait 

'' le p6re Louis Seer qui avait mis le feu & sa 

" bfttisse, ^tant pay6 par Louis Charette." He 

alleges that the defendant's house bad been 

burnt down, and that by these words he 

meant to convey the impression that the 

plaintiff had feloniously set it on fire, and 

that he had been paid to do so by the other 

person mentioned ; and that the slander had 

been uttered in the presence of one Groulx, a 

bailiff, and of many other persons. 

The defendant pleads that his house had 
been burnt down by the act of an incendiary ; 
that Louis Charette, the plaintiff's son-in-law, 
had been refused a hotel license by the Mu- 
nicipal Council ; that the latter and tiie plain- 
tiff had uttered threats against him, — the 
secretary-treasurer of the council ; — that he 
had an interest to discover the incendiary ; 
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but that he had never said that the plaintiff 
had set the fire and had been paid to do sa 

It is established that there was every rea- 
son to believe that the defendant's honse had 
been maliciously set fire to and burnt down; 
that both the plaintiff and his son-in-law had 
been heard to utter threats against the de- 
fendant; that at the fire, the plaintiff was 
generally suspected and said to be the incen- 
diary ; and that when he was publicly ac- 
cused, in a bar-room on the night of the fire, 
of having set the house on fire, he had hung 
his head and had answered not a word. 

The proof as to the words charged to be 
slanderous shows that, a few days after the 
fire, Mr. Groulx, who is a detective oflBcer 
and was then engaged in investigating the 
case, had met the defendant coming out of 
his lawyer's private ofiice in the City of Hull, 
and had asked him in the outer office if he 
suspected any one, and that he had re- 
plied, in the presence of those who were 
there, that he suspected the plaintiff, and 
that the plaintiff had been incited to set the 
house on fire by Louis Charette. 

It is also proved that a rumor was generally 
curFeni^ around the country side to the effect 
that the plaintiff was the incendiary. 

The defendant contends that this rumor 
was a justification of his words ; and the 
plaintiff maintaios that an unfounded rumor 
does not justify a slander, but that, on the 
contrary, its repetition is in itself a fresh 
slander. 

There is no doubt that* the repetition of a 
slanderous rumor constitutes in itself a fresh 
slander, and renders the utterer liable in 
damages. But in the present case, the ques- 
tion is not one of justification, but whether 
the words addressed by the defendant to Mr. 
Groulx are, in the circumstances under which 
they were uttered, in themselves actionable ? 
They were uttered in answer to a question 
asked by a detective officer seeking to dis- 
cover a guilty party ; and while no malicious 
intent has been proved, it has been shown 
that the defendant had probable cause, if not 
good reason, for the suspicion which he ex- 
pressed. And no special damage has been 
proved to have been done to the plaintiff. 

In Flood on libel and Slander, at page 96, 
we read : *' Words, however, of bonorfide sus- 



" piciononly, or words of complaint made to 
" a proper authority — as to a policeman under 
''certain circumstances — and not uttered 
*' with a malicious intent, or without proper 
" excuse, are not actionable in themselves, 
"nor are words which impute to another 
** only an intention on his part to commit a 
** crime. For instance, to say, J believe thai 
"fellow A means to swindle his partner and then 
" boltf would not be slander per se, that is, 
" without proof of special damage, for the 
" reason that it only expresses a suspicion 
"concerning it The real question in all 
" cases of this kind is whether the defendant 
" meant by his language to imptite an abso- 
*' lute charge of felony, or merely a suspicion 
**of felony. If the jury, from the circum- 
" stances before them, believe that the latter 
" only was intended, then their verdict must 
" be for the defendanW' 

This is the rule of law to be applied to the 
present case. I hold that the words uttered, 
having been addressed to a detective officer 
engaged in his occupation, and being words 
of suspicion only, spoken without maUcious 
intent and with proper excuse, are not ac- 
tionable in themselves; and that it would re- 
quire proof of special damage, and that the 
words had been uttered wantonly if not ma- 
liciously, to render the defendant liable in 
damages. 

Action dismissed. 

Asa Gordon, for plaintiff. 

Rochon dc Champagne, for defendant 

CIRCUIT COURT. 
Hull, (Co. of Ottawa,) Sept 29, 1888. 
Before Wukthle, J. 
Antillb v. Marcottjj. 
Slander—Moral injury— Action of father in his 
own behalf for charge of fornication against 
minor daughter. 
Held : — That a father, whose minor daughter 
has been dandered by words imputing that 
she was gvHty of fornication, has an action 
of defamation on his own behalf against 
the danderer. 
Per Cubiam.— The plaintiff avers that the 
defendant slandered and defamed his minor 
daughter Maria Th^phita, by saying publicly 
that he had found her out, near the quarries 
of Hull, lying with a young man ; and he 
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asks for exemplary damages for the injury 
thereby done to his own reputation. 

The defendant pleads that the fact that a 
minor daughter has been defamed gives the 
father no right of action ; and liis counsel, at 
the argument, quoted, in support of this con- 
tention, Odgers on Libel and Slander, page 
405. And there is no doubt that such is the 
rule under the common law of England. 

But the principles which govern us here 
are those of the civil law, and not those of 
the common law. And the principle to be 
applied to this case is found in article 1053 
of our Civil Code,— that every one is respon- 
sible for the damage caused by his fault to 
another. The words imputed to the defend- 
ant are proved to have been uttered by him. 
They are injurious, and of a nature to affect 
the reputation of the young girl, and conse- 
quently they must ha«e caused damage to 
her; and they are therefore actionable. But 
have they likewise done damage to her 
father ? If they have, then, under the article 
of the Civil Code which I have just men- 
tioned, he has an action on his own behalf 
as well as his daughter on hers. 

A father is bound, in bringing up his chil- 
dren, to educate them and to inculcate on 
them such principles as will induce them to 
live as decent members of the community ; 
and they are subject to his authority until 
their majority. A father is consequently 
answerable for the faults of his minor chil- 
dren, and any slander imputing disreputable 
conduct to any of them is a reflection on his 
own conduct in bringing them up and in 
looking after them ; and the esteem and res- 
pect in which he is held can bo affected by 
the conduct of the minor children whom he 
has trained in the way they should go, as 
well as by his own conduct. And a slander 
imputing fornication to a young girl must 
cause a moral injury to her father. 

Does an action he for a moral injury as 
well as for material damages? Under our 
system of jurisprudence there is no doubt of 
it. *• Le dommage moral donne droit & in- 
** demnit^ comme le dommaee materiel." 
Sirey, Codes annot^s. Art 1382, No. 23. And 
Laurent, Vol. 20, No. 395, says : ** Tout dom- 
** mage doit 6tre r^par^, le dommage moral 
" aussi bien que le dommage materiel." 



The next point is,— who has a ri^t of 
action for damages arising from moral io- 
juiy, such as in the present case? The 
answer to this query is that whoever is in- 
jured by an ilhcit act has the right to recover 
damages. Laurent, Vol. 20, Na 534, qaoting 
a judgment of the Court at Montpollier,8ay8 : 
" Le fait dommageable ouyre one action en 
" dommages-int^rSts au profit de touts per- 
" Sonne qui a souffert un prejudice direct r§- 
"snltantdecefait" 

Now, as I have already stated, the esteem 
and respect which are due to the good con- 
duct of father, mother and children are com- 
mon to all, and a father's honor and reputa- 
tion cannot but be hurt by a slanderous 
imputation against the character of his minor 
daughter. He suffers a moral injury, and 
he therefore has an action of damages on his 
own behalf against the slanderer. Sourdat, 
in his treatise on Responsibihty, Vol. 1, Nos. 
35 to 37, after giving the general principles 
which I have just explained, says in express 
words that a father can maintain an action 
of damages on his own behalf against the 
slanderer of his minor child; and Aubry & 
Rau, Vol. 4, No. 445, also say : " Les parents 
*^ ont une action personnelle en dommages- 
*^ int^rd'ts, & raison des injures faitea i leurs 
" enfants." And Laurent, Vol. 20, Na 398, 
goes further, and even gives the father an 
action with respect to his children who are 
of age. 

Injury to one*s honor and reputation can- 
not be gauged by an exact money measure, 
and must necessarily be left to the estimation 
of the judge, who should be guided by the 
animus of the slanderer, the gravity of the 
slander, the social position of the parties, and 
the means of the defendant. In this case the 
parties are respectable people who belong to 
the lower walks in life ; but the defendant 
is a poor man, and he appears to have used 
the slanderous words thoughtlessly, and not 
with express malicious intent. I believe, 
moreover, tliat the plaintiff seeks vindication 
and not money in this suit. Under these 
circumstances I will only condemn the de- 
fendant to pay $20 for damages. 

Judgment for Plaintiff. 

Rochon d: Champagne^ for plaintiff. 

Major (Sc McDougall, for defendant 
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APPEAL REGISTER-^ MONTREAL, 

Saturday, September 15. 
Motions continued to Monday. 
Monday, September 17. 

Pickford & Dart. — Motion for appeal to 
Privy Council granted; security already 
given. 

Orogan <fc I>o2an.— Motion for congi d^appel ; 
granted as to costs. 

RobiUard & Banque Jacques Cartier. — Heard. 
CLAV. 

Ryan 4k LanctbL — Case settled out of court ; 
record ordered to be remitted to court below. 

Ouyon <fe Chagnan.—He&rd. C. AV. 

Oareau AdUde ifonfr^.— Heard. CA. Y. 

OUman <fc Exchange Bank of Canada— Part 

beard. 

Tuesday, September 18. 

Robinson v, Canadian Pacific Railway Co. — 
Motion by defendants for leave to appeal 
from interlocutory judgment CAY. 

Evans d: Lemieux. — Motion to put exhibit 
in the record. C.A.Y. 

Longtin & RobitaiUe. — Motion to have the 
record completed. C.A.Y. 

Baxter <fc Mail Printing Cb.— Motion for 
leave to appeal from interlocutory judgment 
aA.Y. 

Oilman dc Exchange Bank of Canada. — 
Hearing concluded. C.A.Y. 

Montreal City Passenger Railway Co. & Ber- 
geron. — Heard. C.A.Y. 

Wednesday, September 19. 

Longtin de RobitaiUe. — Motion to complete 
the record, granted without costs. 

Evans & Lemieux. — Motion to put exhibit 
in the record, granted without costs. 

Robinson v. Canadian Padfic Railway Co. — 
Motion by Railway Co. for leave to appeal 
from interlocutory judgment rejected. 

Cadwdl & i^^w.— Heard. C.A.Y. 

Bruce & i2ot«i«.— Heard. C.A.Y. 

Thuir9day, September 20. 
Holland dc MitchelL—aeArd. CAY. 
Haight & City of ifarKrra/.— Part heard. 
Gillies de TFA^ton.— Part heard. 
Friday, September 21. 
OilUet dt Whelan. — Hearing concluded. 
aA.Y. 



Haight & City of lfonfr«iZ.— Hearing con- 
cluded.— C.A.Y. 

Downie dc -FVanciA— Heard.— GA.Y. 

Brossard dc Canada Ufe Assurance Co.— 
Part heard. 

Saturday, September 22. 

Baxter v. Mail Printing Co.— Motion of 
defendants for leave to appeal from inter- 
locutory judgment rejected without costs. 

Montreal Street Railway Co. dc Ritchie.-- 
Motion for leave to appeal from interlocutory 
judgment rejected. 

Trudel &, Fiati.— Motion for leave to appeal 
from interlocutory judgment granted. 

RobiUard dc La Banque Jacques Cartier.— 
Judgment reversed with costs. 

Pontiac Junction RaUway Co. dc Brady. — 
Judgment confirmed, Cross, J., diss. 

Canadian Padfic Railway Co. dc LiUle Sem- 
inary of Ste. TTWr^ae.— Judgment confirmed, 
Cross, J., diss. 

LaheUe et al. dc Honey et oZ.— Judgment 
confirmed. 

Brossard dc Candida Life Assurance Co. — 
Hearing continued. 

Monday, September 24. 

Canada Shippiny Co. dc Jfi/cAett. —Motion 
for leave to appeal from interlocutory judg- 
ment. C.A.Y. 

Canada Shipping Co. dc Globe Printing Co. — 
Motion for leave to appeal from interlocutory 
judgment C.A.Y. 

Martin dc Za&eUe.— Motion to suspend pro- 
ceedings until instance be taken up. C.A.Y. 

Senecal dc Beet Root Sugar Co.— Motion to 
have the record remitted. C.A.Y. 

Brossard dc Canada Life Assurance Co.— 
Hearing concluded. C.A^Y. 

Ouimet dc Canadian Express Co. — Heard. 
C.A.Y. 

Banque Ville Marie d: Mallette. — Heard. 

C.A.Y. 

Tuesday, September 25. 

Power9 dc ifartindo/^.— Petition for reprise 
d^instance, granted by consent 

Boyer dc Abrmandtn.— Motion for leave to 
appeal from interlocutory judgment CA.Y. 

Roch dc Corporation of SL FofeiUtn.- Pet- 
ition to have the record completed. CA.Y. 

Lachute Town Corporation dc Burroughs. — 
Application for precedence refused. 
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Thurston & Fiatk—Heard. C.A.V. 
Racine A Morris. — ^He&rd. C.A.V. 
Chapman dc La Banque NaiionaU, — Heard. 
GA.V. 
Dean & 2>r<?M7.— Heard. C.A.V. 

WednMday^ Sq)tember 26. 

Bonneau <fc Oirci, — Motion to complete 
securityi granted. 

Howard A Yule, & Riddell <fe Bertrand,— 
Heard on petition for leave to appeal from 
interlocutory judgment. C.A.V. 

Stefani & Monbleau, — Application for pre- 
cedence ; action to quash license certificate 
granted by Ckjuncil of Town of St John's. 
Granted. 

Jones & i^Y^/i^-.— Heard. C.A.V. 

Thursday, September 27. 

Senical & Beet Root Sugar Co.— Motion to 
have the record sent down, rejected. 

Martin & ia6<?Wc.— Motion for suspension 
of proceedings until the instance be taken up 
by the cessionnaire of the respondent, rejected. 

Roch & Corporation de la paroisse de St. 
Valentin, — Petition to have record completed,* 
rejected. ' 

Canada Slapping Co, A Mitchell,— Dilihiri 
discharged. 

Canada Printing Co, <fe Globe Printing Co. — 
DSlibiri discharged. 

Boyer & Normandin, — Petition for leave to 
appeal from interlocutory judgment rejected. 

Beaucliamp & Champagne. — Judgment con- 
firmed, each party paying his own costs of 
enquite and printing depositions, except as to 
the first three witnesses. 

Thurston de Viau, — Judgment confirmed. 

Pickford tfc Dar^— Motion that the leave 
granted to appeal to Privy Council be re- 
voked. Motion rejected without costs. 

Montreal Strtet Railway Co, <k Ritchie. — 
Motion to reduce the amount of the security. 
C.A.V. 

Hobbs dc Montreal Cotton Co.— Appeal dis- 
missed for not proceeding within the year. 

Fletcher cfc Mackay.—Vo. 

WliitfieJd dk AUantic Railway Co.— Do. ' 

Legris dc jFW/um.— Do. 

Dufresne dc Pari.— -Do. 

Galbraith & Saunders.— Do, 

ScoU & Chapman. — ^Dcr. 



The Queen v. Sheriff.— Two reFerved casee. 
Na 84, conviction maintained. No. 85, con- 
viction qoashed. 

The Court adjoomed to Not. 16. 



THE LEGALITY OF COMBINATION. 

The spirit of the times is steadily pressing 
on the courts questions, in variooa forms, of 
the firat importance to the prosperity of the 
country and the welfare of society growing 
out of the great advances made in the art of 
organization. It is beyond oar function, of 
coarse, to discuss the political, economic or 
social bearings of these questions. On those 
aspects, opinions differ in our profession as 
in othera. But the legal principles involved 
and the progress of judicial discussion and 
decision upon them are of equal interest to 
all the profession of whatever opinions. 

In the present stage of the forensic discus- 
sion of this subject, the situation seems to 
be fairly stated thus : In the name of the 
interests of labor it is claimed in various 
forms, and particularly by those engaged in 
the organization of labor, that combinations 
of men for the purpose of increasing the price 
of labor are lawful ; but that combinations of 
men for the purpose of increasing the price 
of commodities produced by labor are not 
lawful In effect this is to say that combi- 
nations tending to increase cost price are 
legal: combinations tending to increase sell- 
ing price are not legal, unless within the 
category of combinations to increase cost 
price. 

On the other hand, it is claimed in the in- 
terest of capital, though perhaps with less 
distinctness, — and to a great extent the claim 
is not so much in words as implied in con- 
duct—that combinations of men to increase 
wages, although conceded to be lawful (when 
not carried to the point of violence or intimi- 
dation), are unlawful if resorting to intimi- 
dation in any form or to boycotting; and 
that if they transcend that Umit, even to go 
so far as a peaceful, concerted refusal to deal 
with those whom it is sought to influence an- 
less they will yield, they are illegal ; but, at the 
same time, that combinations of men to in- 
crease the selling price are not rendered on- 
lawful even by refusal to sell to those whom 
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it 18 sought to influence, nor by combining 
to undersell them for the purpose of destroy- 
ing their competition in order afterward to 
raise the selling price. 

The law exists for the purpose of holding 
the scale of equal justice between such con- 
tentions as these. It is not easy for one 
looking upon these questions with the interest 
of a jurist, to believe that the courts will 
announce any conclusion inconsistent with 
itself. The ultimate result must necessarily 
be, so long as jurisprudence stands upon its 
preflent foundation, to define a rule upon the 
question of legality of combination, which 
will be consistent with itself and equal in its 
justice to all classes and interests. What- 
ever may be the current of public discussion, 
DO one familiar with the foundatious of the 
law in this country can expect that intimi- 
dation, which has within the present gene- 
ration been rendered absolutely and forever 
illegal on the part of masters and employers, 
will be legalized on the part of employees; 
nor can it be expected that the law will sanc- 
tion boycotting for the purpose of raising the 
price of services, and condemn it for the pur- 
pose of raising the price of merchandise, un- 
less some new distinction as yet unrecognized 
is shown to have a substantial and legal ex- 
istence. On the other band, it cannot be ex- 
pected that combinations of sellers to ruin the 
business of another seller will be legalized, 
while combinations of workers to stop the 
employment of another worker or ruin the 
business of an employer are not legalized. 

However separate and distinct, therefore, 
these questiona may appear to be in a busi- 
ness point of view, and however different 
may be the interests of the classes concern- 
ed in them, the legal questions which they 
involve are necessarily for the most part, if 
not wholly, identically the same. 

Where the line will be drawn by the 
courts, as the final result of the full litiga- 
tion of these questions now going on in va- 
rious forms, is yet uncertain. The point of 
profeesional interest to which we now ad- 
vert, is the necessary probability that the 
course of decision will tend to finally settling 
one simple general rule applicable to all the 
varied aspects of the subject— Aipw York 
Daily Register. 



INSOLVENT NOTICES, ETC, 

Quebec Qffieial (hzettef Oct, 18. 

Judicial AbandonmcHU. 

George F. Chi8hoIm« trader, Montreal, Oct. 8. 

Clerk, Terroax k Co., merohants, Montreal, Sept. 29. 

Daries A Morris, oontraotors and bailders, Sher- 
brooke. Get. 5- 

/amea Guest, wine merchant, Montreal, Aug. 14. 

Brodie Jamieson, vamiBh manufacturer, Montreal, 
Sept. 24. 

A. Renand k Cie., merchants, Montreal, Oct. 8. 

OuraU)r9 Appointed. 

Re Clerk, Terroux k Co.—Kent k Tnrootte, Mont- 
real, joint curator, Oct. 10. 

Re Mary Amelia Stobbs.-|ohn Ryan, Three Rivers, 
curator, Sept. 22. 

Re Jules B. Fortin.— <3. Desmarteau, Montreal, cur- 
ator, OcU IS.' 

^Alphonse Gravel.— Kent k Turootte, Montreal, 
joint curator, Oct. 10. 

Re James Guest.— A. F. Riddell, Montreal, curator, 
Aug.H. 

Re Jenkins k Co., Stanstead Junction.— S. C. Fatt, 
Montreal, curator. Oct. 10. 

/?e Jenkins k Parker, Stanstead Junction.— S. C. 
Fatt, Montreal, curator, Oct. 10. 

Re Legendre k Leblanc, traders, Kamouraska.— U. 
A. Bedard, Quebec, curator, Oct 8. 

Re Henry J. Iiyall, Sorel.— J. B. Hutoheson and W. 
J. Lunan, Sorel, joint curator, Oct. 5i 

Re Edward Murphy.— 0. Desmarteau, Montreal, 
curator, Oct 10. 

Re J. Rasconi k Co., Pierrenlle.— A. A. Taillon, 
Sorel, curator, Oct. 6w 

Re Thomas Cantwell Struthers, Rosseltown.— John 
Boyd, St. Chrysostdme, curator. Sept 29. 

Dividende* 

Re Walter W. Beckett et oL-- First and final div- 
idend, payable Oct. 31, A. McKay and J. J. Griffith, 
Sherbrooke, joint curator. 

Re On^sime Boulianne, Tadousac- Third dividend, 
payable Oct, 24, T. Lawrence. Quebec, curator. 

ReJ.E, Clement k Co.— First and final dividend, 
payable Oct. 28, Bilodeau k Renaud, Montreal, cur- 
ators. 

Be Philomdne Keroaek, (V. Cot^ k Cie.).— Fint and 
anal dividend, payable Oct 28, J. O.Dion, St. Hya- 
ointhe, curator. 

Re J. B. «odin.-DlTidend, payable Oct 21, F. Val- 
entine, Three Riven, curator. 

Re Martjotte, Perrault k Co.— Fint and final divi- 
dend, payable Oct 20, J. McD. Haios, Montreal, 
curator. 

Re Pierre Ricard, Coaticook.— First dividend, pay- 
able Oct S8, C. Desmarteau, Montreal, curator. 

Separation at to property, 

M. L. BImina Aohin vs. Isidore Trudeau, St- Hya- 
cinthe, March, 1888. 

Marie C61ina Cloutier vs. Fra. X. Bilodoan, Montreal, 
Oct 11. 

C^oile Dion vs. Louis Napoleon Puulln. travelling 
agent, Montreal, Oct. 1. 
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Emma Mathien vs. David L^nazd, Moatr«aIt Oct 6. 

D^lia Mesnard dit Bonenfaot vs. Napol^n Leroaz, 
Montreal. June 26. 

Blary Anne Mory rs. Joseph Fbntaine, Montreal, 
Oct 11. 

Rosa Ellen Morse vs. David H. Cameron, Townahip 
of Bamston, Oot. 6. 

Marie Anotil dit St Jean ts. Pierre Gastongnay, Jr., 
farmer, parish of St. Antonin, Sept. 17. 

Marie Sarah Eas^nie Taylor vs. James MoKay» St. 
Polycarpe, Oct 1. 

Quebec Official Owiette, Oct. 2\ 
Judicial Abandonment' 

Abraham Ooyette, township of Barford, Oct 13. 

Griffnon k Levesqne, roofers, Montreal, Oct 15. 
Cwrttor^Appointed. 

Re Dame T. Bryson and J. G. Bryson, district of 
Ottawa.— Kent A Turcotte. Montreal, joint curator, 
Oct. 11. 

Re George F. Chieholm, baker, Montreal.— fi. C. 
Fatt, Montreal, curator, Oct 17. 

Re Horace A. Gagn^, trader. Fraserville.- H. A. 
Bedard, Quebec, curator, Oot. 17. 

i?e "Canada Cigar Box Factory."— W. A. Caldwell, 
Montreal, liquidator to partnership between Samuel 
Davis et al. and John Gerhardt, Oot 8. 

Re Gaspard Painchaud, Montreal. Kent k Tur- 

octte, Montreal, curator, Oct. 17. 

Re A. Renaud & Co., Montreal.— T hoe. Darling. 
Montreal, Curator, Oct 17. 

Dividends, 

Re Labissoni^re A Lanouette, Batisoan.— first div- 
idend, payable Nov. 12,Kent & Turcotte, Montreal, 
joint curator. 

Re F. Quesnel, Montreal.— First dividend, payable 
Nov. 20, Rent A Turcotte, Montreal, joint curator. 
Separation at to nyroperty, 

Delphine Legault dit Deslauriers vs. Venant Th^oret, 
Jr., Montreal, Oct 15. 

Marie Alphonsine Renaud vs. Joseph Forest aliat 
Morin, Montreal, Oot 16. 



GENERAL NOTES, 
In Nkwoatr.— a well-known member of the Chi- 
cago Bar, who visited London during the present 
summer, among the sights took in the famous New- 
gate prison, whence so many prisoners, in times past, 
went forth to die upon the scaffold. He expressed a 
wish to his English guide to go inside one of the cells 
and see how it looked. The Englishman said ** Cer- 
tainly." The Chicago lawyer had no sooner entered 
the cell than the Englishman quietly shut the door, 
locked it and walked away. The h&wyer at first 
thought he would be liberated in a few minutes. He 
lighted a oigar and commenced smoking. But when 
half an hour had passed and no one came he called 
aloud for help and kicked the door as if he would 
kick it down, but no one heard liis cries ; if they did, 
they were not heeded. After more than an hour had 
passed, the keeper came and wanted to know what in 
the world the prisoner was kicking up such a row for. 
The lawyer was told that the rules of the prison were 
so strict that no matter how a person came to be look- 



ed up in a cell he could only be di«ehax«ed upon a 
tioket of leave, which could only be obtained from the 
prison authorities. The tioket wu soon obtained. Hie 
guide then told the lawyer if he had seen CDOugfa cl 
their English sweat box he was entitled to his dis- 
charge, and that twelve men who had been confined in 
that cell had been hang for crimes against the State- 
The matter was finally settled to the satisfaction of all 
ooncerncii by the Uwyer, the keeper and the guide 
over a glass of half-and-half.— Citccvo Leoai New^ 

Nbouobnck in Tobogoanino. — On Febmaiy 15, 
before Mr. Justice Manistyanda common jury, the 
case of iSM v. The Iniemational Thboffffttnimg Oomifa*9 
was heard. It was an action to reoover damages for 
Injuries sustained owing to the alleged negligence of 
the defendants. The plaintiff was a married woman, 
and it seemed that on July 26, she got into one of the 
defendants' toboggans at the Crystal Palaoe with two 
other female friends. None of the three knew that 
th^ car required steering, nor were they told of it by 
the defendants' servants. The result was that in the 
descent the oar swerved from side to side, and the 
plaintiff, who was seated in the middle, was brought 
into violent contact with a lamppost, whioh was only 
a foot from the slide, receiving severe injuries to her 
head. The case for the defendants was that the acci- 
dent arose from the negligent steering of the can that 
one of their servants offered to steer, but the offer was 
refused ; and that, although the lamppost was ao close, 
there was ample room for the car to pass with safety, 
provided the passengers sat still and did not sway from 
side to side.— The learned judge left it to the jury to 
say whether the lamppost from its position was danger- 
ous, and if it was, whether it was the sole oaose of the 
accident The jury found a verdict for the plaintiff, 
and assessed the damages at 1302. . The plaintiff in her 
statement of claim had demanded lOOt, bat the learn- 
ed judge said he would allow this to be amended, as. 
in his opinion, the verdict was most reasonable. Judg- 
ment accordingly. 

L'Amoub dr la prison.- a Saamar vit on vieox 
mendiant, nomm^ Delanoue, qoe le Tribanal oorrae- 
tionnel a d^ji oondamn^ plosieurs foispoar mendicity 

Une dame X. .avait Thabitade de lai donner ofaaque 
semaine quelques sous. Or, un soir, en rentiant ehes 
elle aprte ane promenade, elle s'aper^at qae deax 
billets de banque, I'un de IQO fr., Tautre de 50 fr., 
qn'elle ^tait oertaine, disait-elte, d'avoir laiss^ dans 
un tiroir oh elle mettait ordinalrement rargent qn'elle 
donnait k Delanoue, avaient dispam. 

Delanoue fut aussitdt soup^onnd. Malgr68e8d^^ 
gations. des voisins dirent Tavoir va entrer dans la 
malson, et il fut condamn^ & six mois de priaoo. 

Quelqne temps apr^, la dame X . retroara las Mllets 
dans une petite botte. Elle se rappela alors parfaite- 
ment les oirconstances dans lesquelles elle las avait 
mis U, et, d^sol^ deToubli qa'elle avait commis.elle 
se h&ta de pr^venir la jasUoe. 

M. Peysonni^, prooureurde la R^pabliqae, lUla 
trouver Delanoue, pour I'inTiter &faire appel; mats 
celui-ci s'y refosa, se tronvant bien en prison. I« pro- 
cureur fut oblige de faire lai-m£me appel. 

La Cour d' Angers vient d'infirmer le jogement d« 
oondamnation pronono^ oontre le vieaz mendiant. 
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Vol. XL NOVEMBER 3, 1888. No. 44. 

The retirement of Mr. Jastioe Monk has 
been followed, with a ^ery short interval, by 
tlie intelligence of his death which occurred 
at Montreal on the 29th October, at the age 
of 73. The deceased was appointed an as- 
.«istant Judge of the Superior Court on the 
4th June, 1859, so that he had nearly com- 
pleted thirty years on the bench at the date 
of his resignation. 



If A. write a private and confidential letter 
to 6., and the letter be stolen from B., do not 
all who use the contents of the stolen epistle 
for their own ends and profit become more 
or less participes criminuf At all events, 
snch use of a thing stolen, or obtained frau- 
dulently, is the reverse of ** knightly " con- 
duct It is, therefore, rather surprising, if 
anything in a presidential contest could sur- 
prise us, to find one like Mr. Blaine, who re- 
joices in the distinction of the "Plumed 
Knight," using, for the purposes of a popular 
harangue, the contents of the letter obtained 
from Lord Sackville by a shameful fraud. 



The Chicago Legal News, referring to the 
Taylor contempt case (ante, p. 249) says :— 
"This is the most remarkable contempt case 
tliatever came under our notice. A man 
sentenced for contempt of court to receive 
' thirty lashee and to be held in penal servi- 
tude during the term of his natural life.' 
This case shows beyond all question the 
wisdom of regulating the power of judges to 
punish for contempt of court Many of the 
States have so far changed the law as to re- 
quire the finding of a jury before a person 
can be punished for contempt When Judge 
Bradwell was in the Legislature, he prepared 
a bill to regulate this power, which received 
the favorable report of the judiciary commit- 
tee of the House, although it was violently 
opposed by some of the best lawyers of that 
body, amoi% whom were Mr. Connelly and 
Mr. Dunham." 



Another contempt case which has attracted 
some notice, and in which a very moderate 
punishment was awarded, is the Terry case, 
in San Franiysco. On the 3rd September, 
the U. S- Circuit Court pronounced a decision 
in the Sharon case, sustaining a judgment 
which had declared the alleged marriage 
contract between Sarah Althea Sharon and 
the late Wm. Sharon to be a forgery. The 
decision was read by Associate Justice Field, 
of the U. S. Supreme Court, and was concur- 
red in by two other Judges. Before Judge 
Field concluded, the woman, who is now 
married to one Terry her counsel, jumped 
up and exclaimed : ** Justice Field, we hear 
that you have been bought We would like 
to know if that is so, and what figures you 
hold yourself at It seems that no person 
can get justice in this court unless he has a 
sack," The Judge ordered the marshal to 
remove the woman from the court*room. 
What ensued is related as follows :—'' The 
marshal advanced toward Mrs. Terry, but 
she took no notice of him, but broke out with 
oaths and vulgar language. Franks grasped 
her arm, and in an instant Judge Terry 
arose and exclaimed that no living man 
should touch his wife. With this he dealt 
Franks a terrible blow on the neck with his 
fist, which sent the marshal rolling across 
the fioor. Franks regained his feet» and, 
with several deputies and bystanders, rushed 
upon Terry and quickly removed him. Mrs, 
Terry was also taken from the room and 
locked up in the marshal's office. A deputy 
was placed at the door, when Terry advanced 
upon him and demanded admission, which 
the deputy refused. Terry put his hand in 
his pocket and drew forth a dangerous-look- 
ing dirk, with a blade eight inches long, and 
with a curse held it above his head and de- 
clared he would stab any man who dared 
keep him away. Several others at once 
jumped upon him and tried to take the knife 
away. A desperate struggle followed. All 
the men fell to the floor, and the knife was 
finally taken away from Terry without any- 
one being injured. Terry was then locked 
in a room with his wife." The Judges re- 
tired to consult together^ and on returning 
to the court-room sentenced Terry to six 
months' imprisonment in the county jail, 
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and Mrs. Terry to thirty days. Terry has 
since petitioned to be discharged from impri- 
sonment, but the application has been re- 
fused. 

SUPERIOR COURT. 
Aylmbr, (Dist. of Ottawa,) Oct, 20, 1888. 
Before Wurtblb, J. 
Desjardins v. Pai'zA. 
ProctdureSummary mailers — 51-52 VicL (0.)> 
ch. 26 — Default to appear — Iru^pHon 
ex parte — DepoMlio7i9 under 33 Vict. (Q.), 
c/4. 18. 
IIbld: — 1. Tliat in actions in mmmary matters 
under tJie Statute 51-52 VicL, chapUr 26, 
default to appear is recorded, not at noon 
as htretofore, but only after Die expiration 
of the day of the retutni of tfvc vrit, 

2. That in tfie case of default either to 
appear or to plead, stich causes must he firH 
inFcriUd upon the roll for proof, and after 
proof has been made, on tfie roll for hear^ 
ing on Die merits, and should not be inscrib- 
ed for jfroof and hearing at the same time, 

3. lliat the depos^ition of a uitness can- 
not be tiikcn under the Statute 33 Vict, 
chapter 18, before a default to appear or to 
plead has Ixen regxdarly recordid, or before 
a plea has been filed, 

Tlie judgment in this cause explains the 
whole case, and is as follows ;— 

" The Court, Ac., 

"Seeing that the action in this cause pur- 
ports to be a summary matter under Article 
887 of the Code of Civil Procedure as replaced 
by the Statute 51-52 Yict., chapter 26, and 
that by Article 892, as re})la(»d by the said 
statute, the defendant is allowed the whole 
of the day of the return of the writ to apjx^ar, 
and is not bound to apjx^ar as heretofore at 
noon ; 

" Seeing that in this cause the prothono- 
tary recorded a default to appear against the 
defendant at noon on the day of the return, 
and granted a certificate thereof, and that 
the plaintiff theroui)on fortliwith inscribed 
the cause for proof and hearing on the 
merits ; 

*' Seeing that the plaintiff took and filed 
the deix>sition of his witness on the day of 
the return of the writ ; 



*' Considering that the default wu pTeni»> 
tarely and illegally recorded agaiDsi the ie- 
fendant, and that the inscHptioa was pr^ 
maturely and irregalarly made, and \lJi 
the deposition of the witness was irregularly 
taken and filed before the defendant was b 
default to appear ; 

" Considering, moreover, thati in the cj« 
of default to appear or to plead, a cause m^j: 
be inscribed first for proof and sobseqaecilT, 
after proof has beeu made, for hearing on th« 
merits ; 

" Considering that the said proceedings aiv 
all without legal effect ; 

" Dotli declare the record of the deianli to 
api)ear and the certificate of tlie bune, the 
inscription for proof and for hearing on t je 
merits, and the deposition prodaoed, t<> U 
null and without effect, and doth discbanre 
the cause from the roll of cases under aihisr- 
ment." 

Rorhon & Champagne for plaintiff 



CIRCUIT COURT. 

Aylmer, (Dist. of Ottawa,) Sept 19, IS^ 

Before Wurthlh^ J. 

Campbbll v. Bkx ei aL 

Tutor^OaDi of Office^Agreement iP pas inM- 

eU on interest, 
Hkld:— 1. That a person u:ho has hef-n i;- 

pointed tutor can neither impkod ruT v 

impleaded in that capacity wiil he hv 

taken the oath of office, 
2. Thatan agreement to the effect that ixn^'*' 

interest shaU bear interest from ih^ da'u r. 

which it wiU become payable im/i//)?iy» ri. 

is valid, and Diat effect fciU be giv^n to py^ 

an agreement. 
Per Curiam :— The defendants John Be.. 
and Peter Francis Bell signed a bond on lii'^ 
29th April, 1885, by which they prom^sti 
jointly and severally to pay 1500 to H? 
plaintiff at the expiration of four years, v'-^- 
interest at the rate of nine per centnm \^'- 
annum, payable yearly. The bond conw^: 
this stipulation : " In default of the paymeni 
**of the interest as the same becomes il-e» 
" all overdue interest to produce interest a; 
'* the same rate as the capital sum'' 

John Bell was married and was io ^'^^ 
munity of property with his wife when u« 
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bond was executed. She has since died in- 
testate, leaving ten children, of whom one is 
a minor. The plaintiff, as a creditor of the 
minor, convened a family council to name a 
tator for him, and his father John Bell was 
appointed. A copy of his nomination was 
served upon him, but he has not taken the 
oath of office. 

The suit is against John Bell and Peter 
Francis Bell, jointly and severally, for one 
year and a half of accrued interest, with in- 
terest at the same rate on such arrears from 
the dates at which they became i>ay able, and 
is also against John Bell as tutor for the 
minor's share of the debt and for the costs 
of the appointment 

The latter argues tliat not having taken 
Uie oath of office as tutor, nor having accept- 
ed the tutorship, he cannot be impleaded for 
the minor; and then both the defendants 
plead that interest can only run on arrears 
of interest under an agreement entered into 
subseqaently and not previously to the date 
on which the arrears accrued. 

I will first consider the contention of John 
Bell. The duties of a tutor either precede his 
administration, or concern it, or follow it 
His first duty, as we see in Prev6t de la 
Jann6s, Nos. 598 and 599, consists in taking 
the oath of office, and precedes any act of ad- 
ministration. Pothier, Coutume d'Orl^ans, 
titre 9, Na 13, says : " Celui qui est ^lu tuteor 
*' doit aussitot, s'il est present prater le ser- 
"ment de fid^lement g^rer la tutelle. S'il 
" est absent, celui sur la poursuite de qui 
"s'est faite T^lection, Fassigne pour etre con- 
*' damn6 & accepter la tutelle et & prater le 
'* serment** Then our Civil Code, in article 
291, provides that: ''A tutor, as soon as his 
" appointment is known to him, and before 
'' acting under it, must make oath to well 
" and truly administer the tutorship." To 
represent a minor in a suit, either as plaintiff 
or as defendant, is to act under the appoint- 
ment as tutor, and to perform an act of ad- 
ministration ; and, therefore, a person who 
has been named tutor cannot legally do so 
before taking the oath of office. Until he has 
legally accepted the office and taken the oath 
to administer faithfully, he cannot act as 
tutor. The action against John Bell as tutor 
is consequently dismissed. 



I now take up the other point The old 
law of France forbade interest on arrears of 
interest, and the new law, as contained in 
article 1154 of the Civil Code, only allows it 
under certain conditions. This article pro- 
vides that: " Les inter^ts 6chus des capitaux 
" pen vent produire des int^rets, ou par une 
" demande judiciaire, ou par tme convention 
" sp^iale" ; and under this wording it has 
.been contended that the special agreement 
cannot precede, but must come after, the ac- 
cruing of the arrears. The defendants' coun- 
sel cites in support of this pretension 2 Mour- 
lon, No. 1159, 16 Laurent, No. 344, and 4 
Marcad6, No. 534 ; but the last mentioned 
author admits, nevertheless, that the juris- 
prudence of his country seemed to adopt a 
contrary view. And on referring to the de- 
cisions given by Sirey , under article 1154, Nos. 
18 and 20, 1 find the weight of the rulings of 
the courts to be in favor of the validity of a 
previous agreement. Aubry and Rau, vol. 4, 
sect. 308y say : *' La convention destine & 
" faire produii'e des int^rdts aux int^r^ts d'un 
'* capital pent etre valablement conclue avant 
*' r6cli6ance de ces derniers ; " and Delvin- 
court, Toullier, Duranton and Larombiere all 
express the same opinion. 

But it is not necessary to weigh these con- 
flicting opinions, to decide the question sub- 
mitted to me in this cause, as the wording of 
article 1078 of our (Jivil Code, which corres- 
ponds with article 1154 of the French Civil 
Code, removes all ambiguity. As the French 
version is the clearest, I will refer to it : *' Les 
"int^r^ts ^chus des capitaux produisent 
** aussi des int^rSts, lorsqu'il existe une con- 
** vention sp^ciale & cet eflTet." That is to say, 
that when a special agreement to that effect 
exists at the time the interest accrues and 
becomes payable, interest runs on the arrears 
from the date on which they accrue, by 
virtue of such pre-existing agreement I am 
against the defendants on this point, and 
judgment must go against them for the ar- 
rears of interest due, with interest at the 
same rate on such arrears from the dates on 
which they accrued. 

Judgment against the two defendants per- 
sonally. 

Asa Gordon, for plaintiff. 

Thomas P. Foran, for defendants. 



348 



THB LEGAL NBW& 



TRIBUNAL CIVIL DE VERVINS. 
6 aotit 1886. 
Presidence de M. Rbnoult. 
Rbnbon v. David. 
Bail — Maison — PuiU — Eau non potable'^ 
R^fUiatioru 
Le loaiUiire d^une maison dmt 6tre diclari mal 
foncU d demanifer la ritiliation de son haily 
loTHi/ue na dcmande s^appuie unvfuement sur 
une circonstancey qui ne le prive pas de la 
jouissance de la chose loute^ mais en rend 
seviement Vusage plus incommode. 
Sp^ialevumt cette eirconstance qu*un puitSj situi 
dans la maison donnSe d bail, ne fournit 
qu'une eau impropre d tout usage alimen- 
taire ou domestique, est insuffimnte pourju»- 
iifier la demande en risUiation, 
linden serait aulremcyit qu'au cos oH il serait 
SUibli que Vusage du puits et la qualiti de 
Veau atxiient iU pour le prcneur une cause 
dit^rminante de sa location. 

Lb Tbibunal, 
Attendu que, aux termes de Tart. 1721 du 
Code civil, le propri^taire n*e8t responsable 
que des causes qui empechent Pusage de la 
chose lou^; 

Attendu que, s'il r^ulte de Texpertise et 
des documents de la cause qu'un puits situ^ 
dans la maison donnee k bail ne fournit 
qu'une eau impropre & tout usage alimentaire 
ou domestique, cette eirconstance rend seu- 
lemout plus incommode Tusage de la chose 
lou6e, mais n'en prive pas le preneur, qui ne 
saurait dua lors invoquer les dispositions de 
la loi pour demander la r^siliation du bail ; 

Attendu qu'il ne pourrait 6tre fait excep- 
tion k ce principe que s'il 6tait d^montr^ que 
I'usage du puits et la qualite de Teau avaient 
^t^ pour le preneur une raison d^terminante 
de sa location ; 

Attendu que les termes m^mes du bail 
^tablissent que les parties n'avaient pas eu 
sp6cialement en vue, quand elles ont con- 
tracts, le puits qui n'Stait que Taccessoire de 
la maiKon lou^ ; 

Attendu, au surplus, que la reclamation de 
Renson ne se produit qu'apres trois ans de 
jouissance de la maison et qu'aujourd'imi 
encore, en demandant la r^siliation, il con- 
clut & ^tre maintenu dans les lieux pendant 



six mois, alon qa'il reooniuut dum aoQ arti- 
culation que rstat dont il ae plaint ecxistait 
dds avant le bail; qn'ainai Renson ^tablii 
lui-m^me Tinanit^ de ees pretentions ; 
- Attendn que les £aita articaUs, en 80p(» 
sant qu'ilfl fussent proav^ ne seraient pat 
de nature A chanj^r ceUe sitoation, et qofx 
par suite, il n*y a lieu de recourir k renqatie 
soUicitSe ; 

Attendu que le demandeorne joBtified'&n- 
cun prejudice imputable k son propri^taire 
et qu'ainsi 11 n'^het de iui alloner des d<iii>- 
mages-intSr^ts ; 

Par oes motifs, 

D^lare Renson mal fond6 en aesdemaciie, 
fins et conclusions, Ten dSbouta. 



DIVORCE BILLS. 



Mr. J. A. Gemmill writes to s daily paper 
aa follows : — '* I have just read the paragraph 
in which you say that there are six appl. ca- 
tions for divorce pending for next session ^.f 
Parliament, and that applications appear to 
be on the increase. As a fact there will l:<e 
eight applications — ^two of them were htki 
over from last session, two are from U;e 
North- West Territories, while, of tb© remain- 
ing four, three are from Ontario and one 
from Quebec There is, therefore, no in- 
crease in the annual crop of applications 
from the part of the Dominion which cc»Q<ti- 
tuted the old Province of Canada, ami in 
which Parliamentary divorce first took ro^A. 
With the rapid influx of population inu^ 
Manitoba and the North- West Territories, 
we must expect applications of this kiuii 
from that part of Canada, so that any general 
increase will not be so much due to a lu 
observance of the marital obligations as tu 
an increase in population. You also ihrov 
out a suggestion that the duty of dissolving 
the marriage tie should be transferred to a 
Court, and tliat jurisdiction might be given 
the Supreme Court All attempts to trans- 
fer the mode of obtaining relief from Parlia- 
ment to a Court have heretofore been 
promptly sat upon by the several Govern- 
ments of the day as well as by both Hou^s 
of Parliament, and in the present generation 
there is really no hope of such a reform. 
The point was raised in the Honse of Com- 
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mons by Hod. Hessn. Jones and Davies last 
session, and replied to by Sir John A. Mac- 
donald, who, among other objections, said 
that the amoont of divorce bosiness annu- 
ally was too small to warrant the expense 
of a special court, and he feared, too^ that 
the establishment of a Divorce Coart would 
only lead to the encouragement of greater in- 
fidelity in the marriage state. 

" Your suggestion to transfer jurisdiction 
to the Supreme Court would not dispose of 
the greatest objection to the present system, 
namely, its expense, which practically makes 
it a remedy available for the rich only. That 
court is stationary at Ottawa, and, as at pre- 
sent in cases before Parliament, applicants 
would be obliged to be at the expense of 
bringing their witnesses here. When the 
case comes from a distance, say the North. 
West Territories, the enormous expense in 
witness fees alone will be readily under- 
stood. To this objection to the present legis- 
lative system of divorce may be added the 
high fees required by the rules of the Senate, 
vis., $200 fee to the Crown on the bill, and some 
$70 or $80 to cover the expense of printing the 
bill find advertising the application for six 
months. The fee to the Crown is supposed 
to cover the expenses attending the hearing 
of the case, but a glance at the proceedings 
in any one of them will show that the ex- 
penses rarely exceed half that sum. Then 
again the expenditure for advertising is prac- 
tically money thrown away. The l^sla- 
tion is of a private character, and the rules 
of the House require that the respondent, the 
only person who is likely to be interested, 
sb«Jl be served with notice of the application 
at least a mcmth previous to the opening of 
the session of Parliament There is, there- 
fore, no object in heralding forth to the public 
for the long period of six months the fact that 
a bill of divorce will be applied for by so and 
K>. My experience is that the system of ad- 
vertising tends to stimulate applications in 
cases that might otherwise have slumbered, 
and may be even the means of encouraging 
infidelity. 

" During the last session of Parliament, 
Hon. Mr. Go wan, a gentleman who, after a 
long and distinguished career of forty years 
as a judge in Ontario, was called to the 



Senate in 1885, took the initiativein reform- 
ing the procedure in that House, and the 
beneficial result of his labore was apparent 
before the House was prorogued. If the re- 
form had extended to the two objections I 
have mentioned, as well as provided some 
inexpensive machinery for taking the testi- 
mony of witnesses, and thus made the rem- 
edy available for the poor man as well as the 
rich, I am satisfied that the present system 
would ha more popular. The more simple 
and inexpensive the legislative procedure is 
made, the less will be the grounds in favor 
of divorce courts." 



DOMINION AND PROVINCIAL COURTS. 
How far it is a wise exeroise of legislative 
discretion to vest Dominion or Federal judi- 
cial power in local or provincial courts is a 
matter worthy of more consideration than it 
has yet received. The doable jurisdiction 
and the double legislative interfBrence with 
that jurisdiction may lead to grave complica- 
tions in respect of the jurisprudence or the 
judicial powers of the double-headed courts, 
and ought, therefore, to be sparingly exer- 
cised. Besides, by extending the Dominion 
litigation powera of the courts, extra liabili- 
ties are forced on the provincial revenues in 
the shape of additional officers and clerks 
and extra salaries and fees. Hitherto, with 
the exception of the little friction occasioned 
by the "Dominion Controverted Elections 
Act*' a few years ago, no serious questions 
have drawn attention to this double jurisdic- 
tion ; and so far, the provincial officers of the 
local courts have executed the functions of 
Dominion officers in the additional Dominion 
litigation and jurisdiction vested in their 
courts. The anomaly of this double juris- 
diction may be illustrated by a comparison 
of the powers of the High Court of Justice 
under the Ontario Judicature Act and the 
Dominion Winding Up Act Under the 
former, its judgments can only afiect and 
bind peraons and property within the Prov- 
ince of Ontario ; but under the latter, ite 
orders, being Dominion Court orders,are oper- 
ative over and affect peraons and properties 
in all the provinces and territories of the 
Dominion, and are binding on their courts, 
and must be enforced by their officers as if 
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they were orders of the court enforcing the 
same. The anomaly may be illustrated far- 
ther; for not only may the Dominion use the 
provincial court for its own purposes, but it 
is not bound to recognize the limit of juris* 
diction given to it by the Provincial Legislar 
tare. It may give original jurisdiction to a 
provincial appellate court, as it has to the 
Court of Appeal in Dominion election cases, 
and, if we are rightly informed, inferentially 
in other cases ; and it may give civil jurisdic- 
tion to a criminal conrt, and so interfere with 
the courts of tlie province as to overcrowd 
them with Dominion jurisdiction and litiga- 
tion, and practically oust or paralyze their 
provincial powers. 

Every properly constituted Government is 
said to consist of three departments — the 
Legislative, the Executive, and the Judicial. 
It is not competent for the Dominion, under 
our constitution, to extend the legislative 
jurisdiction of the province ; nor can it in- 
terfere with its executive jurisdiction, and it 
is not a wise discretion to interfere with its 
judicial department, especially as the Federal 
Parliament has full power under the British 
North America Act to pass laws " for the es- 
<' tablishment of any additional courts for 
" the better administration of the laws of 
" Canada.'' It is contended that because the 
Dominion pays the salaries of the judges of 
the provincial courts its Parliament may re- 
quire extra services of the judges. So it may ; 
but the provincial courts and their jurisdic- 
tions and officers are exclusively subject to 
the control of the Provincial Legislature, and 
it is not reasonable that the Dominion should 
interfere with the created institutions of the 
province in a way in which it could not in- 
terfere with the Legislature which creates or 
establishes tliem. — Tfie Mail, 



THE COUNTRY ATTORNEY. 
The country attorney is a happy man, al- 
though he doesn't know it. He lives in a 
house in the midst of the village, for he 
knows too much to try to " farm it," but he 
has yard and verdure enough about him to 
afford him, as he sits at his office window, 
ample contrast with the well-filled shelves of 
books and papers which line his walL 



He has leoently built within the cartilage 
of his dwelling— that is to say, in a front 
comer of the yard aforesaid— an office for 
himself, the front door of which looks oat on 
the main street, and the back door of which 
opens upon the well-worn path to the side 
piazza of his house. 

This path is not his alone. Somebody is 
accustomed to trip down it early in the 
morning before clients come, or in the twi- 
light or the edge of the evening, to whose 
bright visits are due much of the order and 
neatness with which the shelves and casea 
usually, and the new blotting paper and 
fresh pens on the table almost always, light 
up this cosy room. The open fire-place, too, 
is adorned with brasses that look all too 
bright for the sombre leather bindings and 
faded papers around the room. 

This man has an active life, with many 
small cases and few large ones. He has to 
take turns, in the intervals of student assist- 
ance, as his own managing clerk and his 
own copyist, and he knows every point in 
every case that he has, or ever has had, with 
a certainty that would disconcert some 
of us. * 

He imagines sometimes that he would 
like an office in the ninth story, with asteam 
elevator, large fees and a general rash. He 
will probably have one some of these days 
(when those boys that are playing in the yard 
have grown up) and he will have the accom- 
paniments of great rents, expensive stafi^ 
fierce competition, and interviewers about 
his clients' afifairs. 

But he will never forget the days he spent 
in that leisurely and studious office under 
the trees, the short walk to the town-hall 
where the circuit was held, and the fishing- 
rod and gun that he generally pat into the 
waggon when he had to go into the next 
county on business.— -AT. Y, Daily Register. 



THE LEGAL TEST OF INDECENCY. 

A criminal prosecution was recently in- 
stituted in London against Mathieson & Co., 
the publishers, at the Guildhall Police 
Court, for selling copies of Boccaccio's De- 
cameron." 

The defendants showed that the work was 
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one of high literary merit, and had been so 
recognized for five hundred years ; that dar- 
ing that time it had never been ont of prints 
and that in the British Museum there were 
two hundred copies of the book. 

The Jndge said it was rather late to in- 
stitate the prosecution, and dismissed the 
charge. 

If the complaint had been made here, the 
defendants would not have fared so well: 
in fact, the dismissal of the charge, even in 
England, did more credit to the magistrate's 
common sense than to his knowledge of 
law, for Buch a sale was undoubtedly illegal. 
All the arguments used ; the book's high 
literary character, its age, its being in the 
library of the British Museum, &c., while 
they might have been good reasons for 
a little discreet inactivity in commencing 
the proeecution, were no legal defences at 
all. 

There were before the Court just the plain 
questions : Is the book indecent ? and did 
defendant sell it, knowing it to be so? 

That the good intention of the seller is no 
defence is well settled, the principal decision 
in England being in the case of tlie " Con- 
fessional Unmasked," Reg. v. Hicklin, 3 L.R., 
Q. B. 380 ; Steele v. Brannan, 7 L. R., C. P. 
261 ; and see Eeg. v. Bradktugh, 2 L. R., 
Q. B. D., 569, reversed, 3 Id,, 607 ; Common- 
vealih v. Tarhox, 1 Cush., 66; U. S. v. BenneU, 
16 Blatch., 338 : Montron v. StaU, 72 Ga., 261. 
As an illustration of that rare jewel, con- 
sir^tency, it may be well to bear in mind 
that only a few months ago Burton's edition 
of the ''Arabian Nights" was suppressed in 
London, although the "Arabian Nights" 
certainly has every argument in its fiavor 
which was urged on behalf of the "Decam- 
eron," being still older than that work, cer- 
tainly more universally read, and having a 
far greater value as a picture of social man- 
ners and customs. 

The most important recent case upon this 
question is People v. MiUer, 2 N. Y. Crim. 
Rep., 279, aflBrmed, /d., 376, where the law is 
very fully laid down. 

It is, as was there decided, the province of 
the jury to determine whether or not the 
work is obscene. 
In that case the Court of Appeals held that 



as the words of the statute are descriptive 
and in common use, so that every person of 
ordinary intelligence understands their 
meaning, the opinions of witnesses, whether 
experts or not, as to indecency, are inadmis- 
sible ; that the testimony of witnesses^ skilled 
in matters of art, to the effect that there is a 
dividing line between pure and impure, or 
indecent, art, is inadmissible ; that the fact 
that the originals of the pictures in question 
in the case were exhibited at public places of 
high repute did not forbid a finding that the 
pictures were obscene and indecent; that 
there is no exception in the statute by reason 
of any special intent in making the sale, its 
object being to suppress the traffic in obscene 
publications. 

It is very evident that if the court, and not 
the jury, decides on the indecency, that it is 
the court, and not the jury, which is trying 
the casa 

A recent and clearly unsound case in Texas, 
SmUh V. StaU (Tex. Ct. App.), 6 & W. Rep., 
510, holds that where the composition is a 
written one, it is the province of the court to 
ccn$trve it and determine whether or not it is 
obscene. 

This is a strange misapplication of con- 
struction of written documents by the Court 
N, Y, Law Journal, 



DISALLOWANCE OF LOCAL LEOIS- 
LATION, 

An important return was laid before 
Parliament in compliance with an address, 
dated April 22, 1869, *' for copies of any cor- 
respondence which has taken place between 
t«he government of the Dominion and the 
governments of Ontario, Quebec, Nova Scotia, 
New Brunswick, or either of them, regarding 
the power of disallowance of local legislation 
claimed by the Dominion government, under 
the 90th Section of the B.N.A. Act" 

The first document in the return is the 
following memorandum of the then minister 
of Justice : — 

Dbpartmbkt of JusncB. 
Ottawa, 8tb June, 1868. 

The undersigned begs to submit for the 
consideration of Your Excellency, that it is 
expedient to settle the course to be pursued 



352 



THE LBOAL NEWS. 



with respect to the Acts passed by the 
ProYincisl Legislatares. 

The same powers of disallowance as have 
always belonged to the Imperial Government 
with respect to the Acts passed by Colonial 
Legislatures, have been conferred by the 
Union Act on the Government of Canada* 
Of late years Her Majesty's Government has 
not, as a general rule, interfered with the 
legislation of Colonies having Representative 
Institutions and Responsible Government, 
except in the cases specially mentioned in 
the instructions to the Governors, or in mat- 
ters of Imperial and not merely local interest 

Under the present constitution of Canada, 
the General Government will be called npon 
to consider the propriety of allowance or dis- 
allowance of Provincial Acts, much more 
frequently than Her Majesty's Government 
has been with respect to Colonial enact- 
ments. 

In deciding whether any Acts of a Provin- 
cial Legislature should be disallowed or 
sanctioned, the Government must not only 
consider whether it affects the interests of 
the whole Dominion or not; but also, wheth- 
er it be unconstitutional, whether it exceeds 
the jurisdiction conferred on Local Legisla- 
tures, and in cases where the jurisdiction is 
concurrent, whether it clashes with the 
Legislation of the General Parliament 

As it is of imix>rtance that the course of 
Local Legislation should be interfered with, 
as little as possible, and the power of dis- 
allowance exercised with great caution, and 
only in cases where the law and the general 
interests of the Dominion imperatively de- 
mand it, the undersigned recommends that 
the following course be pursued : — 

That on receipt, bj Your Excellency, of 
the Acts passed in any Province, they be 
referred to the Minister of Justice for report, 
and that he, with all convenient speed, do 
report as to those Acts which he considers 
free from objection of any kind ; and, if such 
report be approved by Your Excellency in 
Council, that such approval be forthwith 
communicated to the Provincial Govern- 
ment. 

That he make a separate report, or separ- 
ate reports, on those Acts which he may 
consider : — 



1. As being altogether illegal or onoon- 
stitutional; 

2. As illegal or nnoonstitational in pari; 

3. In cases of concurrent jurisdiction as 
clashing with the Legislation of the general 
Parliament; 

4. As affecting the interests of the Dom- 
inion generally ; 

And that in such r^wrt or reports, he 
gives his reasons for his opioions. 

That) where a measure is oonsidered only 
partially defective, or where objectionable, as 
being prejudicial to the general interests of 
the Dominion, or as clashing with its Legis- 
lation, oommonicatioQ should be had with 
the Provincial Government with respect to 
such measurei and that, in such case, the 
Act should not be disallowed, if the general 
interests permit such a course, until the 
Local Government has an opportunity of 
considering and discussing the objections 
taken, and the Local Legislatare has also 
an opportunity of remedying the defects foond 
to exist 

All of which is respectfully submitted. 
JOHN A. MACDONALD. 

This memorandum was formally approved 
and adopted by an Order in Council, and 
copies were sent to the lieutenant-governors 
of the provinces. The other papers comprised 
in the return are merely the acknowledg- 
ments of receipt of this communication. 



GENERAL NOTES. 

TBLBORiii8.-Aathorit7giTeii to mo acent by tele- 
gram must be beld, for the pnrposei of jariedtotioo. 
to hftTe been siren at the reeeirer'fl, not the asnder'ii, 
end of the wireCOnMin ▼. O'Conjior.S? Law J. Rep- 
Q. B. 401). 

WoRKtHO Msir AS MAOZSTRATSS.—The Lord Chan- 
cellor having now under oonsideratioa the appoiot- 
ment of jostiooB for the fiitt comintKion of the peace 
for West Bromwioh, a oiOTement ia on foot asking for 
the appointment of Mveral workingmen on the bench . 

Maintainiko ths Pbaoi op thk Coubt.— When a 
noise is made in the vicinity of the Coart of snoh a 
oharaoier as to prevent the t>u8inen of the Goart 
being transacted, the presiding jadse has power to is- 
sue either a verbal or written notiee to the perpetrator 
of the noise, warning him of its effeot, and direeting 
him to stop it ; and it is not neecMary that the prtnd- 
ing judge should, before issuing such notiee and direc- 
tion, satisfy himself as to whetiier the noiie wae made 
for the purpose of interfering with the bnainess of the 
Coartornot(^i>aibt»,9AiiftnLliaiiL.T.S«p. 02). 



THB LBGAL NEWS. 



358 



She fegal fieivs. 



Vol. XL NOVEMBER 10, 1888. Na 45. 

The vacancy in the Supreme Court of 
Canada, caused by the death of Mr. Justice 
Henry, has been filled by the appointment 
(Oct. 27) of Mr. Justice Patterson, one of the 
judges of the Ontario Court of Appeal. Mr. 
James Madennan, Q.G, <^ Toronto, replaces 
Mr. JusUce Patterson in the Court of Appeal 
These appointments appear to have been 
based on the merits of the gentlemen selected, 
and have been received with much favour by 
the bar of Ontario. The same issue of the 
Canada OazeUe contains the appointment 
(bearing date Sept 20) of Henri G^6on 
Malhiot, Q.C., of Three Rivers, to be a puisn^ 
Judge of the Superior Court for this province. 
It is understood that Mr. Justice Malhiot 
will replace Mr. Justice Wurtele, who has 
been transferred from the district of Ottawa 
to Montreal. 

In opening the Criminal Term of the Court 
of Queen's Bmich at Montreal on the 2nd 
instant, Mr. Justice Church paid the following 
tribute to his late colleague :— " The late Mr. 
Justice Monk has led a long, honorable and 
useful caieer at the bar and on the bench. 
Distinguished over other men by his com- 
manding personal appearance, with a mind 
cultivated by careful training and extensive 
reading; of a warm, social and sympathetic 
nature; possessing a command of graceful 
language, rare even among gifted men, it is 
not surprising that» notwithstanding his 
youth, he was amongst those chosen by the 
political prisoners of 1837-88 to defend them. 
His career afterwards at the bar was dis- 
tinguished, and his promotion rapid. Asso- 
cisted with the late Hon. Sir John Rose, the 
firm of Rose & Monk soon took a foremost 
place, and it is notorious that the honored 
judge contributed his fhll share to achieve 
that renown. At the bar as on the bench, 
bis dignity, gentleness and urbanity, es- 
pecially towards the junior bar, not less 
than his strong common sense and his pro- 
found grasp of legal principles, made him a 



man of mark, and his name and memory 
will long be cherished amongst his con^inh^ of 
the bar and bench. For nearly thirty years, 
he has sat upon the bench, about nine years in 
the Superior Court, and about twenty years 
in this court, and has thus taken an impoi> 
tant part in moulding' our jurisprudence. 
His fame and reputation in this branch of 
the court is widely known and universally 
acknowledged, his calm judgment and 
ripened knowledge, making him invaluable 
in the investigation and trial of criminal 
offences. His retirement from the bench 
was forced upon him by failing health, and 
he reluctanUy yielded to the inexorable 
conuuand of his medical attendants and 
resigoed. In Judge Monk's death, the bench 
has lost an able, experienced and learned 
judge, the general public a distinguished and 
patriotic citizen, the bar a sympathetic and 
cultivated member, his friends a warm- 
hearted and genial associate, and his family 
a fond husband and indulgent father." 



In addressing the Grand Jury, on the 
same occasion, the learned Judge r^rred in 
terms of emphatic disapproval to indict- 
ments privately laid before Grand Juries 
without the concurrence of the officers of the 
Crown. " Should unauthorised persons," he 
said, " intrude themselves upon your notice 
and ask to have bills of indictment preferred 
against individuals, you should, before 
taking any action, apprise the law officers of 
the Crown, in order that your institution 
may not be made the vehicle for libellous or 
damsging charges, without reasonable cir^ 
cumspection and preliminary enquiry on the 
part of those who are charged with the 
general superintendence of the administra- 
tion of the criminal law, and whose ex- 
perience and general knowledge will often 
enable them to decide how far such applica- 
tions can properly and justly be entertained. 
This is not in any way, however, to interf<9re 
with your unquestioned right to present 
anything within the scope of your duties 
when such matters are within your personal 
ken. I make these general observations 
regarding these matters, because the ex- 
perience of the past two terms is that bills 
have been presented to the grand jury, at the 
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instance of private parties, and by them in 
an unantborized way, which, when fonnd, 
the Attorney-General has felt it his duty to 
direct should not be prosecuted, and in one 
of these, the bill was, I am informed, in the 
hands of the grand jury before the Crown 
officers were made aware of the fact, and in 
the other, the Crown officers were only in- 
formed as the deliberations of the grand jury 
were about to commence. Be the facts as 
they may in this regard, I have thought it my 
duty to say this to you, that when un- 
authorised persons come to you with bills, 
and without satisfactory explanation why the 
charges which they cover have not been 
made the subject of the usual preliminary 
complaint and investigation, or without the 
authority which the law provides in certain 
cases, which bills they desire you to pass 
upon, you should at once inform the re- 
presentative of the Attorney-General or the 
courts not necessarily with the object of sup- 
pressing such investigations, but in order 
that the procedure may be regular and 
public and private interests safe-guarded. 
Permit me to add that I, personally, am of 
opinion that in all matters of criminal prose- 
cutions it is much better to insist on the time- 
honored, straightforward practice which re- 
quires a complaint and a preliminary 
investigation before indictment be laid, 
unless some special reasons of public interest 
require a departure from the practice, and 
when this is the case, it is not too much to 
ask of the citizen who would avail himself of 
an unused and objectionable form of pro- 
cedure, that he should ask for and obtain the 
sanction I have suggested, or that of the 
judge presiding over the court 

Another subject which was appropriately 
noticed by Mr. Justice Church, was that of 
private detective agencies. ** I think," he 
observed, ** it is a fair subject of inquiry and 
consideration whether a detective and a 
police force under executive control and 
available for such services as I have indica- 
ted is not a matter which should engage the 
serious consideration of those charged with 
the administration and execution of our 
laws. No system of law can long maintain 
public confidence and enjoy and enforce res-^ 



pect unless it be manifested that itsviolatois 
will be brought to justice^ and this cannot, 
I fear, be longer efficiently and promptly 
done without the creation of some such force 
as I have indicated ; but whether I am right 
or wrong in this regard there cannot, I think, 
be two opinions as respects the necessity of 
the executive receiving public endorsation in 
any efforts which it may think proper to 
make to bring about a better order of things 
than at present exists and in the direction I 
have indicated. I am informed that the i^- 
vate detective agencies no longer receive any 
official sanction or countenance from the 
police authorities or the Judges of the Ses- 
sions, and I suggest for your consideration 
that this is not a safe or healthy condition 
of things, and that such institutions, if they 
must, under our modem notions, be tole- 
rated, should be licensed and inspected and 
made responsible to some public officer soch 
as <the Judge of Sessions for every proceeding 
they take, and that they should be obliged to 
keep a record of all they do and be compelled 
to report from time to time, and that this 
should be provided for by a carefully consid- 
ered statutory enactment Perhaps I attach 
too much importance to the present condi- 
tion and practical irresponsibility of these 
agencies, but there is to my mind something 
incongruous in men assuming for a consider- 
ation to become paid spies over their fellow 
citizens in the interest of anyone asking- 
their services ; to shadow and trade them 
down and to report without responsibility on 
the private lives of those whom they shadow, 
or to report respecdng their families, and 
this too often for not the most laudable por^ 
poses. Such an organization notoriously 
exists elsewhere, and for aught I know, there 
may be some excuse for it ; but I don't 
believe it is a condition of things which need 
exist here, and I would be sorry to see it 
engrafted on our institutions, or oountan* 
anced by our public men or by our courts." 



CIRCUIT COURT. 

Bull (County of OtUwa). Oct 22, 1888. 

B^ore WuBTHLB, J. 

Paquin v. Cmr of Hull. 

Lease and hire qf personal terviea — Notice of 
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termination of contTact--^Emplayee8 of mw 
nidpal corporoHcn, 

Hbld:— 1. That artide lQi2 of the civil code 
does not apply to the letue and hire of per- 
eonal eervices. 

2. That when (he term of the engagement of an 
employee is mdeterminate, neither the em- 
ployer nor (he emplijyee has the right to ter- 
minate it wilhuut gwing notice to the othetf 
with the delay fixed by law for the locality^ 
OTf when none is fixed, with a reasonable 
delay; and that %n default of such notice, 
the party breaking the contract is liable in 
damages to the other, unless the conduct of 
the other gave reason for an immediate resi- 
liation of the contract. 

3. HuU while this rule of law does not apply 
to the public officers or functionaries of a 
municipal corporation, it applies to their 
ordinary employees, 

Phr CuKiAM.— The Fire and Water Com- 
mittee of the manicipal conncil of the city of 
Hull sabmitted a report to the council, re- 
commending " that the application of Lao- 
" tance Paquin for the position of engineer of 

" the water-works be accepted. , with 

" a salary of two dollars per day " ; and, on 
the 9tb May, 1887, the report was adopted 
by the council, and the plaintiff forthwith 
entered upon the duties of the position. 

He now complains that on the 1st August, 
1887, be was dismissed without notice and 
without legitifl|te reason, and he claims 
damages for this breach of contract 

The corporation demurs to the action, 
alleging that he was engaged at the rate of 
two dollars a day, and that his engagement 
was, therefore, terminable from day to day, 
without any notice being required, and with- 
out giving rise to any claim for damages. 
At the argument, the defendant's counsel 
cited article 1642 of the civil code, which 
gives the rule for the termination of the lease 
of a house when no time is specified for its 
duration, as authority for this pretension of 
the corporation. 

The council fixed the salary at two dollars 
& day, but did not specify any time for the 
duraticn of the engagement; and three ques- 
tions now arise on the issue submitted. 
The first is whether the article cited ap- 



plies to a contract for the lease and hire of 
personal services 7 A glance at the code de- 
termines this question in the negative. The 
article in question is one of those which 
lay down certain " rules particular to the 
''lease or hire of houses," and while its word- 
ing specifically refers to that particular con- 
tract, article 1645 also expressly defines and 
limits its application. The rules laid down 
by this article are restricted to the lease and 
hire of houses, and have therefore no appli- 
cation whatever to the lease and hire of per- 
sonal services. 

The next question is whether either the 
employer or the employee can, at will and 
wiliiout notice, terminate an engagement of 
which the duration is indeterminate? Arti- 
cle 1667 declares that the contract of lease, 
and hire of personal services can only be tor 
a limited term, and when, therefore, the 
term is not fixed by the engagement it must 
be in the power of either party to put an end 
to it at will. Article 1670 provides that the 
rights and obligations arising from the lease 
and hire of personal services are subject to 
the rules common to contracts ; and among 
them is the rule, to be found in article 1022^ 
that contracts can be set aside only by the 
mutual consent of the parties, or for causes 
established by law, and the rule, to be found 
in article 1657, that when the term of a lease 
is uncertain, neither of the parties can ter- 
minate it without giving notice to the other, 
with a certain delay. Then article 1065 
enacts that every obligation renders the 
debtor liable in damages in case of a breach 
of it on his part, and further provides that a 
contract may be set aside on the demand of 
one of the parties, when the other does 
not perform his obligations under it That 
is to say, in the words of article 1184 of the 
French civil code, that a resolutive condition 
is always imphed in bi-lateral contracts, for 
the case where one of the two parties does 
not perform his engagement As to the delay, 
that is established in cities, towns and vil- 
lages by their by-laws, and in country parts, 
and in such towns and villages as may not 
have passed by-laws, by the statute 44-45 
Vict, chap. 15 ; when neither a by-law nor 
the statute apply, the delay is established by 
custom, and if there should be none, then 
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the delay must be a reasonabJe one. Apply- 
ing all these ralee, we must arrive at the 
oonclosion that either of the parties has the 
right to pat an end to the engagement by 
giving a notice to the other with the proper 
delay, and also that either of the parties may 
put an end to it instantaneonsly without hav- 
ii^ to pay any indemnity to the other, when 
it is done in consequence of his fidlure or in- 
ability to accomplish his duties or of his mis- 
conduct, but subject to the obligation of pay- 
ing the damages which tha other may suffer 
when it is done without sufficient cause. 
These principles are laid down and are 
clearly explained by Aubry A Ran, vol. 4, 
section 372 ; Laurentf vol. 25, Nos. 511, 513 A 
517; and Sirey, vol. 2. art. 1780, Nos. 35, 38, 
38, 40 A 47. . 

The last question is, whether these rules 
apply to the employees of municipal corpora- 
ti<Mis7 In deciding this question, a distinc- 
tion has to be made between those who have 
certain statutory duties to perform, and who 
are really public officers or functionaries, such 
as Secretary-Treasurers, and those who are 
really only ordinary employees, such as 
superintendents, engineers, clerks, workmen 
and servants. The former class, like the offi- 
cers of the Government, must possess at all 
times the confidence of the body whom they 
assist in acts of public administration, and 
they are therefore engaged during pleasure 
and may be dismissed at will ; but the latter 
class falls under the law applicable to em- 
ployees generally. This distinction is laid 
down by Sirey, vol. 2, art 1780, Nos. 52 
to 56. 

For these reasons the demurrer must be 
dismissed, and the parties must go to proof 
on their respective pretensiona 

The judgment dismissing the demurrer is 
as follows : — 

*' La cour, aprte avoir entenda les partieis, 
par leurs avocats, sur la defense en droit, 
avoir examine la proc^ure, et avoir d61i- 

" Attendu que la d^fenderesse aurait ao- 
cord6 au demandeur Temploi d^ng^nieur de 
Taqueduc et I'aurait engage comme tel avec 
un salaire de deux piastres par jour, mais 
sans spteifier la dur^e de son engagement ; I 

*' Considerant que Farticle 1042 du code ' 



dvil ne s'lqf^qae pas au lonage dm nrvioea 
personnels des ouvriers; 

** Considerant que la durte de rengageooient 
du demandeur 6tait ind^termin^ et que le 
contrat ne ponvait 6tre rompu par I'une dee 
parties qu'en donnani un avertisMment 4 
I'autre avec un d^lai raisonnable ; et que la 
defenderesse ne pouvait renvoyer le deman- 
deur sans donner tel avertiasement qne s"!! 
avait manqu6 g^avemQ^t &ses deY<nis oa 
s'6tait trouv6 incapable de remplir le service 
pour lequel il s'^tait engage oe qui n^oeasite 
uneenqu^te; 

"Considerant que ces r§gles s'appliquent 
aux employes raunidpaux ordinairea ; 

** Considerant que la defense en droit eet 
partant mal fondee ; 

" Benvoie la dite defense en droit, avec de* 
pens." 

Demurrer dismtoed. 

Arthur McMahon, for plaintiff. 

Rochon A Chan^pagne, for defendant 



SUPERIOR COURT. 



MoMTBBAL, Sept 16, 1885. 

Coram LoaAMOSB, J. 

Styles v. Myub et vir. 

Procedure^AcHon agamai tdfe—Htuband not 

made a party. 

The plaintiff leased certain premises from 
one Annie Elisabeth Myler, who afterwmrda 
married James Main, and a commnnityof 
property existed between ilf^ The plaaift> 
tiff sued the wife, in respect of the lease, and 
made her husband a party merely to aathoi^ 
iae the wife to etter en juatice. 

The. female defendant filed an exception to 
the form, which was maintained by the fol- 
lowing judgment :— 

*' La Cour, etc.... 

** Considerant que le litige affdcte non senle- 
ment la propriete, mais aussi les reveaiia de 
rimmeuble mentionne dans la dedaratioQ ; 
que le mari de la defenderesse, chef de la 
oommunaute de biens, n'est pas aasigne 
comme partie interessee dans la cause ; 

''Considerant que Tezoeption A la forme 
est bien fondee sur ce point; maiaenvne 
d'eviter des frais au demandeur; 

" Lui permet de mettrs en cause le dit mari 
de la defenderesse, avec d^iens, oontre le dit 
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demandenr, de Pezception ft U forme, et les 
d^pens r^serv^B mir I'aasignation da dit mari 
de la d^fendeieBse.'' 

Exception maintained. 

Otrran dk Cfrenier, for the plaintiff. 

Longpri dt David, for the defendant 

SUPERIOR COURT. 

MosmiHAii Dec 31, 1885. 
Coram Lobangeb, J."" 
Styub v. Mtlkb et vir. 
Proeedurt^Bfinging hmband of d^endani 

Aiter the jodgment reported above, the 
plaintiff moved for leave to amend, by add- 
ing to the name of the defendant James 
Main the woida "as well personally." 

The motion was rejected by the following 
judgment:— 

"UCkmr.... 

" Conaidtomtqne ledtfendear James Main 
n'a pas 6t6 assign^ rSgnli^ment et n'est pas 
en caose, et qoe Tamendement demand6 ne 
pent avoir I'effet d'one assignation; 

*' Renvoie la dite moti<m avec d^pens." 
Motion rejected. 

Cwmn A Grmier, for plaintiff. 

Longpri diLamd, for defendant. 



RECENT DECISIONS AT QUEBEC* 
f^^^aved eaat^IndidmerU far perjwry^Varu 
oinc$ hetwem indictment and evidence. 

Held :— On indictment for peijury, for fal- 
wly, Ac, swearing that « he had paid L the 
sum of 94,200, which was the balance of the 
money coming to him out of thexaonies paid 
to him by Beemer, for secoring the contract 
for the water-works of the city of Quebec," 
evidence that what the defendant swore was 
that ** he had paid L. the snm of $4,200, which 
was the balance of the money coming to him 
out of the monies paid to him by Beemer, 
fw securing the contract for the iigater- works 
of the dty of Qabec, and hy Ehfie Beaudet cm 
^^J of the Lake SL John EaUway," will not 
8^K»Tt the charge of peijnry, and that a ver- 
dict of gniHy, founded on such evidence, under 
*he said indictment, will be quashed.— ife^r. 
\ Trudel. Reserved cue, Dorion, C. J., Tes- 
^C^os^ Baby, Cliurch, JJ., May 7, 1888. 

•14Q.UR. 



AcU des EliBCtion» OonJU^kh Qu&tee^Manda$^ 
Manceavre fraudfdeuaen 

Jugi :—lo, Un candidat n'est pas respon- 
sable des actes d*un comity ou d'une asso- 
ciation form^ ponr sontenir les int6r6ts .d'an 
parti politique anquel il appartient, Ion m^me 
qu'il est d4Bign6 comme candidat par cette 
association, et qu*il assiste auz reunions od 
il est choisi, et se porto candidat en vertn de 
ce choix ; 

3a Une person ue qui conduit ou accom- 
pagnele candidat en tonm^e dans le comt^ 
et le prdeente aux dlectours qu'il ne connait 
pas, n'est pas ipto facto Tagent de ce candi- 
dat; 

3o. La remise de listes de votation par le 
candidat k un partisan, pour qa'il s'en serve 
pour les fins de T^ectiou, le constitue agent 
du candidat ; 

4a Traitor un ^lectour le joar de la vota- 
tion est prfeum^ 6tre fait A raison de ce qu'il 
a vot^ ou de ce qu'il est sur le point de voter. 
Cost k la partie centre laquelle le iiAit est 
4tabli, qu'il incombe de faire dlsparattre la 
pr^mption par une preuve satiafaisante et 
enlever ainsi & Pacto le caract^re de mancea- 
vre frauduleuse que lui attribue la 38 Vict, 
ch. 7, sect 267 ; 

5o- L'autorisation sp6ciale 4crito que le can- 
didat donne k nne personne pour le repr^ 
senter A un poll, la constitue Tagent du can- 
didat pendant le temps de la votation ; 

6a II n'est pas n^cessaire que le candidat 
qui contesto une flection demande le sidge, 
ponr que le d^fendeur soit admis k pronver 
qu'il s'est rendu coupable de manoeuvres frau- 
dnlenses etft demander sa d^ualification ; 

7a L'a\is donn6 A une personne, qui n'est 
pas nn candidat, de Taccnsation qu'elle a com- 
mis une manoeuvre frauduleuse k une Elec- 
tion, ne permet de lapronoucer coupable que 
lorsqu'il eat compl^tE par un ordre du juge, 
ou da tribunal, lui enjoignant de comparattre 
pour Etre entondue ; 

8a L'emploi et le paiemeut de patrouilles 
par un candidal, pour empScher une cabale 
corraptrioe par ses adversaires, est une man- 
oeuvre frauduleuse qui entratne la d^uallfi- 
cation de oe candidat ; 

Oo. Le paiement par nn candidat des ser- 
vices d'an cabaleur k gages, lors m^me qu'il 
n'est pas Electour, est nne manoeuvre fran* 
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daleuBe qai entratiM la d^aalificatioii da 
candxd&t^Whyte v. Johnson, a C, Casault, 
Andrews, Larue, JJ., 13 juin 1888. 

ArlUlic property—Remedy agoxMt fAoMion of 
—Copyright and registration^Meaiwre of 
damages* 
Hdd .-—An action of damages will lie at 
common law for invasion of property in ar- 
tistic works, and is not taken away by the 
copyright Act giving an action for penalty. 

2. The aflftxing of his signature by a sculp- 
tor to a bust made by him is safficient 
proof, under the statute, of publication of 
his privilege as author. 

3. The certificate of registration of a copy- 
right is prima facie evidence that the require- 
ments of the law, previous to its issuing, 
have been complied with. 

4. The assignee of a copyri^t may re- 
cover for infringements made before the re- 
gistration of the assignment, but after the 
registration of the copyright 

6. The measure of damages sustained in a 
case of violation of copyright is the amount 
realized by the party guilty of infringement 
-^Bernard v. Bertoni, S. C, Andrews, J., June 
25, 1888. 

Capias after jvdgmeni— Misnomer^ 
Held.'— A defendant to an action in the 
arcuit Court, whose name is improperly 
described, and who fails to take exception to 
the misnomer, cannot afterwards set it up as 
a ground of contestation of a capias issued 
under art 802, C G ¥.—Giroux v. Plamondon, 
in review, Stuart, C J., Casault, Andrews, JJ. 
June 30, 1888. 

Indictment for misdemeanor under tfic Section 
Act of Canada— Conim^cement of pros- 
ecution. 
ffeld .-—The committal of the defendant to 
take his trial on the charge is a commence- 
ment of the prosecution within R. 8. C, ch. 8, 
sect 117.— Reg. v. Carhray, Queen's Bench, 
Crown side, Tessier, Cross, JJ., May 3, 1888. 



Vente—MSdedn—Gienihle— Trouble. 
Jugi :—lo. Que la vente par un m^ecin 
de sa clientele, avec promeese de presenter 



Tacqu^ur k see pratiquee et de le lour fain 
accepter autant qu'il le pourrait, et, & oet ef- 
fete la convention par le vendeor de psatiqner 
pendant six mois pour le compte et profit de 
Tacqu^reur, et celle de cesser de pratiqner 
dans certaines parties de la mtee ville aoiit 
des conventions, les premieres de fiaiie, et la 
demito de ne pas faire, qai, mSme si la 
vente d'une clientele de m^decin 4tait 111^ 
gale, peuvendt s6par6ment et conjointeme&t 
4tre Fobjet d'un contrat et d'une oblixatioii 
par Tacqu^reur de payer le prix stipule ; 

2a Que, en I'absence d'une mention dans 
un contrat de la condition de ne pea prati- 
qner, celleKsi ne pent 6tre 6tendue aonieU 
des limites admiset par le vendeur ; 

So. Que le contrat ayant regu son execu- 
tion et Tftcheteur ayaot joui de la dient^ 
pendant cinq ans, le fait que le vendeor 
aurait, aprds cet espaoe de temps, recom- 
mence & pratiqner dans les limitee oCl il se le 
serait interdit, ne pourrait que donner un 
recours en dommages, et non entralner la 
resolution de la vente, «i, sans prenye de 
dommages sp^ciaux, la retention du prix ou 
d'une partie d'icelui.— Ficr^fe v. Verge^ (X S. 
Casault, J., 28 nov. 1887. 

Indictment for perjury— Auihari»Ui€n (^ 

aUomey general. 
Eeld: — Thai an indictment for peijury 
with the attorney general's name signed by 
his representative and not by himself, is not 
a compliance with the requirementa of 
R.S.C., ch. 174, sect 140.— IZcy.v.Ard. Queen's 
Bench, Crown side, Tessier, Cross, JJ., April 
26, 1888. 

Tuteur— Placement du capital— ChangemenL 
L'appelant, qui 6tait endett6 en une cer- 
taine somme portent int^rfit, & rinUme en sa 
quality de tuteur A ses enfiMxts mineurs, ven- 
dit une terre an dit intim6 persounellement, 
une partie du prix devant rester entoe les 
mains de'racquereur et etant fait ••paya- 
ble ft I'Age de majority respective des dits en- 
fants, par part dgale entre eux, le dit acque- 
reur donnant par Ips prdeenlas, quittance an 
dit vendeur de tons les inter^ts & loi payables 
en sa quality de tuteur k ses dits enfants sur 
la somme susdite et jusqu'ft lenr Age de ma- 
jority respective." 
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Jugi^'—QoB le tntetir ne ponvait, comme il 
a easay^ de le faire, changer A son profit le 
placement da capital appartenant ft aes pn- 
I»lle8, non ploa qa'appliqaer ft son profit per- 
sonnel etd'avance lea int^r^ts soit 6chus soit 
d ^beoir sar le dit capital, et qn'en cons^ 
qaence la d^l^tion de paiement stipnl^ 
par le dit tatenr 6tait nulle, comme 6taient 
Dais ansd lea pr^tendns paiements qn'il re- 
coDnaifleait avoir re908 de Tappelant pour 
int^r^ts.— iVocteau ds Labbi, en appel, Dorion, 
C. J., Teflsier, Cross, Baby, Chnrch, JJ., 7 
mail888. 

Action* 
Jugi.'—Qae la dette mobilidre contracts 
par la femme avec rantorisation de son man 
est ane dette de la communant^, dont le re- 
coavrement, pendant Tezistence de la dite 
commnnaaifi, doit Stre poursuivi contre le 
mari, et ne pent pas Fdtre contre la femme 
fieole, m^me avec la mise en caose du mari 
ponr Passtster.— Duixi; y. AncHl, en revision, 
Casault, Garon, Andrews, J J., 30 sept 1887. 

JB€mage^~Arpenteur—Pos9e89hn-~DipeM. 

Jugi:—(ivLe lorsqne, dans une action en 
bomage, deux arpon tears sont nomm^ ex- 
perts ponr faire un plan des heritages des 
parties et indiqner lenrs pretentions respec- 
tives, an de oes arpentenrs peat, outre le rap- 
port conjoint fait avec Tautre, faire nn rap- 
port special, et que oe rapport sp^ial ne sera 
pas rejete, comme irr^alier, s'il oontient des 
explications ndcessaires poor permettre an 
tribunal de determiner la position de la ligne 
qui doit divisor les heritages. 

Que le placement, par arpenteur, de deux 
bomes avec procda-verbal, dans une ligne, 
pour en determiner la course on alignement, 
indique, d'one maniere permanente, la ligne 
qui doit divisor ces terrains, non-seulement 
& Tendroit od se trouvent les dites bomes, 
mais sur toute la profondeur des heritages, 
<)t qa'ft moins d'une possession contraiie 
4tablie, la possession du terrain jusqu'aux 
bomes suppose la possession sur toute la pro- 
fondeur des lots d'aprds la ligne dont les 
<iites bomes indiquent la course, et que cette 
P<3fi8ession pretnmee pent servir de base ft la 
piescription. 



Que lorsque, dans une action en bomage 
il est constate, par la preuve, que les parties 
ne pouvaient s'entendre pour boraerleurs 
heritages, et que, dans Tinterdt des deux, il 
etait neoessaire que Vune on Tautre d'entre 
elles efit recours ft une action en bomage, les 
frais de cette action, tant sur la demande 
que sur la defense, doivent etre consideres 
com me frais necessaires faits dans IMnteret des 
deux parlies, et etre divises egalement entre 
elles.— Cbrmter & Leblanc, en appel, Dorion, 
J. C, Tessier, Cross, Baby, Church, JJ., 4 
mai 1888. 

AcU des chemins defer---C^rle--'Chemin de 
fer provincial— -Injonction, 

Jugi.'—Qne n'avoir pas, dans les trois ans 
fixes par sa charte, fait le dep6t requis, ni 
commence la construction du chemin n'op^re 
pas, iptofactol VexUnction d'une compagnie 
de chemin de fer, ni la revocation de sa 
charte, et que cette extinction ne pent etre 
prononcee que sur poursuite speciale prise 
au nom de Sa Majeste par le procureur- 
general et non sur le href d'injonction, ft la 
demande d'nn particulier ; 

Que tant qu'un chemin de fer provincial, 
qui doit etre raccorde ft un chemin de 
fer federal, ne I'est pas de fait, quelque soit ft 
ce sujet rintention de ses promoteurs, il reste 
sous Pempire du Statut de Quebec.— i2f>y v. 
La Compagnie du Chemin de Fer QuiheCj Mont- 
morency et Charlevoix^ C. S., Casault, J., 8 mai 
1888. 

INSOLVENT NOTICES, ETC, 

Quebec Offhiti^OaMeUe, Od. 27. 

Jtidieial Abandonmemte, 

Joseph David Trahan, oarriaffe-maker, St. Jean, 
Oot 24. 

Wright, Torrop A Co., manufaetnrBTi. pariah of St. 
Oeorge, Beaaoe, Oot. 20. 

CwvUon afpoiwted. 

Re W. A. Canfleld. Laoolle.— Kent k Tarootte. 
Montreal, Joint oarator, Oet. 21 

Re Archibald Jaeobs.— C. Desmartean, Montreal, 
curator, Oct. 17. 

Re Grignon & LeTeeqae.— W. A. Oaldwell, Montreal, 
oarator, Oct. 21 

Re Henry Smith.— C. Deemarteaa, Montreal, oara- 
tor, Oct. 24. 

Dividende, 

Re J>. Z, Bessette, Montreal.— Dividend on real 
estate, pajable Not. 16, Kent Jt Tarootte, Montreal, 
joint oarator. 
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JU Edmond Larm, flnt and final dlTidend, payable 
Not. U, C. Daimarteaa, Montreal, onrator. 

Notarial MiwOet, ^ 
Minates of E. D. T^trean. N.P.. Aeton Vale, tniia- 
fenred to Viotor Morin, N.P., Aoton Vale. 

AppotnhnenU. 

G. A. DaM, Bale dee P^ree, TemiMaminffae. to be 
eoroner for the diitriet of Ottawa Jointly with Dr. 
Charlee B. Graham- 

L^D B. Bmnelle, ArthahatkaTllle, to be hish eon- 
■table for the diitriot of Arthabaaka, in the plaoe of 
B. Biehard, resigned. 

J. Bte. Poa]>art. N P. , St. Urbain. to be reffietiar of 
County of Chateamrnay, in the plaoe of Alexif 

Nnmben added to (hda$tre of fifth ward, (Sty of 

Term of Cirenit Goort, County of Beauee, to be held 
at St Vital de Lambton, on 4th and 5th Deoember of 
eaohyear. ^ , 

Reward of $VO0 otTered for apprehenfionof B^l 
Lamontagne, againtt whom a true bill haa been found 
for the murder of Napoleon Michel. 

Qitebee Qffieud QntetU Nov. 8. 
Judicial AhandommenU, 
Zo«l Samuel Aubut, grooer, Montreal. Got. 99. 
Caroline Flouoaud. trader, Montreal, Got. 27. 
Louis Grenier, trader, Three Biren. Got. 30. 

Curuton Appointed, 

Re Alpheus Colton, Fort Goulonge.-J. MoD. flains, 
Montreal, curator. Got 31. 

Re E. W. Darii et ai.-C. Millier and J. J. Griffith, 
Sherbrooke, joint-curator, Oct 27. 

ReVf.B. Foflter.--C. Millier and J. J. Griffith, Sber- 
brooke, joint-ourator. Got 27. 

Re Abraham Goyette.— G. H. St Pierre, Coaticooke, 
curator. Oct 27. 

Re Auguste S. Langevio. Montreal.— Kent & Tur- 
ootte. Montreal, joint-curator. Oct 31. 

Re Heronle L^toumeau.— H Deemarteau, Montreal, 
curator, Got. 31. 

Re Joseph Moyen.— C. Desmartean, Montreal, onra- 
tor. Oct. 81. 

Re Louis Meunier.— 0. Desmarteau. Montreal, cura- 
tor, Oct 81. 

Re George Warren.— E. Angers, Malbaie, on'rator, 

Dttnaende* 

Re A. A. Lapointe.— First and final diridend, pay- 
able Nov. 20. Kent & Turootte. Montreal, joint-curator. 

Re J. B. Scott— First and final dividend, payable 
Nov. 15, C. A. Sylvestre, Nioolet, curator. 

Re Smith. Fisohel & Co.— First and final dividend 
on privileged claims only, payable Nov. 20, A. W. 
Stevenson, Montreal, curator. 

Separation a» to property, 
Adeline Lepine ts. Joseph Estiambre dit Sansfa^on, 
carter) Quebec, Not. 2. 



Georglanna Eoohette ti. Joseph ValUe, c 
Laehnte, Get 2S. 

Antoinette Boy ti. George Dobeiier. iaaksepcr, 
P6faite an Pie, Get 30. 

Molina White ts. Charies Bdouaid Gaciioit. Masrt^ 
real. Get 27. 



Not. 15 is proclaimed as aday of PublieXhaakigiTins. 



OBNBRAL NOTJSS. 

Stbut Bailwatb. — The exereise of the 
human forssight, knowledge, skill and dare reqpnT9d 
of a railroad opeimted by sisain, is also demandud «f 
a stfeet railway ; Dov^kertM t. Mimomri R, Os. (Mo.). 
15 West Bep. 235. 

Not quite Murdib.— (Turran had a friend who was 
Tory preoire in his use of language. One day tbcy 
heard a man saying '* ouroeity " instead of earienty. 
The friend renmrked : " Just listen how Chat mtmdoea 
murder the language." ** Not so bad as that." i^oin- 
ed Curran, ** he only knocked an eye out*' 

Wild Bibos' Eoos.- At the Neweaatle Cooaty (Asc) 
Court reoectly an action was brought to reoorer dam- 
ages for wrongfully entering upon the Faroe and Staple 
Ishuids, of whieh the plaintifFwaa the levee, and car- 
rying away the eggs of the wild birds. After eoMid- 
er^le discussion on the gueetion as to whether tbava 
was any ownership in the eggs. Judge Holl said he 
had no doubt that the owner of the land had proparty 
in the wild birds so long as they remained en or orar 
his land. A Teidiot by eonsent was takaa for tlae 
plaintiff for £1 and costs. 

A Psovignio Youve Lawtbr.— Miss Oatheriaa 0< 
Waugh, a graduate of the Bockford Seminaiy, who 
has reoeiTed the degrees of A.M. and B.A., and era- 
duated at the Union OoUege of Law in Ghieaft<»« ia 
1886. is practicing law in Bockford. Let it be said to 
the credit of the men in her profession, that she has 
reoeiTod the utmost kindness and ooartesy from tham 
one and all, and knowing that some of them do aoC 
approve of women entering the profsasioii, it is all the 
more remarkable. Miss Waugh has had better aiie- 
osss than she anticipated, and is doing well for a 
young lawyer. For the past year she has taksa Prof. 
Morrison's plaoe as instruetor of oommeraial law, pol- 
itloal economy and oiril goTemmeat at the INsinesB 
College.-/?od^onJ UU.) Mormng Star. 

TSOIS MILL! P&UrOS DB rBAQ POITB OIIIQ CBMlIinB.- 

La eour de cassation i Bome a ea, ess joors deraien, 
k se proaoneer an snjet d'on proe^ Traimeat eattra- 
ordinaiie. Le 22 sept 1884, M. I'aToeat NieoU daSiaaa 
entrait k Bome porteur d'une bolte eoaienaat WO 
grammes de sucre- Les i^l^ employ^ de rootroi 
taxdrent la bolte ; le montant des droits k payer 6tait 
de 4 oentimes, plus 1 centime poor le timbre. I/aTeeat 
paya en protestant. car i1 s'agissait d'aae aarshaadise 
pesant moins de 500 gr., exempts par eona^aaat du 
paiement des droits d'entrte. Unproete oontrel'ad- 
ministration de la Ville ^smelle fut engage Les 
tribunauxdonndrent raison li TaTooat ; la Ooar dhi^pel 
oonflrma le jugement Mais la tenase adiinistralJoa 
voulut ^puiser toutcs les instances ; elle porta la oboee 
4 la Gourde cassation, qui a oonaacr^ d^flnitlTeBsent 
sa triple d^fisite et I'a oondamnte auz f rais sa aMialaat 
en chiffires rondi k BfiM f ranes. 
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Vou XI. NOYEHBEB 17, 1888. Na 46. 



The &cility with which laws are made and 
amended in Canada probably tends to in- 
duce foi^tfalnees of them when made. The 
proclamation oonstitoting the '^Bar of Ot- 
tawa" nnder 44-45 Vict ch. 27, was issued^ 
apparently, withoat any recollection of the 
more recent statate, 40-50 Vict ch. 34, by 
which the organization of new sections of the 
bar is placed nnder the control of the General 
Gonndl of the Bar of the Province, and which 
requires that there mnst be at least thirty 
advocates entered on the roll of the district 



Jndge Daniels, <^ New York, has refiised 
an application for naturalization, on the 
groand that the applicant was a man of bad 
habits. It appeared that the aspirant to 
citizenship was in the habit of using liquor 
too freely, and sometimes got drunk and 
beat his wife^ The judge, however, held out 
the hope that a reform in the habits of the 
applicant might eventually secure the privi- 
lege. This is said to be an extremely rare 
case of exclusion^ with the exception of the 
Chinese. 

The Bo9lan Advertiser contains an account 
of an interview wiih Mr. W. D. Howells, in 
which the American novelist explains his 
method of securing copyright in England. 
''Every instalment of a story is forwarded 
to the British publishers and put into type 
upon the other sida It is then published in 
pamphlet form simultaneously with its pub- 
lication in Harpef'i Magagine in this country. 
To meet the requirements of law, at least 
twenty-five copies are printed, and a bond 
Kde siJe <^ at least one copy is made. This 
secures the copyright The story is not pub- 
lished as a serial in an English magazine 
eunaltaneously with its appearance in 
Harper's, because the publishers of Harper's 
would hardly agree to that When the story is 
completed, a duplicate set of plates is made 
by the British publishers, and forwarded to 
me, so that the book may be printed on 



either side of the water as may be desired, 
and it is covered by copyright in both, 
countries." 



In a recent case of OwUed States v. Denidte, 
S6 Fed. Bep. 407, it was held that a decoy 
letter with a fictitious address, which there- 
fore cannot be delivered, is not " intended to 
be conveyed by mail," within the meaning 
of the statute of embezzlement Speer, J., 
said : " It seems to come most clearly with- 
in the decision of Judge Neuman in the case 
of UniUd States v. Rapp, 30 Fed. Bep. 818. In 
that case a 'nixe'— that is, a letter addressed 
to a fictitious person, or to a place where 
there was no post-ofSoe— was placed in what 
is known as the ' nixe basket,' a reoeptade 
for unmailable matter. This was to be for- 
warded to the dead-letter office. This was 
held by the court not to be mail matter with- 
in the meaning of sections 5467, 5469, of 
the Revised Statutes. In the English case 
of Queen v. Gardner, 1 Car. & K. 628, cited by 
Judge Neuman, the embezzlement of a decoy 
letter was held not stealing a post-letter 
within the statute; taking of the contents 
was held larceny. In the case of Queen v. 
Rathbone, 2 Moody Gr. Gas. 242, an inspector 
secretly put a letter prepared for the purpose, 
containing a sovereign, among some letters 
which a letter carrier, suspected of dis- 
honesty, was about to sort The letter car- 
rier stole the sovereign. Mr. Baron Gumey 
held that he could not be convicted of steal- 
ing a post^letter, such letter not having been 
put in the post in tl^ ordinary way, but was 
rightly convicted of mrceny oi the sovereign 
laid as the property of the postmaster 
general 

SUPEBIOB OOUBT. 

MONTBBAL, Oct 19, 1888. 

B^are Lobanobb, J. 
Lnuffio et aL v. SAuvit, and Cabdinai^ Peti- 
tioner, and St. Ajioub, mis en cause, 
BaU^retaimng from guardian current money 
seised, 
A voluntary guardian petitioned to have a 
sum of current money which was among the 
articles seized, placed under his guardianship 
by the bailifi; who was retaining it Thelat> 
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tor refdfled, citiag 664 C. C. P. : *" If current 
** money ia seised, mention of its kind and 
** quantity most be made in the inventory, 
" and the Sheriff must return it with the 
« monies levied." The petitioner submitted 
that this was a command to seizing officers to 
retain in their own possession, till return of 
the warrant of execution, any current moneys 
seised. 

LighihaU for petitioner :— a G P. 564 has 
not such a meaning, but merely directs the 
seising officer to return such money at the 
9ame time as the monies levied from the sale. 
Meanwhile it ought to pass, like other articles, 
into the guardian's possession. See Art 560. 
** The Sheriff or officer making the seizure, is 
" bound to accept a solvent depositary offered 
" by the debtor." Cf. Art 662 ... . *• that the 

prcperty Kized be placed under his care 

"after a verification and inventory of the 
" whole has been made." If held otherwise, a 
defendant, or third party, might be put to 
great loss during a seizure where the whole 
seised was in cash, and lose entirely the 
benefit of offering a guardian or surety. As a 
matter of fact, in the present case, all the 
ready cash of a third party's business was 
taken away and held by the bailiffl 

DeBeUefewUe, contra .-—The woixi " must " 
in Art 564 is "imperative," not "facultative," 
therefore the bailiff is obliged to hold the cur- 
rency until he returns the other moneys 
levied. 

The Court held the latter view, and thus 
interpreting articles 564 & 601, dismissed the 
petition. 

W. D. LighihaU, for petitioner. 

JSL Lrf, DeBellrfewUe, for mie en cause. 
(w. n. L.) 



SUPERIOR COURT. 

Ayucbb, (Dist of Ottawa,) Feb. 24,1887. 

Before Wurthilb, J. 

Lavbll v. MgAndbbw. 

Action en homage — Rents, issues and profits — 
Possesdan-^Annulment of letters patent 

HxLD : — ^1. That a demand for damages or com^ 
pensatian for fruits, issues and profits, cannot 
he included in an action of boundary, 
2. Thatin order to hring and maintain an ac' 



turn ofhovndary, it is neoasary to he inpot- 
session, tmder daim of ovmerMp, of the 
hody of the property for which a boundary 
is sought 

3. That letters patent granted by the Cfrown^ for 
land, cannot be annulled at the suU of a pri- 
vote individual^ and can only be declared 
null and repealed upon information bnmgkt 
by one of the law officers cf the Qrown. 

Pbb Cobiah.— The action m this canse Is 
one of boundary, to which the plaintiff has 
joined a demand for past fruits and issues. 

The defendant pleads by demurrer : 1. That 
the lands in question are not oontigaous, and 
that an action for boundary consequently 
does not lie ; and 2. That a demand for dam- 
ages, or compensation for fruits and iasoea, 
cannot be included in an action for boundary. 

He also pleads, by a peremptory exception, 
in the first place, that the plaintiff is not in 
possession as owner of the land in respect of 
which he claims a division line and bonndsr 
ries ; and, in the next place, that the letters 
patent granted to the plaintiff for the land 
claimed by him were obtained by frand< and 
should be declared null and repealed by the 
Court 

The plaintiff has answered this exception 
in law ; alleging, in answer to the first alle- 
gation, that the defendant cannot question 
his titie, and in answer to the other allega- 
tion, that letters patent granting lands can 
only be annulled at the suit of the Crown. 

Both the demurrer and the answer in law 
are now before the Court for judgment 

I will first take up the demurrer. 

A reference to the declaration shows that 
it does not appear by the allegations that the 
lands in question are not contiguous. Whether 
they are so or not is a qnestion of fact^ ie> 
quiring investigation and proo( but is not 
matter for a demurrer. The first ground of 
demurrer must, therefore, be rejected. 

The object of an action of boundary, ao* 
cording to Articles 941 and 945 of the Code 
of Civil Procedure, is solely to determine the 
boundaries between two contiguous lands 
andy if necessary, to place boundary marks 
in the division line. Pr^v6t de la Jann4s, 
voL 2, Na 585, thus defines this action:^ 
'' L'action de homage est ceOe par IsqneUe 
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" je ooncluB mmtre mon voisin, & oe qa'il Boit 
" ofdonn^ qii*il sera plants par des experts 
" dee boroes et limites entre nos heritages 
'' oontigoa." It 18 not the revendication by 
one of the parties of a certain and definite 
piece of land from the other, bnt is an action 
which seeks to render certidn that which is 
nnoertain, to fix by a definite division line 
limits then uncertain. In the action in re- 
vendication one of the parties is plaintiff and 
the other defendant, while in the action of 
boondary, each of the parties is at the same 
time in effect plaintiff and defendant ; in the 
latter action, each seeks to be maintained in 
the possession of what he claims as his own. 
This is clearly pat by Aabry & Ran, Vol. 2, 
Section 199:— "Bien que Taction en bor- 
" nage, form^ par an voisin qui se plaint 
** d'antidpations commises k son prejudice, 
" tende k obtenir des restitutions de terrain, 
** elle ne perd pas pour cela son caractSre 
" proproi et ne d^ndre pas en action en re- 
*' vendication. Elle n'en consti toe pas moins, 
" malgr^ oette ciroonstance, on jvdieium dvh 
**pleXt c'est-ft-dire one de ces actions dans 
'* lesqoelles ehacone des parties est k la fois 
" demanderesse et d^fenderesse, et doit par 
" oons^qoent faire preave de son droit" 

The owner who revendicates his land can 
only claim the fruits and issues of the past 
from the possessor in bad faith. Article 411 
of the Civil Code lays down this rule : '* A 
** mere possessor only acquires the fruits in 
*' the case of his possession being in good 
" faith : otherwise be is obliged to give the 
" produce as well as the thing itself to the 
" proprietor who claims it" And Pothier, 
ProprxHSf Ka 335, says : " Le possesseur de 
'* mauvaise foi est tenu de faire raison de 
' tous les frnits de la chose revendiqu^ qu'il 
** a pergus depuis son indue possession." 

Now, in an action of boundary, where the 
object is to determine limits which are un- 
certain, where each of the parties claims and 
has to prove what is his, how can either 
party be accused of having encroached in 
bad faith until after the uncertain has been 
made certain by a definite settlement of the 
limits, and the existence of an encroachment 
baa been tiiereby established ? I conclude, 
tbereforOi that a demand for fruits and issues 
of the past cannot be joined to an action of 



boundary, which ceases to be pending when 
its object has been accomplished) that is 
when the boundaries have been definitely 
settled. I am with the defendant on this 
point ; and I maintain the second ground of 
his demurrer, and order the demand for da- 
mages or compensation to be struck firom the 
declaration. 

I now pass on to the^ answer in law. 

Who has the right to bring an action of 
boundary ? Only an owner, who is in pos- 
session of his property. 6 Pandectes Fran- 
gaises, page 381, Na 46 : "La demande k fin 
'* de bornage pent Stre formte par quiconque 
" est en possession l^time." 3 IMnisart 
verbo Bornage, page 655 : ** L'action de bor- 
" nage pent ^tre institu^ partoute personne 
" qui possMepaisiblement" 8 Poullain Du- 
parc, page 12 : " L'action de homage est una 
" action r^lle, qui compdte au possesseur 
** d'un heritage centre le possesseor du ter« 
" rain contigu, pour qu'il soit mis des signes 
" propres k constater k perp6tuit6 la distino- 
" tion des deux terrains." Where another 
person is in possession of a property osten- 
sibly as owner, the real owner cannot, there- 
fore, bring an action of boundary; before be 
can do so, he must first oust the intruder 
and /ecover the possession of the body of his 
property by means of a petitory action, and 
then only can he call upon the neighbonis to 
verify and settle the limits and place bounds. 
The defendant's plea that the plaintiff is not 
in possession of the hereditament of which 
he asks for a boundary is therefore good in 
law, and that part of the answer in law ob- 
jecting to it must be dismissed. 

By Article 1038 of the Code of Civil Proce- 
dure, any interested party had the right to 
ask by suit for the annulling of letters patent 
granting lands, in accordance with chapter 
22 of the a 8. L C. ; but the article above 
mentioned was abrogated and this rigbt was 
withdrawn by the statute oi Quebec, 32 
Vict, chapter 11 ; and now all demands for 
annulling such letters patent can only be 
made by the Crown, represented by one of 
its law officers or by some other officer duly 
authorized for that purpose, as provided by 
Article 1036 of the Code of Civil Procedure 
and section 30 of the statute of Quebec above 
mentioned. The defendant has no right. 
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herofore, to ask by h!a exoepdon for the An- 
nnlling of the letters patent in &vor of the 
plaintiff, and the reaK>n in the lattei's an- 
swer in law objecting to that part of his ex- 
ception is well foonded, and I order that the 
allegations and the oonclasions tending to 
that end be stnick from the exception. 

The judgment of the Conrt is as follows :-; 

^ The Conrt, having heard the parties, by 
their connsel, as weU on the demorrer filed 
by the defendant as on the answer in law to 
the first peremptory exception, having ex- 
amined the proceedings, and having daliber- 
atod thereon; 

''Proceeding to adjudicate on the demurrer : 

"Oonsidering that it does not ai^)earby 
the allegations of the declaration that the 
properties of which the boundary is prayed 
for are not contigaoos, and that the allega- 
tion of each being the case is therefore not 
a ground or reason of demurrer ; 

** Considering that a demand for damages 
or for compensation for issues and profits 
cannot be included in an action for boun- 
dary; 

" Doth overrule the ground or reason of the 
demurrer herein above first mentioned, and 
doth maintain the other reason or ground of 
the demurrer, and consequently reject^ the 
allegations and that part of the conclusions 
of the declaration respecting a demand for 
damages; 

"And proceeding to adjudicate on the an- 
swer in law to the first peremptory excep- 
tion: — 

''Considering that in order to bring and 
maintoin an action of boundary, it is neces- 
sary that the plaintiff should be in posses- 
sion under claAm of ownership of the body 
of the property for which a boundary is 
sought, and that it is a good plea to the mer- 
its to oppose the absence of such possession 
by the plaintiff and the possession under 
daim of ownership of another person ; 

"Considering that Letters Patent granted 
by the Crown for land can only be declared 
null and be repealed by the Superior Court 
upon information brought by one of the law 
officers of the Crown ; 

" Doth ovenrule all the grounds or reasons 
of the answer in law, save and except that 
relative to the demand for the annulling of 



the Letten Patent set up by the plaintiff in hii 
declaratioa, and doth maintam tfaegroosd 
or reason respecting the demand for sodi 
annulling, and oonseqiiently reject the alle- 
gations and that part of the oonclnsioiiB cf 
the first peremptory exception respecting the 
demand for annulling the said Letten fW 
tent; 

"The whole with oosto compensated." 

C. B. Major for plaintiff. 

Am Chrdun for defendant. 



RECENT DECISIONS AT QUEBSa* 
Qage^PonmUm^Art 1970, C C 

Juoft:— Le cr6ander nanti d'on gage, qni 
le lemet & son d^biteur sur une leco nn aiF 
sance teite de oe dernier qu'il ne le prend 
que comme fid^-commissaiie (teiteXpeni 
son privilege ; ce mode de conversion de poe- 
session, admis par le droit anglais, n'eumt 
pas reconnu par le n6tre.— La Banqu/t Melton 
V. Bodutte,Q. &, Casault, J., 5 mai 1888. 

Odim a^oinif e8ta<e o/ jotnl (ieblor m dfoi(^^ 
Dmdend-^ Ficl., eh. 22, 
Hkld :— 1. The 48th Vict, ch. 22, does not 
aflfoct the common law as to right of creditor 
to claim against the estate en dieonfitvndt 
joint debtor. 

2. Under the common law of this Province, 
a creditor claiming agunst theestato of a joint 
debtor, is entitled to toke a dividend on hif 
claim, only after deduction therefrom cl 
whatever he may have received from bis 
other joint debtors. 

3. Money due by the creditor at the time 
of the claim is to be set off against it and not 
against the dividend to be declared upon it 
— /n re Ckinie, The Bank ofB. N. A., dainunt, 
and RaUray et al., contesting, & C, Andrews, 
J., Sept 10, 1888. 

Arrtragee — iV«aip«ian— Air«|^M«r«M«l-ir- 
tides 2009, 2081, 2086, 2123, et 2125 C C 
JuGi :— Las titres originaires de oonoesBion 
par la Couronne ne sont pas soumis aux for- 
mality de Fenregistrement, et les arr^rsges 
des rentes constitutes cr66es par ces titrtf, 
qui ne sont pas prescrito, sont tons dns ptf 
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privUdge va mtoe lang^ nonobetant lea ar* 
tides 2066 et 2125 a a—Cbfpora(um(i0 Qu&)ee 
V. J^riand, G. a, Gasaalt, J., ler join 1888. 



Piage—Barntre PrhenHve—AX VkL, eh. A& ei 
amendementt, 
Juai:— Lea pUugnants ne peayent peroe- 
voir de phages qu'aa moyen de barridree 
plao4£8 Bor lean chemiiis> avec afficbe d'un 
tableaa dee p^agee, oa de barridrea pr6ven- 
tivee (ehick ioH-ffoUi) tel que voola par la loi.~ 
Let Syndici dea ChemntdL BarrHre de la Rive 
Nard y. Parenty conr dee seaeioiia de la pais, 
Chaayeao, J., 10 aept 1888. 

iZwripi— F«r6aJ-2Vjlimony— JrKcfe* 1233 and 

1234 a a 

Hbld : — 1. In non-commerdal matters, ver- 
bal testimony ie inadmissible to extend or 
alter the purport of a written receipt 

2. Verbal testimony is inadmissible to 
impogn a written document for fraud, except 
where such fraud is charged in the making 
of the document or immediately connected 
theiewith, in such a manner that the party 
against whom it was practised, could not pro- 
tect himself in the drawing of the document 
or otherwiae in writing. 

3. A document, to avail as a commencemmt 
deprewoepar 6enl^ must be the best evidence 
obtamable of its kind, and will not give rise 
to the presumption, where 'the existence, in 
the hands of the party, of other more direct 
and better written evidence is made to appear, 
no cause being shown for its non-production. 
—WckriH V. Lachaxd, 8.G, Andrews, J., Sept. 
10,1888. 



ATTEMPT TO COMMIT LARCENY. 

In dark v. SUUe, Tennessee Supreme Court, 
April, 1888, it was held that the act of opening 
a cash drawer for the purpose of stealing 
money is an attempt to commit larceny, al- 
though there was no money In the drawer at 
the time. The Court said :" The direct ques- 
tion here pieaented has never been passed 
. npon by ttiis court, but it is by no means 
one without authority. It has received much 
discoBsion in the text-books, and in the ad- 
judged casea from other courts. The English 



are conflicting. In Beg. v. OMum^ 
Leigh & G 471, it was held there could 
be no attempt to pick the pocket of a 
person who had no money at the time in her 
pocket; while in Beg, v. OoodhaU, 1 Denisoo 
Br. Caa. 187, it was held an attempt to pro- 
duce a miscarriage could be committed on a 
woman supposed to be, but not in iiact preg- 
nant It appears to us that these caaea 
cannot be reconciled, although Mr. Heard, in 
his 'second edition of Leading Criminal Cases 
(vol. 2, pp. 482, 483) has attempted to do so. 
We are constrained to agree with Mr. Bishc^ 
that 'these diflfering opinions must have 
sprung from opposite views in the two 
benches of Judges.' Bish. Crim. Law (7th 
ed.), i 741, note 1. The American cases seem 
to be uniform, or at least substantially so, 
for here the few conflicts are more apparent 
than real In Bogen v. CommonweaUh, 5 Serg. 
& R. 463, the Pennsylvania court held that 
an indictment for assault with intent to steal 
from the pocket is good, though it contains 
no setting out of any thing in the pocket to 
be stolen. Duncan, J., in delivering the 
opinion of the court, said : ' The intention of 
the person was to pick the pocket of what- 
ever he found in it, and although there might 
be nothing in the pockety the intention to 
steal is the same.' So in Massachusetts, 
under a statute differing in terms but the 
same in substance as our own above herein 
quoted, it was held that the indictment need 
not allege, and the prosecutor need not prove, 
that there was in the pocket any thing which 
could be the subject of larceny. Common- 
toealih V. McDonald, 5 Cosh. 365, See also 
Commonuea^A V. Jacob*, 9 Allen, 274. To the 
same effect is l^aU v. Wdson, 30 Conn. 600. 
So in Indiana it has been held that an assault 
on one with intent to rob him of his money 
may be committed, though he has no money 
in poesession at the time. HdmUUm v. SUUe, 
36 Ind. 280; & C, 10 Am. Bep. 22 If an 
indictment for an attempt to steal the con- 
tents of a trunk or room would not be good 
where it transpired that there was nothing 
in the trunk or room, then it would seem to 
follow that the indictment, in the case where 
there were goods in the trunk or room, would 
have to allege what particular gooda the 
thief purpoaed to steal; and if neoeasary to 
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allege, it is necessary to proTe; and how 
oonld this he proven where there was a var- 
iety of different goods, and the thief was 
arrested before he had laid hands npon any 
article? Again, if the thief is <»aght with 
his hand in yonr pocket before he can grasp 
any of the contents, and it is foond that 
the pocket contains both money and a 
watch, how can it be proven that he inten- 
ded to steal both; and if not both, which? 
And in the case last pat is there any more of 
an attempt to steal, the thief being ignorant 
of the presence of the watch or money, than 
there would be, had he with similar intent 
and ignorance, placed his hand in an empty 
pocket? In each case there is the substan- 
tive and distinct offence as prescribed by 
the statute. There is the criminal intent^ 
and an effort made to carry out the intent to 
the point of completion, interrupted by some 
unforeseen impediment or lack outside of 
himself, special to the particular case, and 
not open to observation, intervening to pro- 
vent success, without the abandonment of 
effort or change of purpose on the part of the 
accused. As said by Mr. Bishop : * It being 
accepted truth that the defendant deserves 
punishment by reason of his criminal intent, 
no one can seriously doubt that the protection 
of the public requires the punishment to be 
administered, equally whether in the unseen 
depths of the pocket, etc., what was supposed 
to exist was really present or not' 1 Bish. 
Crim. Law, { 741. The community suffers 
from the mere alarm of crime. Again: 
* Where the thing intended (attempted) is a 
crime, and what is done is of a sort to create 
alarm— in other words, excite apprehension 
that the evil intention will be carried out- 
the incipient act which the law of attempt 
takes cognizance of is in reason committed.' 
1 Bish. Crim. Law, J 742. The true legal 
reason for the conclusions reached is that 
the defendant, with the criminal intent, has 
performed an act tending to disturb the 
pubhc repose. Id., J 744. Mr. Wharton's 
views on this at one time perplexing ques- 



ping uncapped gun, MuOm y. Siale, 45 Ala^ 
63; B. a, 6 Am. Bepi 691. Bi«aking an 
empty safe, SUMie v. Beal, 37 Ohio St 106; a 
a, 41 AnL Bepi 49a See note, 41 Am. Bep^ 
492.— ilZ6(my Law JowmaL 



THE VALUE OF A HUSBAND UNDER 
LORD CAMPBELD8 ACT. 

Can there be circumstances under which a 
husband beoomes absolutely of no value to 
his wife? This appears to be the question 
raised in the case of SUmpmm y. Wood^ 57 
Law J. Bep. Q. B. 464, reported in the Sep- 
tember number of the Law Journal ReporiM. 
The necessity for appraising the yaloe of the 
husband in question arose from the fact that 
he had been killed by the negligence d the 
defendants or their servants. The common 
law made short work of the difficulty with 
the simple rule that a personal action dies 
with the person ; but Lord Campbell, by the 
Act which bears lus name, and which was 
the outcome of a more complicated state of 
society, altered the common law, and the 
death of a husband, father, brother, ixt other 
relative is no Icmger treated as an iiytuy 
which is nullified by the fact that the chi^ 
sufferer is dead. The change cannot seri- 
ously be supported on the ground that the 
old law was an inducement to negligent per- 
sons to take care to kill their victims ontr 
right instead of maiming them. If there be 
such depravity in human nature it should be 
dealt with not in the civil but the criminal 
court The common law looked npon death 
as a common enemy against which all but 
murderers were anxious toguard.so that its 
victims must He where they falL Lord 
Campbell's Act imposes the burden cm the 
nearest shoulders, which have frequently to 
bear a grievous weight quite disproportion- 
ate to the oflfonce committed. Whether or 
not this measure was just is not a matter of 
law, although the consideration of the prin- 
ciples involved throws light on the application 
of the Act wbicli has now been in fofoe for 
forty years almost in the same terms, yagoe 
and general as they are, in which it was ori- 
ginally passed. 

Those who read the report of the caee will, 
at an early moment, be struck with the sin- 
gular appropriateness of the veidict d the 
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jury. The action was hronght on behalf of 
a wiib who had left her husband and lived 
M the wife of another man, while he oon- 
Tenely lived with another woman. She re* 
oeived no support from him, bat only casual 
small snms which might have been given by 
8 stranger. Substantially, therefore, she did 
not lose much, but still she had lost her hus- 
band, for which the jury gave her £6. To 
this happy conclusion of the case the defend- 
ants demurred, and moved that judgment be 
entered for them on the ground that there 
was no cause of action. In giving judgment, 
Mr. Jostice lianisty lays down the law as to 
the duties of husbands towards their wives. 
Lord Goke is vouched for the proposition 
that an adalt6h>ns wife tarrying away from 
her husband loses her dower, and later on 
the Court of King's Bench laid down that a 
husband is not obliged to support an adulter^ 
OQS wife. A similar view was taken in a 
poo^law case. The question under the Act 
was whethez the wife had suffered any pecu- 
niary loss by the death of her husband. Mr. 
Justice Manisty decides that under the dr- 
cmnstanoes, and there being no evidence of 
any reconciliation being probable, the wife 
loses her cause of action. Mr. Justice Ste- 
phen assumes in the plaintiff's favour that 
the statute applies when there is a legal right 
in the plaintiff to support from the deceased, 
but that the right must be such as to give a 
reasonable expectation of pecuniary advan- 
tage The example he gives of a father who 
sapports his son, and whose income depends 
on his own life, being killed, and his son 
bringing an action, is not particularly happy. 
A father is not bound to support his son; 
and if the point of the illustration lies in the 
father having a life interest, the case put is 
one in which the plaintiff has no legal right, 
but he has reasonable expectations of pecu- 
niary advantage. If the point lies in the 
fact that there was no legal duty on the 
father, it only helps the present occasion to 
the extent of showing that it is unnecessary, 
which appears an elementary proposition. 

The true solution of the question would 
Beem to lie in the fact that Lord CampbeU'o 
Act does not create a cause of action. It 
adds heads of damage to existing causes of 
action, and to decide that the bass feet of 



matrimony gives the wife a right to succeed 
under Lord Campbell's Act, would be to read 
that Act as if it brought into existence a new 
cause of action. The test is not whether the 
person killed was legally bound to support 
the plaintiff, but whether he did in fact sup- 
port him, and would have continued to do so. 
The woman with whom the dead man had 
been living would, from this point of view, 
better qualify as a plaintiff under the Act 
than the lawful wilei She may have had a 
reasonable prospect that the husband's pro- 
vision for her would be continued, but she 
could not sue for the reason that the statute 
only applies to relatives, which means legal 
relatives. The mere fact that the plaintiff 
was the wife of the deceased was no doubt of 
pecuniary value to her, and enabled her to 
obtain the small sums given her, and it is 
no objection under Lord Campbell's Act that 
the pecuniary gain was gratuitous. A 
schoolboy could, we suppose, recover da- 
mages for the loss of an uncle who gave him 
a sovereign every Christmas. The fact of 
having a husband, although separated from 
him in the way in question, is in a sense a 
commodity, but its loss can hardly be held to 
amount to a pecuniary loss under Lord Camp- 
bell's Act unless that Act creates an entirely 
new cause of action.— Laio JiAimud (London). 



CO UR7 OF QUEEN'S BENCH- 
MONTREAL* 
Lease— Ooeupatum of shed not mentioned in the 
lease— Aocessory—Acquiesoence, 

Hdd .-—Where the lessee leased buildings 
in course of construction, and on taking 
possession of the sstme, also occupied and 
used, without objection on the part of the 
lessor, during nearly four years, a small 
shed in the rear of the leased premisesi— that 
the shed, though not mentioned in the lease, 
nor shown on the architect's plans of the 
buildings, must be considered as an accessory 
of the premises leased, and that the lessor, 
by acquiescing in the lessee's occupation, 
for so long a period, without claiming rent, 
had placed that construction upon the con- 
tract— Ifyfer ei viT A Styles, Dorion, C. J., 
Cross, Baby, Church, JJ., Feb. 25, 1888. 

rro Appeal in Montreal Law Reports,! Q. B. . . 
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Procedure— Putting htuibcmd of drfendani in 
the caiue—Leaee, Constrvetion of. 

^gld .•—1. Where the plaintiflf was ordered, 
by a jadgment of the Court, to bring Uie 
husband of the female defendant personally 
into the cause, that the service of a new writ 
and declaration setting forth the demand in 
full,uponboth husband and wife,was sufficient 

2. That where the lease stipulated that the 
lessee should have the use of a portion of the 
yard in rear of the building leased, which por- 
tion should be determined by the lessor, with 
right to the lessee to fence the same at his 
option, that the lessor was not entitled, after 
the lessee had been four years in possession, 
with the yard open, to erect a fence across 
the yard, more especially as the fence 
deprived the lessee of light and air.— Ifyfer 
etvir & Styke, Dorion, C. J., Cross, Baby. 
Church, J J., Feb. 25, 1888. 

Uhd^Tdegraph Company— 'Dranmiseian of 
libeUaus matter— Publicatum of judicial 
proceedvnge— Damages. 
Hdd .•— 1. That the publication of an extract 

from the declaration of a party in a suit 

entered, but before the return of the action, 

is not privileged. 

2. That the communication by a telegraph 
company of a dispatch to its employees 
engaged in transmitting and receiving such 
dispatch, is a publication. 

3. That a telegraph company is not bound 
to transmit a dispatch of a libellous nature, 
and is not entitled to plead its statutory 
obligation to transmit the dispatches entrust- 
ed to it, in answer to an action of libel for 
the transmission of a libellous dispatch. 

4. That the reAisal of the defendant to 
disclose the name of the person at whose 
request the libellous matter was transmitted, 
was an aggravation of the wrong, and sub- 
stantial damages should be awarded, (Dorion, 
C. J., and Cross, J. dissenting as to dtm- 
ages).— ilrcAam6autt & Oreat North WeHem 
Telegraph Co., Dorion, C J., Monk, Tessier, 
Cross, Baby, JJ., March 27, 1886. 

ry SOLVENT NOTICES, ETC. 
Quebec OffUsial QaaeUe, Nov. 10. 
Jtidieial AbandonmaUt. 
LMirent Ohandonnet, trader, Bt Pierre Lea Beoqneta, 
Not. 8. 



U. T. A. Donahue, trader. Boberral, Oot ST. 
Marie Q<mlet> dioe merehant. lAviB, Got. SO. 
Timothy Kenna, Montreal, Not. 2. 
I. MolTer k Oa, Salaberry de Valleyfteld, Nor. 6L 

CuTQlton €ippO% ^t9a m 

Re Zo0l & Aabnt-W. A. CaldweU, Montreal, 
curator, Nov. S. 

Re Lefaivre k Labeige.— G. Deamarteaa.'Montraalf 
curator, Nov. 7. 

Re Napolten Pronlz.— G. Desmaiteaii, Montreal, 

curator. Not. 2. 

Dimdende. 

Re OliTier Ghampisn>, trader, St. Hyfteiuthtt.— 
First and final diTidend. payable Not. 37, J. B. Moria. 
St. Hyaointhe. oniator. 

^ a T. Jett^—Flrst and final diTidend, payable 
Not. 24, G- Deamarteau, Montreal, curator. 

Re J. Jj. Lamploush. — DiTidend. & 0. Fatt, 
Montreal, curator. 

Re ATila Bin, trader, SL HiUire.— Dividend, pay- 
able Not. 2B, M. B. Bemier, St. Hyaeinthe, ourator. 
SeparaHon a» io pnpertif. 

Emilia Bfaceau tb. Henry Shawl, Montreal, Nor. 7. 



GENERAL NOTES. 

Judicial WnQBT.~The new Chief Jnetiea. mji a 
New Crleans journal, i» the smallest man of the Su- 
preme Gonrt of the United Sutes, weighinsl25 pounds, 
and being 5 feet 6 inohes in height Associate Justice 
Gray is the largest, measuiing 6 feet 5 inches in height, 
and pulling the scales at almost 8u0 pounds. Justices 
Bradley and Biatchford are about an inch higher than 
the Chief Justice and weigh 20 pounds mors. Associate 
Justice Harlan is next to Gray in height, 6 feet 2 
inches being his distance from the ground, and 250 
pounds his weight The other Justices are an even 
height, being between 6 feet 9 and 10 inches. With 
the Chief JusUoe in the centre and the two big men at 
each end, a V is formed when all stand ic Une. 

Pomp without Dionitt. — Lord Gockbum, in his 
" Gireuit Journeys," giTSS a ludicrous account of one 
of the processions by which the Judges on Girouit were 
reoeiTcdin the Court towns :— *' A line of soldien, or the 
more ciTio array of paltry policemen, or of dcMted spe- 
cial constables, protectinga couple of judges who floun- 
der in awkward wigs and gowns through the ill-paTed 
streeU, followed by a few swearing adTocates, and pie- 
ceded by two or three sherifb, or their eubsatntes. with 
white swoids which trip them, and a proTost and some 
baillie-bodies trying to look grand, the whole'def ended 
by a poor iron mace, and adTancing each with a diffar- 
ent step, to the sound of two cracked trumpets, ill- 
blown by a couple of drunken royal trumpeters, the 
spectators all laughing, Ac" All the surronndiBgi o^ 
the judicial system were laughable. "At InTemeas,*' 
he says, "one man was tried for jail-breaking, and his 
defence was that he was iU-fed, and that the prison 
was so weak that he had sent amessage to his juler 
that if he did not get more meat, ke womld not Mem m 
anoAei howr, and he was as good as his word." On 
another occasion the jailer had gone to the country, 
takiiiciheheiff^iheprieon wiA him. When the pri- 
soners were to be brought before the judges, Ocy 9omld 
notbegotoitU 
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The MontiBiJ appeal list has taken a sad- 
den bound since last term, 35 new cases hav- 
ing been inscribed. The roll was thus brought 
np to 98. being 8 in advance of the November 
term of last year. A noticeable feature of the 
list is the nnusually large number of appeals 
from the country districts. Of the 98 inscrip- 
tions 35 are appeals from the country dis- 
tricts, as follows:— St Francis, 12 ; Richelieu, 
9 ; Terrebonne, 4 ; Iberville, 4 ; Joliette, 2 ; 
Bedford, 2; St. Hyi^inthe,! ; Beauhamois, 1. 



The &te of recent fugitives from the United 
States is not encouraging to those who may 
now be meditating or preparing for a bolt. 
Pitcher has been consigned to the peniten- 
tiary for seven years, and all his plunder 
taken from him. The judgment of Mr. Riouz 
in the De Saun case {ante, p. 323,) has been 
maintained by Mr. Justice Church, on a peti- 
tion for hahecu corpus, and the prisoner re- 
manded to be surrendered in due course. 
The decision of Mr. Justice Church will 
appear in the Queen's Bench series of the 
Montreal Law Reports. 



tioned along the line for the defence of the 
wall 



Mr. Clayton, an English solicitor, who is in 
his ninety-seventh yeari— and apparently 
almost as sturdy as the old Roman wall in 
^'hich he takes delight,— lately invited the 
Law Society to visit him in his domain near 
Newcastle. For miles the great Roman wall 
traverses his property, and he has caused the 
earth to be cleared away so that the magni- 
ficent monument is said to stand out in 
almost its original strength and solidity. The 
various double gates are clearly indicated, 
the holes in the stones in which the iron 
* pivots worked being well preserved, while the 
nits in the sills made by the wheels of the 
war chariots are distinctly marked. On either 
side of the gates are the guard-houses, while 
ftt regular intervals appear the foundations 
of the castles and camps which sheltered 
main bodies of the troops which were sta- 



COUBT OF QUEEN'S BENCH, 
MONTHEAL* 

Action 6-.i dSnoneiation de nouvel cmire-^Sto- 
tui(jry Privilege to maitUtUn toU-bridge-^ 
Infrinffement 
A statutory privilege was accorded (by 26 
Vict, c. 32) to a person, his heirs and assigns* 
to levy tolls on a toll-bridge erected by him 
over a river, and by the statute according 
such privilege^ it was enacted (sect 10) " that 
** after the bridge shall be open for the use of 
" the public, no person shall erect or cause to 
" be erected any bridge or bridges, or main- 
'' tain or cause to be maintained, any means 
** of communication for the carriage of any 
'' person, cattle or carriage whatsoever, for 
** hire, across the said branch of the river Ya- 
** masks, at the place above mentioned, any- 
" where within one mile above and one mile 
" and-arhalf below the said bridge, under 
" penalty, etc., provided that nothing in this 
'' Act shall be construed to deprive the pub* 
'* lie of the right of crossing the said river 
'' within the limits aforesaid, by fording, or 
*' in canoes or otherwise, without payment^ 
A large number of persons built a subscript 
tion bridge within the limits of the statutory 
privilege, avowedly with the object of avoid- 
ing the use of the toll-bridge and depriving 
the owner of the benefit of his privilege. 

Hbld .'—That this was an indirect mode of 
defeating the statutory privilege, and that 
the defendants should be condemned to de* 
molish the bridge by them constructed.-^ 
Girard & Bilanger et al, Monk, Taschereau, 
Ramsay, Sanborn, Loranger, JJ.,Sept 22,1874. 

Libel in newtpaper and libel in pUading^^In* 
ddental demand-^Etidence as to trtUh of 
libel — Evidence of previous character of 
plaintiff-' Verdict of jury in libel oases—Ea^ 
cessive award'-- Absence of material witness 
-^Affidavit of juror as to motives of other 
jurors^ Beadings of unproved newspaper re 
port to jury- 

Hbld:— 1. That an incidental demand is 

* To Appear in Montreal Law Reporti, i Q. B. 



wo 



THB LB&ALNEWS. 



sufficiently HbOUe if; instead (^setting oat at 
length a libel complained of, it refers to an 
answer to plea immediately preceding, as 
forming part thereof 

2. That an incidental demand will not be 
rejected as illegally filed becaose it is not ac- 
companied by a petition as required by Art 
162 acp. 

3. That under the laws of this Province an 
action lies for libellous allegations contained 
in pleadings. 

4. That a plaintiff in an action for libeL 
who is attacked by an additional libel in the 
plea to his action, may proceed by incidental 
demand in order to obtain a condemnation 
for this additional libeL 

5* That when the defendants in a jury trial 
have issued a venire foctcw, attended at the 
striking of the panel, proceeded to trial, and 
taken their chance of a favorable verdict, tliey 
cannot afterwards obtain a new trial on ac- 
count of alleged defects in the assignment of 
facts for the jury. 

6. That a new trial will not be granted be- 
cause a material witness was absent, although 
he was duly subpoenaed and the proper con- 
duct money was tendered him, when the 
party who called him neglected to apply for 
a postponement of the trial- 

7. That evidence tendered by the defen- 
dant in an action of libel as to the previous 
conduct and character of the plaintiff was 
properly rejected as illegal, especially when 
such matters were not referred to in the 
pleadings. 

8. {By the majtmty of the Court). That in 
actions for libel, the assessment of damages 
is peculiarly the province of the jury, and 
that a verdict of $6,000 for the newspaper 
libel complained of in this case, and of ^,000 
for the libellous allegations of the plea, was 
not so excessive as to lead to the inference 
that the jury were led into error or actuated 
by improper motives. 

(Per Baby and ChurgbT) JJ., diss,):^ 
That the verdict of 96,000 for the libel in 
the newspaper was excessive, and justified 
the defendants in asking for a new trial. 



SemUe, that if the Coort reduced these 
damages to $1,000, leaving the damages for 
the libel in the plea undisturbed, so as to 
make the total condemnation 96,000, the 
judgment maintaining the verdict should be 
confirmed.— 2%« Mail Printing Co. & Laflanmt, 
Dorion, C J., Tessier, CrosS} Baby, Church JJ., 
Juoe 20, 1888. 



SUPERIOR COURT. 
Atlmbb (Dist of Ottawa), Sept 17, 1888. 
Before Wubtblb, J. 
The Corporation of thk Couktv of Postiac 
V. Thb PoNTiAo Pacific Junction Rail- 
way Company, and The Provincial Tbsa- 

SURKR OF QUBBBa 

Municipal law^RmQnaMon of Warden of 
CourUy^How it may be made^ and how it 
become* effectiv&^Aoceptance of reiignatim 
-^AcU of " de facto " VHErden-^Raiification 
by municipal corportUion of unauthorised 
acts of its officers, 

Hbld :^1. That, although the municipal code 
contains no provinon to that effect, the war- 
den of a ouunty can resign his office, and 
that such resignation becomes complete and 
(ffective by its acceptance by the County 
Council. 
2. That,in the absence of aU enactment, in the 
municipal code of a mode in which resigwf 
tians shoM be made, no particular form is 
required : and that the offer ofrengnaOon 
may be made by a warden wrb(dly, at a 
session of the County Council, and then en* 
. tered by the secretary-treasurer on the min- 
utes of the proceedings. 

5. That the power to appoint a warden im- 
plies the right to accept his resignation and 
name his successor. 

4. That the acts of a " defado^ warden, in 
possession and performing the duties of the 
offire, are binding upon the corporation, 
and cannot be set aside solely by reason of 
the illegal exercise of the office. 

6. That a municipal corporation may ratify 
the unauthorized octo of its officers, or the 
acts of persons assuming to be its officers, 
but which are within its corporate powers, 
and that such afi» thereupon become binding 
upon the corporation, and cannot afterwards 
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be impeac?ied by it under pretence ^at (hey 
were done without avUhoriiy. 

PiR Curiam.— This caae ia very important, 
in view of the large amount involved, and 
also of the great interests which the Connty 
of Pontiac and the railway company have in 
the issue of the snit. 

The company defendant was incorporated 
for the purpose of constmcting a railway 
from Ayhner to Bemhrc^e, passing through 
the County of Pontiac; and the corporation 
of the County of Pontiac passed a by-law, 
which was Approved by the electors and by 
the LieutenantrGovernor-in-Council, grant- 
ing an aid to the company in the shape of a 
bonus of $100,000. 

This bonus was to be given in debentures 
of $100 each, payable twenty-five years from 
the 2nd January, 1882, and bearing interest 
at six per cent a year ; and they were to be 
accepted by the company in payment of the 
bonus, in the proportion of $2,500 for each 
mile constructed. 

I have nothing to do in the present case 
with the conditions on which payment is to 
be made. The issue before me is simply as 
to the legality of the debentures themselves, 
9B signed and issued. 

When the by-law was passed, Mr. William 
J. Fdupore was warden of the County of Pon- 
tiac. After the by-law had been approved 
by the Lieutenant-Gk>vemor.in-CounciI and 
bad come into force, Mr. Poupore, for a rea- 
son which is not disclosed in the record, re- 
fused to perform the ministerial act which 
was required of him by the by-law ; he le- 
Aised to sign the debentures and to deposit 
them in the hands of the Provincial Trea- 
surer, who, by the terms of the by-law, was 
to hold them in the interest of the company 
and of the corporation, and to deliver them 
to the company when the conditions on 
which the bonus was granted had been ful- 
fiHed. 

A special session of the county council was 
held (3k the 18th January, 1882, and at this 
meeting Mr. Poupore explained the reasons 
for which he refused to sign the debentures. 
Hit refusal is recorded in the minutes of 
^he session, but his reasons are not 
mentioned. A resolution was then and 
tiiete adopted, censuring him for his conduct 



in this matter; and he thereupon said that . 
he would sooner resign his office of warden 
than sign the debentures. A second resolu- 
tion was then passed instructing and direct* 
ing him to sign the debentures in pursuance 
of the by-law ; but he again refused to do so^ 
and pressed his resitmation upon the conndl 
It was then agreed that another meeting 
should be held to acoppt his resignation, 
name his successor, and instruct his sucoes* 
sor to sign the debentures. 

A special session was convened. The no- 
tice stated that it was called to accept Mr. 
Ponpore's resignation as warden. A copy of 
this notice was served upon Mr. ^Poupore, 
but although he was aware of what was in- 
tended, he did not attend the meeting. The 
special session in question was held on the 
1st February, 1882. A resolution was first 
passed to record the verbal resignation of 
Mr. Poupore on the minutes ; and then an- 
other resolution was adopted, accepting his 
resignation as warden, and appointing Mr. 
McKally as his successor. Mr. McNally 
thereupon took the oath of office and was in- 
stalled as warden by the council; and he 
forthwith assumed thefnnctionBof the office. 
He was afterwards authorised at the same 
meeting to Bign the debentures. He did so, 
and on the 13th February he delivered them 
to the Provincial Treasurer, to be held by 
him as trustee. 

. On the 8th March following, the ordinary 
or general quarterly session of the county 
council was hq^d. At this meeting the min- 
utes of the two previous special sessions, 
which contain the record of the resignation 
of Mr. Poupore and of the nomination of his 
successor, were read; and the only objection 
made was, not as to the correctness of the 
minutes, but as to the legality of the nomin- 
ation of Mr. McNally as warden. Mr. Pou- 
pore caused his protest against the nomina- 
tion of Mr. McNally to be entered upon the 
minutes, but afterwards the minutes were 
unanimously approved and ratified. Ihen 
Mr. McNally made a report in writing, that 
he had signed the debentures and had de* 
livered them to the Provincial Treasurer in 
pursuance of the by-law ; and his report was 
unanimously accepted by the council as sat- 
isfactory. 
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Now the corporation of the County of Pon- 
tiac, after having solemnly granted a bonus 
to the railway company, and after the county 
council had formally authorized and directed 
the issue of the debentures in accordance 
with the by-law granting it, comes into court 
and asks, not that the bonus be declared 
illegal and set aside, but that the debentures 
be declaxed irregular, illegal and void on a 
pure question of formality. The position 
which the county corporation assumes is not 
one which is entitled to be viewed very 
favorably. If it had asked to have the de- 
bentures set aside because the conditions on 
which they had been subscribed were not 
fulfilled, or because the railway company 
was not in a position to carry out its under- 
taking, the position of the county corporation 
would be a much more favorable one. 

The reasons for which the court is asked 
to declare the debentures null is because 
they were signed by Mr. McNally, whose 
election, it is alleged, was null and void ; be- 
cause he had no right to sign them on behalf 
of the corporation, as Mr. Poupore was then 
the warden of the county ; and because, not 
having been signed by the latter, they are 
therefore void. 

Three questions must be considered in de- 
ciding this issue : 1.. Whether the resigna- 
tion of Mr. Poupore was regular and valid, 
and whether the nomination of his successor 
was valid 7 2. Supposing the nomination of 
Mr. McNally to have been irregular, what 
was the position and what were the powers 
and authority of Mr. McNally in virtue of 
his informal appointment? 3. What is the 
effect of the resolutions of the county council 
confirming its previous proceedings and rati- 
fying the acts of Mr. McNally ? 

As to the first question : The county cor^ 
poration rests its case upon the pretension 
that the resignation of Mr. Poupore was in- 
formal and invalid, because it was not made 
in writing, and because it was tendered at a 
special session, which was not convened for 
that purpose. It is not contended that the 
warden was appointed for a specified term, 
and that he could not resign during his term 
of ofiioe. The warden is named for one year ; 
but under a provision contained in the muni- | 
dpal code, he may be removed by a resolu- i 



tion approved of by two-thirds of the mem- 
bers of the council Although it is neoetsary 
to have a vote of two-thirds of the members 
to remove a warden who is obnoxious, which 
is a harah proceeding, and the exercise of 
the power of amotion, a simple majority of 
the oouncU can accept his resignation. The 
code does not, it is true, specifically provide 
that a warden can resign his office, bot thers 
can be no doubt that he can do so. Article 
342 of the municipal code dedaies that the 
office of mayor becomes vacant when the re> 
signation as such is accepted by the cooncil: 
and the provisions of this article, which are 
really definitions of general principles, must 
apply to the office of warden as well as to 
that of mayor. The code mentions no mode 
by which the resignation of a ma? or or of a 
warden should be made. We must therefore 
refer to the common law ; and under its pn>' 
visions a resignation, unless a special mode 
is indicated, can be made io any fit manner. 
Dillon, in his work on municipal corpora- 
tions, vol 1. No. 224, says: '* If the charter 
^* prescribes the mode in which the leaigna- 
'' tion is to be made, that mode ahoald (tf 
'' course be complied with . • • • If no particn- 
" Jar mode is prescribed) neither the rasig- 
'' nation nor acceptance thereof need be in 
'* writing or in any form of worda." And 
Angell and Ames, Na 433, say : " Where 
"neither the charter nor by-laws prescribe 
" any particular mode in which the members 
'* may resign their rights of membership, 
''and their resignation be accepted, such* 
'* resignation and acceptance may be implied 
'' from the acts of the parties. . ..Toe mplete 
" a resignation, it is necessary that the cor- 
'' poration manifest their acceptance of the 
'' offer to resign, which may be done by an 
" entry in the public books." It is moreover 
not necessary that the code should provide 
that a warden has the right to resign, and 
that the council may accept his resignation, 
as the right to appoint an officer always im- 
plies the right to accept his resignatidli and 
to name his successor. Dillon, in the section 
above referred to, says : '' The right to accept 
*' a resignation is a power incidental to every 

"* corporation The right to accept the re- 

'* signation of an officer is incidental to the 
"power of appointing him." And AngifU. 
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and Ames, Na 483, say: " The right to ac- 
'* oept a Tesignation passes incidentally with 
'' the right to elect" In this case the resig- 
nation of Mr. Poapore was made verbally, 
and the ooonty ooancil at its next meeting 
ordered that an entry of his resignation be 
made on its minntes; and this was duly 
done. 

As regards the form in which the resigna- 
tion of a mayor or a warden can be made, 
we have, it is trae» no role in the code ; bnt 
we have rules in our statutes for the resignar 
tion of a member of the Legislative Assem- 
bly. A member can resign either in writing, 
or verbally in his place in the House, and if 
he resigns from his seat in the House, the 
clerk makes an entry of his resignation in 
the journals. This is exactly what took place 
in this case ; and in the absence of all enact- 
ment as to the mode and form for the resig- 
nation of a warden, this mode and form 
ought sorely to be allowed by analogy to be 
sufficient. 

Mr. Poapore, standing in his place, verb- 
ally oflkred his resignation, and an entry of 
his offer was made by the Secretary-Trea- 
surer in the *' Register of Proceedings " ; and 
at a special session, specially called for that 
purpose, the council accepted his resignation 
and named his successor. 

The pretension that Mr. Poupore's resignar 
tion was invalid because it was not tendered 
at a special session, convened specially for 
that porpof>e, is not worthy of serious consid- 
eration, and I therefore pass it over without 
any remarks. 

I hold that the resignation of Mr. Poupore 
was regularly and legally made and accept- 
ed, and that Mr. McKally was regularly and 
legally apiiointed warden in his stead ; and 
oooseqnendy, that all his acts as such were 
legal and binding on %b& corporation of the 
county. 

We come now to the second question. 
Supposmg that Mr. McNally was not de jure 
warden under the resolution nominating and 
electing him as such, what was his position, 
&Qd what were his powers? To what extent 
coQld bis acts bind the corporation ? He was 
no intruder or usurper. He had at least a 
color of right to occupy the office of warden. 
He was elected and he assumed the office of 1 



warden, and he acted as such with the con- 
currence of the county council; and, even 
supposing his election to have been infor- 
mcl, until he might be removed fh>m office 
under a writ of quo warranto, he was warden 
defaetOf and his official acts were binding 
upon the corporation. I refer on this point 
to Angell and Ames, No. 286 : '< Though the 
" charter or act of incorporation prescribe 
*' the mode in which the officers of a corpor- 
" ation aggregate shall be elected, and an 
<' election contrary to it would unquestion- 
" ably be voidable, yet, if the officer has 
'' come in under color of right, and not in 
'* open contempt of all right whatever, he is 
** an officer de faetOf — within his sphere an 
" agent of the corporation,— -and his acts and 
" contracts will be binding^upon it" And 
No. 287 : " Indeed it seems to be clear law, 
'* that the act of an officer de faelo is good 
** whenever it concerns a third person who 
*' had a previous right to the act" 

I also refer to Dillon, on municipal corpora 
ations, Na 276 : '' In this country it isevery- 
'* where declared, that the acts of de facto 
" officers, as distinguished from the acts of 
*' mere usurpers, are valid.** And to Morar 
wets, on private corporations, No. 640 : "The 
" validity of acts performed by a public offi- 
*' cer, actually in the exercise of the powers 
" and duties of the office claimed by him, 
** rests on a distinct rule of law. In order to 
** secure the peaceful and orderly govem- 
" ment of the community, the rule has been 
*^ established that the rightof Ade/acto public 
'* officer cannot be investigated in a collateral 
*' proceeding. It must be determined once 
" for all time, in a direct proceeding to oust 
'« i,he officer." And to the article on " Title 
to Office " in the National Law Review^ vol. 1, 
Na 8, page 400 : *' An officer de facto is a per- 
" son in possession of and performing the 
'* duties of an office, who has not a perfect 
*' title to hold it, but whose acts tlie law, from 
*< considerations of public policy, treats as 
** valid, so far as the rights of the public and 
** of third persons are concerned, and whose 
" possession to the office and the right to hold 

** it cannot be raised collaterally When 

" an appointment is irregularly made, but is 
" made by the proper authority, it will confer 
'* color of tiUe A person filling an office 
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** under an appointment made to fill a var 
*' canoy will he a de facto officer, althouKh 
*' there was in reality no vacancy when the 
** appointment was made." 

Then in the municipal code we find in ar- 
ticle 120 the principle laid do^n that the offi- 
cial acts of a person filling, illegally, an office, 
cannot be set aside solely by reason of the 
illegal exercise of such office. *'No vote 
** given by a person filling, illegally, the office 
" of member of the council, and no act in 
<' which he participates in such quality, can 
'* be set aside solely by reason of the illegal 
" exercise of such office." 

Let us apply these quotations to the present 
case. Mr. McNally, at all events, filled the 
office of warden under a color of right by vir- 
tue of an election made by the proper autho- 
rity; he was at least the warden de facto; 
and he performed acts in favor of a third 
party, who had a previous right thereto 
under the by-law authorizing the bonus and 
the creation and issue of the debentures, 
which debentures the warden de jure could 
have been forced to design and issue by 
mandamus. . 

I am constrained therefore to decide that 
if Mr. McNally was not the warden dejure, 
he then occupied the office of warden under 
the color of an election and under a color of 
right, that he was not in possession of the 
office as an usurper, that he was the wardeu 
de facto, and that his acts as such are bind- 
ing upon the corporation. 

The last question is as to the effect of the 
proceedings of the general quarterly session 
of the 8th March, 1882. 

As to the possibility and effect of a ratifi- 
cation by the county council at that session 
of Mr. McNally 's acts, I refer to the follow- 
ing authorities : 

Morawetz, No. 618 : " It is an elementary 
*^ principle of the law of agency, that a person 
*' on whose behalf an act was done by an- 
** other, without authority, under an assumed 
*' agency, may adopt and thereby ratify the 
''act; and after such ratification the act 
** will be binding upon the party on whose 
'* behalf it was done, to the same extent as 
** if it had been performed in pursuance of a 
" previous grant of authority." I 

Kent's Commentaries, voL 2, page 616 : 1 



*' It is a very clear and salutary rule in re- 
*< lation to agencies, that where the principal, 
<' with knowledge of all the facts, adopts or 
" acquiesces in the acts done under ep as- 
" sumed agency, he cannot be heard alter- 
" wards to impeach them under pretence 
** that they were done without authority or 
" even contrary to authority." 

Dillon, No. 463 : ** A municipal corporation 
'' may ratify the unauthoriied acts and 
<' contracts of its agents or officers, which 
" are within the corporate powers, but not 
''otherwise." ' 

The ratification by a municipal council oi 
an unauthorised act of one of its officers, or 
of the act of a person assuming to be its 
officer, is therefore possible when it comes 
within the scope of the powers of the corpo- 
ration. Of course, if the act is iiftro virt9 of 
the corporation, it cannot be ratified, because 
the act of incorporation or the charter does 
not authorise it in the first place; but wbeie 
the corporation has the right to do an act, it 
has also the right to ratify it when it has 
been irregularly done, or when it has been 
performed by an unauthorised officer <ff by a 
person assuming to be its officer. 

In this case the act which it is sought to 
invalidate, is the signing and issuing of the 
debentures under the by-law by Mr. Mc- 
Nally. This act was within the scope of the 
powers of the county corporation ; the coun- 
cil was authorized to vote a bonus to the 
railway company and to make and issue de- 
bentures in payment of the bonus, and it was 
therefore a fit subject for ratification. After 
its ratification, supposing it to have been un- 
authorised and informal, it became binding 
upon the county corporations. I also refer 
on this point to Angell and Ames, Na 304 : 
" If a corporation ratif^^the unauthorised act 
" of its agent, the ratitication is equal to a 
" previous authority, as in the case of natn- 
" ral persons ; at all events, where it does not 
" prejudice the rights of strangers." 

Now, even supposing that Mr. McNally 
signed and issued the debentures under an 
illegal assumption of office, and without 
aothority, his act in so doing became the act 
of the corporation of the County of Pontiac, 
and this not by a vote of the majority, but 
by the unanimous vote of the council, adept- 
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ing the lesolntions aooepting as satisfactory 
the report which he had made to the effect 
that he had signed the debentures and had 
delivered them to the Provincial Treasurer 
in puranance of the by-law. The ratification 
therein contained was equal to a previous 
authority, and did not in any way prejudice 
the rights of strangers ; and, as I have already 
8aid> it made Mr. McNaUy's act binding in 
any event upon the corporation. It cannot 
now be impeached by the corporation, under 
the pretence raised in this suit, that Mr. 
McNally had no authority. After the sign- 
ing and issuing of the debentures had been 
unanimously approved and ratified, Mr. 
Poupore himself moved as a sequence, that 
the warden be named a director of the rail- 
way company, to represent the interest of 
the county ; and this interest was derived 
from the fact that the corporation of the 
county had granted a bonus to the railway 
company and had issued debentures to be 
applied to its payment Under these cir- 
cumstances I hold that, in any case, the rati- 
fication made the debentures valid and bind- 
ing upon the corporation. 

On the whole, I aln of opinion, whether 
Mr. McNally was warden de jure or warden 
de facto, and whether his act in signing and 
issuing the debentures was authorized or 
not, that the debentures are legal and valid. 

I am only called upon to decide as to the 
validity of the debentures; the question as 
to the right of the company defendant to ob- 
tain possession of them has not been raise J. 
The only question in this case is whether the 
aignattue of Mr. McNally, instead of that of 
Mr. Poupore, gave legal effect to the deben- 
tures; and I hold that it did. Whether the 
company defendant should ultimately get 
them IS altogether a different issue, which 
may be raised in another suit, but as to which 
Ihave now nothing to da 

The action is dismissed, with costs. 

The judgment was recorded in the follow- 
ing words :— 

" The Court, having heard the parties, by 
their counsel, upon the merits of this cause, 
having examined the pleadings and the 
proof of record, and having deliberated ; 

"* Seeing that by a by-law, duly made and 
passed by the county council and approved 



by the municipal electors and by the Lieu- 
tenant-Govemor^in-Council, the corporation 
of the county of Pontiac granted a bonus of 
one hundred thousand dollars to the Pontiac 
Pacific Junction Railway Company, to be 
paid to the company in and by debentures 
of one hundred dollars each, payable in 
twenty-five years from the 2nd day of Janu- 
ary, 1882, and bearing interest at the rate of 
six per centum per annum ; 

'< Seeing that the then warden, William J. 
Poupore, refused to sign and issue the said 
debentures, and that at a special session of 
the county council, held on the 18th day of 
January, 1882, his action in refusing to do 
so was condemned by a resolution duly 
adopted, and that by another resolutiou he 
was then requested and instructed to sign 
the said debentures ; 

*' Seeing that he thereupon again refused 
to sign them and offered his resignation as 
warden, and that another special session of 
the county council was convened for the Ist 
day of February, 1882, to accept his resigna- 
tion, elect his successor, and instruct such 
successor to sign the said debentures ; 

** Seeing that at such last-mentioned spe- 
cial session of the county council, the resig- 
nation of the said William J . Poupore as 
wardei» was accepted, and Simon McNally 
was appointed warden in his stead by a reso- 
lution duly adopted, and that the latter 
thereupon took the oath of office and entered 
upon the discharge of the duties of warden ; 

<' Seeing that the said Simon McNally as 
warden was thereupon instructed, by another 
resolution, to sign the said debentures, and 
that he thereafter signed them, and on the 
13th day of February, 1882, deposited them 
with the treasurer of the province of Quebec, 
in accordance with the provisions of the said 
by-law ; 

*' Seeing that at the ordinary session of the 
county council, held on Wednesday, the 8th 
day of March, 1882, the minutes of the acts 
and proceedings of the two above-mentioned 
special sessions were duly approved and con- 
firmed ; 

" Seeing that at the said ordinary session 
the said Simon McNally presented a written 
report of his proceedings in relation to the 
signing of the said debentures, and that the 
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same was accepted as satisfactory by a reso- 
lation unaaimoasly adopted ; 

" Seeing that the plaiatiff now contends 
tliat the resignation of the said William J* 
Poupore was informal, that the said Stmon 
McNally was consequently not legally a)> 
pointed warden, that he had no authority or 
power to sign the saitl debentares, and that 
they are therefore illegal and void, and by 
the action in this caose seeks and Mas to 
have the said debentures declared illegal, 
null and void, and to have them cancelled 
and returned ; 

** Considering that the resignation of a 
warden need not be in writing, inasmuch as 
that mode is not prescribed by the munici- 
pal code or by any other law, and that the 
minutes of the acts and proceedings of the 
county council contain a sufficient record of 
the resignation of the said William J. Poupore 
as warden, and also of its acceptance by the 
county council ; 

"Considering that the nomination of the 
said Simon McNally as warden in replace- 
ment of the said William J. Poupore was legal; 
'' Considering, even were the nomination 
of the said Simon McNally irregular and il- 
legal, that in such case he would have been 
appointed by color of election, and would 
have assumed the duties of warden*under 
color of right, and that be therefore would 
have become and have been the warden de 
facto, and that his acts and contracts as such 
would be binding upon the corporation of the 
county ; 

"Considering moreover, even were the 
nomination of the said Simon McNally irreg- 
ular and illegal, and his act in signing the 
said debentures informal, that his nomina- 
tion and his said act would have been duly 
ratified at the ordinary or general session of 
the county council, and that by such ratifi- 
cation his act in signing the said debentures 
would have become binding upon the corpor- 
ation of the county to the same extent as if 
it had been performed in pursuance of a 
previous grant of authority ; 

" Considering therefore that the contention 
of the plaintiflf is unfounded, and that the 
said debentures are, in any event, valid and 
binding upon the corporation of the county 
of Pontiac ; 



** Doth dismiss the action in tUa asm, 
with costs." 
/. M. MeDovgaU, for plaintifi: 
/. R. Fteming, 0,0, for defendant and Bti 
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Vol. XL DECEMBER 1, 1888. No. 48, 

Twenty appeals were heaid at Montreal 
daring the tenn which closed Nov. 27— he- 
sides one Crown Case Beserved. The pro- 
gress with the list would undoubtedly have 
been more considerable but for tbe time 
consumed in hearing applications for leave 
to appeal from interlocutory judgments. Of 
these applications, which appear to be on the 
increase, there were an unusual number in 
November. 



The removal of Mr. Justice Wurtele to 
Montreal, consequent on his transfer from the 
Ottawa district, has been retarded by the 
election case which has been proceeding 
before his Honour at Aylmer. This engage- 
ment will probably prevent the learned Judge 
from assuming his new duties before the 
middle of December. 



The sudden death of Chief Justice Arm- 
strong removes a member of the bar who, 
though not a Judge of this province, filled 
with much credit, for a number of years, the 
office of Chief Justice of ,St Lucia Mr. 
Armstrong was bom at Berthier in 1821, 
was educated at the Berthier and Sorel 
academies, and called to the bar in 1844. In 
1864, he was nominated Crown prosecutor for 
the district of Richelieu, and shortly after won 
prominence in legal circles by the skill and 
success with which he conducted the Crown 
case in the trial of Provencher for the murder 
by poison of Jutras. In 1871 he was ap. 
pointed Chief Justice of St Lucia, W. L, and 
in 1880 to the same position in Tobago, 
holding the two offices conjointly. In con- 
jonction with Sir J. W. Desveaux, the 
governor of the colony, he prepared the Civil 
Code of St. Lucia, based largely on that of 
Quebec ip civil matters, the island, like this 
province, having been originally a French 
P<>S8e88ion. He also prepared a code of civil 
procedure for the island courts, and aided in 
the passage of a statute enacting that the 



i criminal and commercial law of England 
should prevail in the colony. For these 
services he was created a C.M.G., and re- 
ceived the thanks of the legislature. In 
transmitting to the colonial secretary the 
complimentary resolutions passed by the 
legislature on his resignation in 1881, the 
Governor wrote of Chief Justice Armstrong's 
work :— *' Measures such as these will stamp 
Mr. Armstrong's term of office as one which, 
whilst reflecting the greatest credit on him- 
self, will be remembered on this island for 
the inauguration of a new and more simple 
machinery for the administration of law and 
justice." In 1886, Mr. Armstrong was ap> 
pointed chairman of the Labour Commission, 
whose investigations have only recently been 
completed. Since his return to this province, 
he has published a valuable treatise on the 
laws of intestacy in the Dominion of Canada. 



The Law Journal (London) has the follow- 
ing remarks on the case of Beg, v. Oloiter, 
which will be found in the present issue : — 
'' The evidence on the strength of which 
the death-bed declaration of Eliza Schuma- 
cher was tendered in the case of Eegina v. 
Qlosteft tried this week at the Old Bailey, 
was very slight indeed. It was simply that 
the doctor who received it and attended her 
in her last moments asked her if she made 
it with the fear of death before her eyes, and 
that she replied in the affirmative. With 
all persons and at aU times there is the ex- 
pectation of death which may take the form 
of fear, and all that was added in the case 
in question was an expectation of death by 
the illness from which the patient suffered. 
If we accept the view of Lord Justice Lush 
in Regina v. Jenkins, 38 Law J. Rep. M. C. 
82, that ' if the declarant thinks that he will 
die to-morrow that will not do,' the evidence 
was obviously not enough ; but most lawyers 
will agree with Mr. Justice Charles that the 
view of Mr. Justice Willes in Regina v. Pee/, 
that death must be thought impending within 
a iew hours, better expresses the true test 
Lawyers will also agree that the evidence in 
this case clearly did not answer that test 
One of the reasons given by Mr. Justice 
By les for the scrupulous, almost superstitious, 
care necessary in accepting dying declar<^ 
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tioDS— xuunely, that the prisoner was not 
presentr— was perhaps a little unfortnnate, as 
likely to suggest that the presence of the 
prisoner might make them admissible. That 
is. however, not the test, which is solely and 
simply whether the state of mind of the de- 
clarant was such that he believed he was 
lying in the presence of imminent death. 
The other question of evidence raised was 
the admissibility of the statements of the 
deceased as to her physical condition, and 
Mr. Justice Charles carefully excluded any- 
thing which did not relate to her then pre- 
sent symptoms ; and again it must be pointed 
out that the result would have been the same 
if the prisoner had been present, the prin- 
ciple being that statements of this kind stand 
on the same footing as physical facts like 
cries of pain." 



SUPERIOR COURT. 



Aylmbb, (Dist of Ottawa), Dec. 12, 1887. 

Brfore- WuBTBLB, J. 

Bbown y. Holland et al. 

Water-eaurse running across property— MiU- 
dam — Damages caused hy flooding, 

Hbld :^ Where one of the defendants had as- 
sisUd their father to erect a mUl-dam an a 
vxUeT'COwrse running across his property, 
and the ovmer of the land above that on 
which the miU-dam had been hmltt ^i'^ ^hcm 
for the damages resulting from the flooding 
of his fields: 

1. That to erect a miU-dam on a vxiter'cowse 
which passes across one*s land, although it 
may be hurtful to the owners of the higher 
lands, is not an illicit act, 

2. That it is not an fence under Artide 1%S 
of the Civil Code, and that those who assist 
the owner in the conetruction of such miU- 
dam are not responsive for the damages 
caused by such construction, 

3. Th€U the right conferred <m the owner to 
vHlize a water-course which passes across 
his land, gives him the right to flood the 
higher lands, which is in ^ect an exproprior 
tion of the usefulness of the portions of the 
higher lands ao flooded, and i'.xt the owner 



who hat used this right is bound topay a 
just indemniiy for the damages oanued by 
such flooding. 

Phr Cdbiail— The plaintiff alleges that the 
defendants, being the owners of a land situa- 
ted below his, had erected a mill-dam on a 
stream which ran from his land through theirs, 
and had thereby flooded twenty-six acres of 
his land, and he claims the damages which 
he has suffered by the flooding. 

The defendants plead that they have never 
been the owners of the land on which the 
mill-dam was erected, that it had belonged 
to their father, and that he had constmcted 
the mill-dam, that he had instituted their 
mother his universal legatee, that she was 
in possession of the land and miU-dam in 
such capacity, and that they were conse- 
quently not liable for the damages claimed- 

The plaintiff answers that the defendants 
personally assisted in the construction of the 
mill-dam, and that they were therefore per- 
sonally responsible. 

The defendants have proved their father's 
ownership and possession, the construction 
of the mill-dam by him, and their mother's 
title and present possession ; and the plain- 
tiff, on his part, has proved the damages 
caused to his land by the erection of the miD- 
dam, and that one of the defendants had su- 
perintended its construction for his iather. 

At the aigum^nt it was contended, on be- 
half of the plaintiff, that the defendant, who 
had taken part in the construction of the 
mill-dam, had committed an offence, and 
that he was responsible under Article 1053 
of the Civil Code for the damages caused by 
its erection, and moreover, that under Article 
1106, his obligation was joint and several, and 
that he was liable to be charged as a princi- 
pal. 

Was the act of building the miU-dam an 
offence under Article 1053, which would ren- 
der all those participating in it responsible 
for the damages caused by its erection ? 

It was considered by the Legislature to be 
in the public interest to encourage the con- 
struction of mills and manufactories, and to 
that end it was enacted by chapter 51 of the 
C. S. L. C. that every proprietor of land might 
improve any water^course running along or 
passing across his land, and oonstruct in such 
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water-ooarse all such dams and other works 
as might be necessary. 

Now, to oonsdtnte an offence under Article 
1053, the act complained of must be one which 
he who did it had no right to do, and which 
was consequently unlawful But under the 
statute just quoted, the construction of a 
mill-dam on a stream crossing one's land 
is permitted, and is the exercise of a 
right ; and it therefore does not constitute 
an offence which renders all those who have 
taken part therein responsible in damages. 
This doctrine is clearly explained by Sourdat, 
at Na 419 of his work on Responsibility :— 
" II faut que le fait prejudiciable soit illicite, 
** c'estpft-dire qu'il ne constitue pas I'exercice 
** d'un droit reconnu ; " and also by Aubry 
& Rau, vol. 4, Na 444, page 746 : " Un fait 
"dommageable ne constitue un d61it que 
** sons les conditions suivantes : lo. II faut 
*' qu'il soit illicite, c'est-Mire qu'il ait port^ 
" atteinte ft un droit appartenant ft autrui, et 
" qu'il ne constitue pas, de la part de son 
*' autenr, Taccomplissement d'une obligation 
" legale, on I'exercice d'un droit" 

The right to erect a mill-dam necessarily 
confers the right to flood the lands lying 
above it; and this is in effect a species of ex- 
propriation of a part of the estate of another 
in his property, by diminishing or taking 
away its usefulness. The exercise of this 
right must therefore fall within the scope of 
Article 407, which pro rides that no one can 
be compelled to give up his property for the 
public utility, without a just indemnity. And 
the statute in question, which, for reasons of 
of public policy and for the general utility of 
the community, conferred this right, carries 
out this principle and makes special provi- 
sions for the payment of an indemnity by the 
owner of the mill-dam to the owners of the 
lands which may be damaged by its erection. 

As, however, this indemnity is not due in 
consequence of the commission of an offence, 
bat for the lawful expropriation of the useful- 
ness of another's property, no joint responsi- 
bility exists for its payment between the 
owner of the mill-dam and those who aided 
in its construction. 

The action must be dismissed, not only as 
regards the defendant who had nothing to 
do with the matter, but also as regards the 



other who superintended the building of the 
mill-dam. 

The judgment is drafted as follows :— 

" The Court, etc.... 

"Seeing that the plaintiff demands the 
amount of the damages done to his farm and 
resulting from the construction on a water- 
course called ** Priest's Creek," on lot Na 18, 
in the 5th range of the township of Portland, 
of a certain dam, and the flooding of a part of 
his farm thereby, which dam he alleges was 
erected by the defendants, and which lot he 
alleges to have belonged and to belong to 
them ; 

" Seeing that the defendants have estab- 
lished that the said lot belonged to their 
father, William Lewis Holland, and that he 
erected the said dam thereon during his 
ownership, and subsequently bequeathed the 
said property to their mother. Dame Charlotte 
Clarke, who, at the time of the institution of 
this action, was the owner and possessor 
thereof; 

" Seeing that the plaintiff, however, con- 
tends that the defendants took part in the 
work of construction of the said dam, and are 
consequently personally responsible for the 
damages resulting therefrom, and has proved 
that one of them, namely, Andrew Holland, 
was seen superintending and directing the 
work ; 

'' Considering that it is the rule of law, in 
cases of offences under the civil law, that all 
persons concerned in the wrong are liable to 
be charged as principals ; 

"Seeing, however, that under the provisions 
of chapter 51 of the Consolidated Statutes of 
Lower Canada, the said William Lewis Hol- 
land had the right to erect the said dam, sub- 
ject to the payment of any damages resulting 
therefrom, to be ascertained by experts, and 
that the construction of such dam was there- 
fore not an offence under the civil law ; 

" Considering that the defendant, Andrew 
Holland, in superintending and directing the 
construction of the said dam, did not partici- 
pate in an offence under the civil law, and 
that only the owner of the property on which 
the S&id dam is erected, or his representa- 
tives, are liable for the damai^es resulting 
therefrom ; 
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** Doth dismiss the action in this canse, 
with costs." 
Tfumou P. Foran, for plaintiff. 
/. R, FUming, Q.C., for defendants. 



OOUR DE aRCUIT, 

Hull, 15 ftvrier 1886. 
Coram Lobanghb, J. 
Ex parte Anna St-Dbnis, requ^rante, & Dixie 
BouGHABD, intim^. 
VacU relatif aux vagahondB—Reeorder. 
Jvot i—Quedes inndtes adressiespar quelqu^taa 
dans une rve publique t Vadreue d^vne per- 
mmne lur le swU de laporiedeMmaison est 
une offense privue par VAcU rdatif aux vaga' 
6ond< (32-33 Vict,, ch. 28), «< qu'un Recorder 
ajundiction pour connattre telle offense* 
La requ^rante avait ^t^ condamn^ par le 
Recorder de la cit^ de Hull i $2 d'amende 
et & $7 de frais, ou ft 15 jours de prison, 
pour avoir insult6 Vintim^e par des paroles 
injurieuses prononc^ & son adresse, sur une 
des rues publiques de Hull, en vertude Facte 
relatif aux vagabonds. 

La requ^rante obtint T^manation d'un 
bref de certiorari de Son Honneur le juge 
McDougall, son affidavit de circonstanc^ all^ 
guant : — 

1. Que Vaccusation telle que d^rite dans 
la plainte et la conviction, et telle que prou- 
v^e, n'en ^tait pas une centre le statut qui 
d6finit comme un des actes de vasrabondage 
y 6num6r6s le fait de " giner les passants en se 
servant d^un langage insuUanty" et que les in- 
jures inculp^es auraient 6t6 adresn^es par la 
requ^rante A Tintim^e alors que celle-ci n*^- 
tait pas sortie de sa maison, mais 4tait rest^ 
sur le seuil de sa porte, A la suite d'une que- 
relle commence dans la maison. 

2. Que le Recorder de la cit^ de Hull n*a- 
vait pas juridiction pour connaltre cette 
offense, parce que TActe relatif aux vaga- 
bonds donnait & certains magistrats, entr'au- 
tres d deux juges de paiXf le pouvoir de juger 
les offenses y enum^r^es, et ne mentionnait 
pas les recorders; — que le Recorder de la 
cit6 de Hull n'a la juridiction que d'un 
seul juge de paix, en vertu de la charte de 
la cit6, 38 Vict, ch. 79, art. 171, et que le 
pouvoir de connattre des actee de vagabon- 



dage n'^tait donn6 ^'d la Oour da Recnrder, 
par Tart. 219 de oe rnftme acte;— que le poo- 
voir de deux juges de paix est donn4 expra- 
shnent aux deox seals aatres lecorden dans 
la province, savoir, oeax de Montr^ et de 
Qa^bec, dans les limites de lenr district jndi- 
ciaire respectif, par Fart 23 dn chapi 106 del 
a R C, et que nul autre recorder ne saorait 
§tre invest! da m§me poavoir i moins de 
quelque statut spdcial i oet ef^t qui n'existe 
pas quant an Recorder de HolL 

Le 15 fi&vrier euivant (1886), Bon Honnear 
le juge Loranger, prteidant la Gourde Circuit 
ft Hull, cassa le bref de certiorari accord^ 
par le juge McDongall, dans les termes soi* 
vants: — 

** Gonsid6rant que Toffense oommise par la 
lequ^rante, et jug^ par la conviction dont 
est appel, est une offense pr6viie tant par le 
chap. 102 des a R. B. C. que par la 32 Vict , 
ch. 28, et qu*aux termes du ch. 79 de la 38 
Vict, de Q., le Recorder de Hull a juridiction 
pour connaitre telle offense ; 

<' Casse et annule le bref de certiorari ixnsr 
n4, avec d^pens." 

A, McMdfum, avocat de la requ^ranta. 

Rochon <fc Champagne, avocats de Pintimfe. 

(A.M.) 



DEATH-BED DECLARATIONS. 

At the Central Criminal Coart» oo Septem- 
ber 24 and 25, before Mr. Justice Cbariea, 
Mr. James Gloster, a medical man, sorreo' 
dered to his recognisances to answer an ic 
dictment chai^ging him with the wiliol mor- 
der of Eliza Jane Schumacher. The case 
on the part of the prosecution was that the 
deceased believed that she was preguaul 
and that the defendant, being a medical 
man, performed upon her an operation, lb« 
intention of which was to cause a mi«»^ 
riage, and that in the performance of thit 
felonious act, he inflicted injuries upon her 
which caused her death. In the alternaUve, 
it was suggested that if ihe prisoner did not 
intend to procure a miscarriage, but in con- 
sequence of the deceased's persisting that 
she was pregnant, he examined her with an 
instrument and so injured her, it would be 
gross negligence^ which would amount to 
manslaughter.— A number of witnesses wei« 
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examined on the part of tlie proBecation. — 
Mr. Poland, for the proeecutlon, proposed to 
giye in evidence statements as to her state 
made by the deceased in the absence of the 
defendant In support of hiR contention he 
cited Mr. Justice Stephen's works on the cri- 
minal biw, Painter's Case (' Russell on Crimes/ 
vol. 3, p. 352, 5th ed.), ' Phillips on Evidence * 
(roL 1, p. 149, 10th ed.), and Aveson v. Lord 
Kirwaird (6 East, 188 ; 2 Smith, 286). The 
deceased bad a belief on June 27, that she 
was in a dying state. Evidence was receiv- 
able not only of what she said at that time, 
but what she had previously said during her 
illness. All the statements as to her bodily 
condition and the cause of her suffering were 
evidence—not only what she said to her me- 
dical man about her illness, but to other 
witnesses, was admiBsible.^Mr. Gill and Mr. 
Avory, for the deienoe, argued on the other 
side. What she said about the state of her 
feelings was admissible, but anything she 
said about another person or about the cause 
(^ her state ought to be excluded. Mr. Avory 
dted Begina v. Mrgson, 9 G. & P. 418 ; Regina 
v. GuUeridge, 9 C & P. 471 ; and Regina v. 
Osborne, 1 C. & M. 622.— Mr. Poland, in re- 
ply, contended that statements as to the 
cause of the symptoms could not be excluded. 
He did not desire any name to be mentioned, 
as it would not be evidence. 

Mr. Justice Charles said Mr. Poland pro- 
posed to ask what the deceased said as to her 
hodily condition between June 23 and June 
^> when she died. It was proposed to ask 
what she said with reference to her bodily 
condition and with reference to what had 
been done to her, and what she was suffer- 
ii^g from. The learned judge had listened 
attentively to the arguments, and his judg- 
ment was that the evidence must be limited 
to the deceased's statements as to her bodily 
condition from time to time, and what she 
was suffiaring from must be limited to con- 
temporaneous symptoms. 

On September 25, the evidence was conti- 
Med, and it was proved that when the de- 
^^Qftsed made the declaration on June 27, Dr. 
^ue asked her if she made it with the fear 
of death before her eyes, and she replied in 
the affirmative.— Mr. Poland submitted that 
this dying declaration was admissible in 



evidence. He cited the case of Regina v. 
JenHns, 38 Law J. Rep. M. C. 82; L. R. Cr. 
Cas. 187. He pointed out that every case 
must depend upon its own circumstances. 
The woman must have known that some 
person had done something serious to her. 
From June 18 she was confined to her bed, 
and she never again left it She went on 
from bad to worse. She wanted the defen- 
dant to come and see her, but as he did not 
come, Dr. Crane was called in on June 22. 
From that time there was no rallying point 
On that day, Dr. Fincham, a physician, 
was called in. She was led to believe that 
she was in a perilous position. The whole 
of the circumstances of the case must be 
taken into account Some questions had 
been put on the part of the defence as to 
whether the deceased had not been led to 
believe that she might recover. It was part 
of the ordinary duty of medical men not to 
frighten a patient at a time when there was 
some chance of recovery. There was the 
further circumstance in the case that every- 
body s about the woman believed that she 
was dying. She had conversations about 
the disposition of her property and the care 
of her child. All these matteis were to be 
added together to aid the learned judge in 
forming a clear and definite opinion on the 
subject Mr. Poland submitted that when 
the deceased made the statement she knew 
that death was impending.— Mr. Gill argued 
that the deceased's statement was not admis- 
sible, and asked the learned judge to apply 
to this case the observation of Mr. Justice 
Byles, that scrupulous and almost supersti- 
tious care must be exercised in the admis- 
sion of dying declarationa The state- 
ment was made by the deceased, not of her 
own accord, but on the invitation of the 
doctor. The question was whether, when 
she made it, she was conscious that she was 
in a dying state and had a settled and hope- 
less expectation of impending death, and 
was, in fact, upon the point of death. In 
support of his argument he quoted the case 
of Regina v. Osman, 15 Cox C. C. 1, in which 
it was decided by Lord Justice Lush that the 
person making a dying declaration must 
have a settled and hopeless expectation of 
immediate death. The evidence all showed 
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that the questions put to the deceased were 
questions with a view to her recovering 
eventually. The statement she made was : 
•* I don't think I shall recover." She was 
not told that she would not recover, and no 
warning was given to her as to what the 
effect might he. The expression used by 
her that she did not think she would recover 
was no evidence that she had a settled and 
hopeless expectation of immediate death. He 
submitted that the deceased had not that 
expectation of death when she made the state- 
ment, and consequently that it was not ad- 
missible in evidence. 

Mr. Justice Charles said the law cast upon 
him in this case the very heavy responsi- 
bility of saying whether the dying declara- 
tion—as it was called— was or was not ad- 
missible in evidence. The result of the de- 
cisions upon the admissibility of dying de- 
clarations was this— that there must be an 
unqualified belief in the nearness of death; 
there must be a belief without hoj^e that the 
declarant was about to die. The language 
of the judges was varied, but this was the 
result of their language. In one case, for 
example, it was laid down that every hope 
of this world must be gone, and in another, 
Reghia v. Peel, 2 F. & F, 21, Mr. Justice 
Willes said there must be proof that the de- 
clarant was dying and that there must be a 
settled and hopeless ex]:)ectation of death in 
the declarant In the last case of all Lord 
Justice Lush laid down the principle in these 
terms|: *The declarant must entertain a set- 
tled, hopeless expectation of immediate death. 
If he thinks'he will die to-morrow that will not 
do.' With the greatest deference to that very 
learned judge, he would rather prefer to adopt 
the language of Mr. Justice Willes, and say 
that the declarant must entertain a settled 
and hopeless expectation of death — imme- 
diate death in this sense, death imjoending, 
not on the instant, but death within a ver>' 
short distance indeed. These were the prin- 
ciples which had been laid down and which 
were to guide him in the exercise of his 
judgment. The admission of dying declara- 
tions was a great anomaly, and they ought 
never to be admitted, to use the language of 
Mr. Justice Byles, * without scrupulous, al- 
most superstitious, care; ' and for this reason 



—that the prisoner was not preeent^ there 
was no one there to cross-examine^ and the 
declaration was not made under the sanc- 
tion of an oath. In the present case, coald 
be come to the conclosion that at the timf>! 
she made this statement she was in a set- 
tled and hopeless expectation of death ? He 
had come to the conclusion that he coold 
not. The evidence went no further than 
this : that the woman thought she would die^ 
that she thought she would not recover ; but 
she did not, in his judgment, ever entirely 
ffive herself up for good, and unless she en- 
tirely gave herself up, unless, to use another 
expression, in the case of Begina v. Jenkinr. 
he could come to the conclusion Uiat in her 
mind every hope was extinguished and gooe, 
her statement was not admissible. The con- 
versations were simply conversations which 
a woman in a dreadful illness would be 
likely to have with her sister, and they did 
not amount to more than a series of injanc- 
tions given to her sister, not because she 
knew she was going to die, bat because she 
might dia No doctor ever told her she wss 
going to die. Dr. Crane encouraged her, 
and led her to believe that she would not 
die. 'J he fact that she said she made the 
statement with the fear of death before her 
eyes would not make It admissible. The 
learned judge, having referred to the evi- 
dence, said that taking all the circumstancies 
together, he could not come to the conclu- 
sion that the woman, when she made the 
statement, was in a settled, fbLed, and ho|ie- 
less expectation of immediate death, and in 
these circumstances he could not admit 
what vt&a called the dying declaration. 

Mr. Poland said that, that having been 
excluded, he did not think he ought to pro- 
ceed further with the case, as the only direct 
evidence he had to put l)efore the jury was 
the dying declaration. 

Mr. Justice Charles, addressing the jury, 
said he had decided that the dying declara- 
tion could not be placed before the jury, and 
Mr. Poland did not intend to proceed further 
with the case. It would be the duty of the 
jury to find the defendant not guilty. 

The jury accordingly returned a verdict 
of 'not guilty,* and the defendant was dis- 
charged. 
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THE CHARACTER OF A SOLICITOR 
IN 1675. 

A correspondent baa favored us with a copy 
of a printed pamphlet dated 1675, which he 
has unearthed in the course of some anti- 
quarian researches, and which illustrates very ; 
curiously the reputation in which solicitors, as I 
contrasted with attorneys, were then held. ! 
The pamphlet does not contain the name of | 
any author, but, singulariy enough, the title 
page bears the words " London : printed for I 
-ST. . . • 1675.** The writer says : A solicitor is , 
a pettifogging sophister, one whom by the 
same figure that a North Country peddler is ' 
a merchant man, you may stile a lawyer. ', 
Lost him an attorney and you smother Tom | 
Thumb in a pudding. The very name of a 
scrivener outreaches him, and he is swal- 
lowed up in the praise, like Sir Hudibras in 
a great saddle. Nothing to be seen but the 
giddy feathers in his crown. Some say he's 
a gentleman, but he becomes the epithet as 
a swine's snout does a carbuncle, he is just 
such another dnngMl rampant. The silly 
countryman (who seeing an ape in a scarlet 
ooat. best [nc] hia young worship and gave his 
lordship joy) did not slander his complement 
with worse a|f>lication than he that names 
him a law giver. The cook that served 
up the rope in a pye (to continue the 
frolick) might have wrapped up such a petti- 
fogger as this in his bill of fare. He is a will- 
with-a-wisp, a wit whither thou woo*t 
Proteus has not more shapes than he can 
perform offices. He can instruct with the 
counsellors, plead as an attorney : he has all 
the tricks and quillets of an informer, nay, 
and a bum too, for a need — ^in a word, he is 
a Jack-of-all-trades, and his shattered brdn* 
like a crackt looking-glass, represents a 
thousand fancies. He calls himself Esquire 
oftheQuill, but tosee how he tugs at his 
pen and belaboureth his half-amazed clyents 
with a cudgel of cramp words, it would make 
a dog break his halter. The jugling Skip 
Jack being lately put to his last shift, has 
metamorphosed a needle into a goose feixth- 
er, and the sole of an old shoe into a sheet 
ofpaper, forthe best of his profession have 
been forlorn taylors, outcast brokers, drunken 
coblers, or the ofibpring of such like rabble 



rout He hugs the papers as the devil hugg'd 
the witch, for they are an advancement of 
his science, these frisk about him like a 
swarm of bees, yet he is a man of vast prac- 
tice if he has but half a score of 'em. If his 
lowsie clyents chance to recover an old 
rotten barn or a weather-beaten cottage, he 
will be sure to have two-third parts for a 
quantum meruit He is Lord Paramount 
among the shifting bailiflfe, and a sworn 
brother to the marshall men, and is behind 
none of them at the extortive faculty, having 
the confidence to demand item for his pains 
and trouble, when all the while he does 
nothing but hover over a quart pot. He is 
as oflTensive to the attorneys as flies are to a 
galled horse, and whereas their ne plus ultr& 
is ten groats, Mr. Solicitor forsooth claims 
double fees with authority, and if the clyent 
prove so saucy to deny it, he will rage like 
Tom of Bedlam, but if that will not prevail, 
he'll cast a squeezing look like that of Ves* 
pasian In the society of true and gen- 
uine lawyers he is like an owl among so 
many lapwings, and is no more fit to converse 
with them than a hog-herd is to preach a 
sermon or a cinder- wench to wait upon a 

countess He writes a bill of costs in such 

worm-eaten characters that 'tis past the 
skill of a Rosicrucian to discover the apocal- 
iptical meaning, yet for all that he will not 
abate you an ace of the summa totalis and 
that, fo be sure, shall be«|ilain enough. 
Wherefore he may very fitly be called the 
inquisition of the purse,... and more than 
that, he scorns to cheat you in hugger mug- 
ger, but will notfail to do so before your face. 
He is like the man that cried. Any tooth 
good barber, rather than stand out for a 
wrangler, if he can pump no chink out of 
you. He will manage your cause for a 
breakfast, being a noble artist at spunging. 
Oh! he*8 a terrible slaughter man at a 
Thanksgiving dinner. He outstrives a 
bailiff in all his cheating faculties, and I 
know none outstrips him except his infernal 
grandfather. In fine he is the yeoman's 
horseleech, the gentleman's rubbing-brush, 
and the courtier's quid pro quo. He is the 
sum mum bonum of kn Avery : in judgment a 
meer pigmy; in shew the bread of a demi- 
^ blazing star. To be brief, he is like a lamp 
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without oil, a trampet without a Bound, a 
smoak without fire, a fiddle out of tune, or a 
bell without a clapper ; and differs from a 
lawyer as a shrimp does from a lobster, a 
frog from an elephant, or a torn tit from an 
eagle."— ^Soltcitora* Journal. 

INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Nov. 2i. 

Judicial Abandonmentt. 

Jaoques Olirier Boaoher, Sorel, Not. 39. 
George Duberger, hotel-keepcp,Pointe au Pic Nov. f. 
Eustache Birolean dit Lafleur, trader, Bryson, Nov. 
14. 

Curators AppfHnted. 

He Catherine DufiSn, widow of late James Melver. 
Salaberry de Valleyfleld.— W. A- Caldwell, Montreal, 
Nov. 16. 

Re Hachel Legault CMad. Laurin). —Kent Jk Tarcotte . 
Montreal, joint-carator, Nov. 21 . 

Re Hermine Tberien.— Kent k Turcotte, Montreal, 
joint-ourator, Nov. 21. 

Re Montreal Soap and Oil Co.— W. A. Caldwell, 
Montreal, curator, Nov. 21. 

Re Louis Grenier.— F- Valentine, Three Rivers, 
curator. Nov. 1«. 

Re Miller & Higgins, livery stable keepers.— W. J. 
Common, Montreal, curator, Nov. 21. 

Re William Wray — C. Desmarteau, Montreal, 
curator, Nov. 21. 

Re Wright, Torrop k Co., manufacturers, parish of 
St. George.— L. Moisan, St. George* curator, Nov. 16. 

Dividends. 

Re Bergeron k fr^re. — First and final dividend, pay- 
able Deo. 4, J. 0. Dion, St. Hyacinthe, curator- 

Re Blaifl & £ii]t9§Kii Quebec— First dividend J^ayable 
Dec. 5, H. A. Bedard, Quebec, curator- 

ReYf. A- Caufield. Lacolle.— First dividend, pay- 
able Dec 17, Kent k Turcotte, Montreal, joint-curator. 

Be C. £. Carbonneau, Montmagny.— First and final 
dividend, payable Dec. 5. H. A. Bedard, Quebec, 
curator. 

Re James Guest.— First dividend, payable Dec- 11, 
A. F. Riddell, Montreal, curator. 

Re Archibald Jacobs.— First and final dividend, 
payable Dec. 12, C. Desmarteau, Montreal, curator. 

Separation an to property, 

Frances Eagleson vs. John Frederick Wolff, mer- 
chant, Montreal, Nov. 8- 

Mary Kernan vs. Thos. Wm. Nicholson, clerk, 
Montreal, Nov. 7. 

Marie M. Valiquet vs. Aloys M. Hulek, Montresil, 
Nov. 21. 

Separation from bed and board. 

Lemnel C. Barron vs. Rev. J. Hiscoks c« (jwilit^ 
curator to Jean o/ia/i Jan^ Todd, a minor, St. SchoI.'W- 
tique, Nov. 12. 

Proclamation, 

Legislature to meet January 9. 



GENERAL NOTES. 
Offbbiko Rewards foe OBnmrALS.— The offer of 
lewardi may stimulate the actirity of dtiieni not 
directly interested in the detection of oriminals* bat 
it chills the activity of thoee directly interested, in- 
cluding the police, detectives, and others in the em- 
ploy of the State No doubt it is usual to limit the 
promise of reward to those not in the serriee of the 
police, bat it is well known that rewards have been 
successfully claimed by private persons to whom 
police officers have i^ven the information and with 
whom they have shared the reward. The misddef of 
offering rewards is that tbwe who hafve infonnatioo, 
and whose duty it is to eommunioate it, keep it baok 
till a reward is offered - Another kind of misohief lies 
in the ambiguity of the phrase " information leading 
to the discover " of the crime, and when a eriminal 
for whose arrest there is a promise of a reward is 
caught there ore generally sereral claimants. Those 
who have had to sue for a reward find sach diffiealUes 
in their way that they are sure never to try to eatch a 
criminal again. Rewards for energy in the preventian 
or detection of orime should be given after the event, 
on the recommendation of the judge, aooordinc to a 
practice not uncommon in English Courts. Qui torn 
actions are no longer brought in England* They be- 
gan to go out of vogae in the reign of Henry VTI.. 
and were practically got rid of altogether by an Act 
of 1859, which allowed the Grown to remit in all eases. 
In point of disrepute the common informer has been 
a by-word for centuries in England.— laio Journal 
(London). 

SiNOULAE Will.— Probate has been granted of the 
will dated June 18, 1887. of a testator who died re- 
cently and left all his residuary estate to two grand- 
daughters, having appointed as sole ezeentrix a 
daughter to whom he bequeathed 25/, and to his wife 
one farthing, which he directed the executrix to for- 
ward to her by post unpaid as an indication of his 
disgust at the treatment which he had received at her 
bands, and espeoiolly in respect of the abusire epi- 
thets, suoh as " old pig " and others, which she used 
in circumstances which he explained, bat did not 
think justified such opprobrious language. The will 
has evidently been carefully drawn* although not 
apparently by a solicitor, and is engrossed in a clerk- 
like manner and duly executed by the testator. 

Littell's LrviNO Age for 1889.— Daring the forty- 
five years of its existence this sterling weekly maga- 
zine has steadily maintained its high standard. It is 
a thoroughly satisfactory compilation of the most 
valuable literature of the day, and as such is un- 
rivalled. As periodicals of all sorts continae to 
multiply, this magaxine continues to increase in value ; 
and it has become quite indispensable to the American 
reader. By its aid alone he can, with an economy of 
time, labor, and money otherwise Impracticable, keep 
well abreast with the literary and scientific progress of 
the age and with the work of the ablest living writen. 
It is the most comprehensive of magasines, and its 
prospectus for 1889 is well worth the attention of all 
who are selecting their reading-matter for the new 
year. To new subscribers remitting now for the year 

I 1889 the interyening numbers are sent gitttit* Littell 

I k Co., Boston, are the pubUthers. 



THE LEGAL NEWS. 



385 



Sd^^ S^s^^ S^ivs. 



Vol. }iL DECEMBER 8, 1888. Na 49. 



In Johnson v. Merithew, before the Maine 
Supreme Judicial Court, January 28, 1888, it 
was held that where father and children per- 
ish in the same disaster, without any evi- 
dence being adduced as to the particulars of 
the disaster (as in the case of a vessel lost at 
sea), it will be considered that the father 
died without issue. The Court said :— " The 
weight of authority at the present day seems 
to have established the doctrine that where 
several lives are lost in the same disaster 
there is no presumption from age or sex that 
either survived the other : nor is it presumed 
that all died at the same moment ; but the 
fact of survivorship, like every other fact, 
must be proved by the party asserting it. 
UndntDOod v. Wing, 4 De Gex, M. & G. 633, 
affirmed on appeal in Wing v. Angrave,S H. L. 
Cas. 183; Nevdl v. NichoU, 75 N. Y. 78; a C, 
31 Am. Rep. 424; Chye v. Leach, 8 Mete. 371 ; 
41 Am. Dec. 618, and note of cases, 622. In 
the absence of evidence from which the con- 
trary may be inferred, all may be considered 
to have perished at the same moment ; not 
because the fact is pFesumed, but because 
from £ulure to prove the contrary by those 
aasertii^ it, property rights must necessarily 
be settled on that theory.^ 



Mr. Justice Globensky died at Montreal, 
Dec. 2, somewhat less than a year from the 
date of his appointment to the bench. The 
late judge was bom at Yarennes, July 7, 
1840. He studied law in the office of Hon. 
K. Laflamme, Q.^, and was admitted to the 
bar in 1862. After Confederation, he was 
appointed Clerk of the Legislative Council at 
Quebec, which position lie held until 1876. 
In 1876 he entered the firm of which Hon. 
Mr. Lacoste is the head, and this association 
existed until his elevation to the bench a 
year aga 

If policemen act with unnecessary and im- 
proper roughness in the execution of their 
daties, it can hardly be permitted to the citi-" 



sen to resent it on the spot He must choose 
the proper occasion for making his complaint 
and obtaining redress. If, for example, 
policemen charged with the duty of keeping 
a thoroughfare unimpeded during a public 
ceremony, give offence to A or B, who are in 
the crowd, any effort of A or B to obtain re- 
dress on the spot would inevitably produce a 
serious inconvenience. In the recent case 
before the Recorder of Montreal, a policeman 
who was charged with keeping back the 
crowd from a window on a crowded thor- 
oughfare, where a robbery had been com- 
mitted, ordered Mr. Form an, with an oath, 
to move on. This was, no doubt> extremely 
improper on the part of the policeman, and 
more than improper, because it was calcu- 
lated to provoke a breach of the peace of 
which he was the guardian. But, on the 
other hand, the citizen must keep himself 
strictly within his rights. Mr. Forman 
seems to have done nothing more than re- 
monstrate at being sworn at ; and the matter 
would have ended there if he had not re- 
turned, subsequently, —as he says, on busi- 
ness, bu^ the policeman imagined, not unna- 
turally, that he came to defy him, and forth- 
with arrested him. The magistrate in such 
cases has a delicate duty to perform. The 
circumstances of each case must be carefully 
considered, and any criticism by those who 
have not heard all the evidence is open to 
suspicion. In this case the Recorder, while 
referring the punishment of the policeman 
to his chief, suspended sentence upon the 
defendant, his observations being reported 
as follows : — 

" n est Evident que Paccus^, Forman, et lee 
personnes qui ^taient arrSt^es sur le trottoir, 
obslruaient le passage ; toutefois, on tol6re 
Souvent ces choses, bien que la loi ne per- 
mette pas qu'on s*arr6te et qu'on gSne la cir- 
culation, pourvu que les gens ob^issent & la 
police qui les avertit 

*• Dans la cause pr^sente, Taccus^ n'a pas 
ob6i, comme les autres, et il est mSme revenu 
braver la police. Le constable MacMahon 
a fait son devoir en Tarr^tant. 

^ Le constable n'aurait pas dii laisser 4chap- 
per oe mot *sacre,' comme il Tavoue lui- 
m6me. II est vrai qu'on s'explique fadle- 
ment Timpatienoe du constable, mais il 
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n'anrait pas d(i>tont de mdme, laisser ^h^per 
cette parole, parce qu'un homme de police 
doit dtie plus vertaeaz qae tout autre. Ge 
n'est pas le temps de savoir si le constable a 
arr^t^ le prisonnierdela manidre qu'il aurait 
dti le faire. 

"Cette question regarde nn autre tribunal, 
mais dans le cas oii nne arrestation est faite 
iU^alement, il ne s'en suit pas que le pri- 
sonnier ne soit pas conpable. 

" Un homme commet un meurtre, on I'ar- 
rdte d'une manidre ill^ale, est-ce & dire que 
le meurtrier doit.^tre acquitt6 ? 

" Uaccus6 est coupable, et parce qu'il est 
un genUeman, ce n'est pas & dire qu'on ne de- 
vait pas Parr6ter. SMI fallait laisser dire i la 
police de ' telles insolences/ il n'y aurait plus 
moyen de faire respecter Tautorit^; et en 
d^pit de ce que peuvent dire certains jour- 
naux, je ne ferai pas de difference entre les 
ffenUemen et les simples ouvriers; tons les 
joumauz de Montr^l et du monde entier ne 
m'emp^heront pas de faire mon devoir. 

" Je vous trouve done coupable, M. For- 
man, mais, eu 6gard ft Tavertlssement un 
pen rude du constable, je ne vous punirai 
pas aujourd'hui et je suspendrai la sentence." 



ELECTION COURT. 



AYUiSR (dist of Ottawa), 

November 26* 1888. 
Before Wurtklb, J. 

S^GUIN V. ROCHON. 

Evidence—Statement made by witness after 
examination. 
Held : — That evidence of a statement or dedar- 
ation made by a witness subsequently to his 
examination^ for the purpose of contradict' 
ing or invalidating his testimony ^ is inadr 
missible, unlit such witness has been recalled 
and examined upon the pointy and an op- 
portunity has thus been furnished to him 
of giving such reasons, explanation or ex- 
culpation as he may have. 
Dr. Routhier was examined as a witness 
on behalf of the petitioner on the 13th Sep- 
tember last, and Mr. Edouard Landry, an 
alderman of the city of Hull, was produced 
as a witness on behalf of the respondent to 
impeach Br. Routhier's credit as a witness 



by proving a statement or declaration made 
by him some time subsequent to his examin- 
ation, which, it was contended, was incon- 
sistent with the truth of his testimony. On 
being asked to repeat the statement or de- 
claration, the petitioner objected to the qoee- 
tion and contended that such evidence oonkl 
not be put in until Dr. Routhier had been 
first examined upon the point The res- 
pondent maintained that this rule only ap- 
plied to statements and declarations made 
by a witness before his examination. 

Fuel Curiam :— The rule of evidence is dear 
and positive, that a contradictory or incon- 
sistent statement or declaration made by a 
witness previously to his examination cannot 
be proved by independent evidence for the 
purpose of impeaching his credit, until he 
has first been questioned with respect to 
such statement or declaration and allowed 
an opportunity to explain it This is gene- 
rally done in cross-examination ; but when 
it is only discovered after a witness has been 
examined that his testimony differs from 
some previous statement or declaration, be 
may be recalled and further cross-examined, 
in order to lay a foundation for impeaching 
his credit by producing witnesses to contra- 
dict him, or to invalidate his evidence. 

The Court in such cases has to consider in 
the first place whether the witness ever used 
the words alleged, and in the next place, if 
he has done so, whether his having done so 
impeaches his credit or is capable of explana- 
tion. It is only common justice to give the 
witness whose veracity is to be impeached by 
contrasting his testimony with some state- 
ment or declaration supposed to have been 
previously made by him, an opportunity of 
either admitting or denying that he made 
such statement or declaration, and if he ad- 
mits that he did, then of explaining under 
what circumstances, from what motives and 
with what design it was made. Besides, the 
witness produced to shake another's testi- 
mony, may only have partially heard tlie 
statement or declaration, or may have mis- 
understood it, or may have forgotten its pre- 
cise tenor, or may intentionally misrepre- 
sent it ; and it therefore becomes necessary 
that both should give their testimony, and 
that the two should be contrasted and folly 
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coosideied and ireighed by the Court In 
the words of Starkie, page 240: ''It would 
"be manifestly unjust to receive the testi- 
" mony of the adversary's witness to prove 
'* the fact, without also admitting the party's 
'* witness to deny it; and assuming the act 
" to have been done, or expression used, it 
" would also be unjust to deny to the party, 
*' or to the witness who admits the act or 
" expression, the best, or, it may be, the 
" only means of explanation. K the witness 
" admit the words, declaration, or act, proof 
"on the other side becomes unnecessary, 
" and an opportunity is afforded to the wit- 
" D6SS of giving such reasons, explanations 
" or exculpations of his conduct, if any there 
" be, as the circumstances may furnish ; 
*' and thus the whole matter is brought be- 
'' fore the Court at once, which is the most 
" convenient course." See Taylor on Evid- 
ence, Nos. 1445, 1470 and 1477; Phillipps on 
Evidence, pages 505 and 508: Starkie on 
Evidence, page 238. 

All these anthorities refer, however, to state- 
ments or declarations made previously, and 
not subsequently as in the present instance, 
to the examination of the witness whom it 
is soaght to discredit This may result from 
the speedy and continuous mode in which 
trials are carried on in England; but it 
seems to me that the reasons which require 
the examination of the witness with respect 
to a statenoent or declaration made before 
his testimony was given, apply with equal 
force to a statement or declaration made 
afterwards. And in Halsted's Law of Evid- 
ence I find a holding directly in point, laying 
down the rule that evidence of a subsequent 
statement or declaration is inadmissible until 
the witness whose credit isT attacked has 
been examined respecting it. The passage 
is in his 2nd volume, at page 514, Na 14, and 
reads as follows : *' The declarations of wit- 
" neases whose tesffbony has been taken 
" under a commission, made subsequent to 
" the execution of the commission, contra- 
** dieting or invalidating their testimony, are 
^ inadmissible in evidence- Such evidence 
" is always inadmissible until the witnesses 
"* have been examined upon the point, and 
** an opportunity furnished to them for ex- 
*' planation *or exculpation ; and the rule 



" applies as well when the testimony is taken 
''under a commission as otherwise. Brown 
" V. KimbaU, 25 Wend. 259.'» This is, it is 
true, an American authority, but as the rule 
on this subject is the same in the United 
States as in England, it is applicable, and may 
be taken to guide us. 

I must, therefore, maintain the objection 
and adjourn Mr. Landry's exi^ination, to 
allow the respondent to recall and further 
cross-examine Dr. Routhier. 

Objection maintained. 

/. M, McDongcUl and Henry Aylen, for pe- 
titioner. 

L, N, Champagne^ for respondent 



SUPERIOR COURT'-MONTREAL* 
Negligence catuing nervous $hock or fright — 
RespondbUity. 
Held, that damage, the result of fright or 
nervous shock, unaccompanied by impact or 
any actual physical injury, is too remote to 
be recovered. And so, where a miscarriage 
resulted from a fright caused to the plaintiff 
from the fall of a bundle of laths (which oc- 
curred through the defendant's negligence,) 
near where the plaintiff was standing, it was 
held that she could not recover damages-— 
Rock V. Denis, Davidson, J„ May 18, 1888. 

AcU des ilectums de QuSbec-SubslihUiion de 

pStitionnaire—OoUusion-^Procmeur ad li- 

tem-'Admission du difendeur—Effet 

d^un retrariL 

JvgS :— la Que pour qu'une substitution 

de p6titionnaire soit permise, dans le cas 

oH le premier p^titionnaire n6glige ou 

refuse de proc6der, il faut: lo. Qu'il soit 

d6montr6 A la Cour qu'il y a collusion entre 

le premier p^titionnaire et le d§fendeur; 

2o. La p6tition de substitution doit ^tre 

sign^ par la partie elle-mSme et non par 

son procureur ad litem. 

' 2a Que le d^fendeur dans le cours de 
I Pinstruction de la cause, A Tenqudte, pour 
' ^viter des frais, et en vue d'un compromis, 
' ayant fait une admission Merits, admettant 
' que des manoeuvres frauduleuses de nature 
' & annuler son Election avaient ^t6 commises 
■ par ses agents 14gaux, mais hors de sa 
^ 4X0 appear in Montreal Law Reports, 4 S.C. 
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oonnaissanoe personnelle, pouvait, plus tard, 
alors que le p^titionnaire qui n'avait ni 
accepts, ni refuse cette admission, avait d^ 
clare poursuivre la cause pour d^qualification 
personnelle, signer et produire nn retrcuxil; 
et que Teffet de ce retraxit a 4t6 d'annuler 
oette admlBfiion qui n'a plus form6 partie 
de la preuve.— Fai/fe v. Lussier, Johnson, 
Tascbereau, *Loranger, J J., 23 mai 1888. 

Quebec Controverted Elections Ad— Requite 
dvUe against JudgmenL 
ITietd :— That after the Court has, incom- 
pliance with the provision of the Quebec 
Controverted Elections Act, 1875, transmit- 
ted to the Speaker its report and a certified 
copy of the judgment in an election case, 
it is dispossessed of the case, and cannot 
entertain a requite civile asking for the 
revocation of the judgment on the ground 
of fraud or surprisa— ifcQut/^ v. Spencer, 
Johnson, Loranger, Tait, J J., Jan. 31, 1888. 



Bailuxiy Company— Egidence-^-C- C, 29— 
Secwrity for costs. 

Hddy 1. A railway company, being a 
corporation, can have only one residence, 
and that, its head office. A railway company 
that has its head office out of the province 
of Quebec must give security for costs. 

2. The defendants, although residing in 
the United States, may ask that the plaintiff 
be ordered to give security without the 
defendants being themselves liable to furnish 
security.— Canada Atlantic Ry, Co, v. Stanton 
et al.y Globensky, J., Sept 7, 1888. 



Tax on corporations — 45 VicL (Q.), cL 22— 
Street Railway— TaxaHon— Mileage. 
ITe/d;— That the Act 45 Vict (Q.), ch. 22, 
which imposed an annual tax of $50 on City 
Passenger Railway Companies, for each mile 
of railway or tramway worked, refers to the 
distances between terminal points, and does 
not include the length of double, switch and 
yard tracks.— Lam6e v. Montreal Street Ry. Co., 
Davidson, J.* June 28, 1888. 



Deceit— False and fraudulent representations- 
Exaggeration — Failure of purchaser to 
complain uitkin a reasonable time. 



Held .*— That exaggeration by the seller of 
the value of the thing sold does not oonstitote 
a fraud which annuls the contract, — more par- 
ticularly where the purchaser did not wholly 
rely upon the seller's statements, but took 
advice from disinterested parties, and made 
inquiries as to the value, and did not seek to 
repudiate the bargain until nine months 
afterwards. — CaverhiU v. Bwiandf Davidson, 
J., June 16, 1888. 



APPEAL REGISTER— MONTREAL. 

FHday, November 16. 

Grand Trunk Railway Co. <fe Mvrrcty. — Mo- 
tion to dismiss appeal as wrongly taken de 
piano, C. A. V. 

Plender dt FUzgerold. — Application for pre- 
cedence. C. A. V. 

Kimpton etaL de Kimpton el al. — ^Motion to 
unite causes. C. A. V. 

Ross etoLds Ross et a/.— Motion for leave to 
appeal from interlocutory judgment C. A.V. 

Young & Montreal Street Ry. Co- — Motion 
for leave to appeal from interlocutory judge- 
ment. C A. V. 

Horseman etvirds Montreal Street Ry. Co.— 
Similar motion. C. A. V. 

Canadian Pacific Railway Co. de Couture. — 
Motion to dismiss appeal as wrongly taken 
deplano^ C. A. V. 

Banque Jacques Cartier de Erechette. — ^Three 
appeals. Settled out of Court 

Lewis dc Walters.-KesLTd. C. A. V. 

Prowse de Nicholson. — Part^heard. 

Saturday, November 17. 

Plender de i?i(z^aZd.— Application for pre- 
cedence granted. 

Canadian Amific Ry. Co. de Couture. — Mo- 
tion to dismiss appeal granted. 

Ross etoLdc Ross et aZ.~Motion for leave to 
appeal granted. 

Chlley dc Montreal ^ks Co. — Motion for 
leave to appeal from interlocutory judgment 
C. A. V. 

Canada Shipping Co. dt JtftteMl.— MoUon 
for leave to appeal C. A. V. 

Canada Shipping Co. de Globe Printing Co. — 
Motion for leave to appeal C. A. V. 

Prowse de Nicltolson. — Hearing concladed.— 
G A. V. 
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Dubreuil dk Banque de SL Hyacinthe.— 
Heard. GA.V. 

Monday f Navemberld. 
PfeTkfcrdrJRtz^miW.— Heard, a A. V. 
NatUmal Aaturance Co, & flarrw.— Heard. 
C. A V. 
Oifitf cC: Parent.— Heard. C. A. V. 

Tuudjoy, November 20. 

Canadian Pacific Ry, Co. <fe Cotrfure.— Mo- 
tion for leave to appeal. C. A. V. 

CU. Chendn defer Jonction Montrial de Cham- 
ptotn.— Heard. G A V. 

Ontario Bank <fe CAapiin.— Heard. C A.V. 

Lutignan dc BieUe,—He&Td, C. A V. 

Wedne9dayt November 21. 

OaUey <fc Montreal Qas Co.— Motion for 
leave to appeal from interlocutory judgment 
rejected. 

Yomg dc Montreal Street Ry, Co. Horseman 
ei vir dc Montreal Street Ry. Co.— Motion for 
leave to appeal from interlocutory judgment 
rejected. 

Canada Shipping Co. dc MUcheU; Canada 
Shipping Co. dc Globe Printing Co.— Motion 
for leave to appeal from interlocutory judg- 
ment granted. 

KimpUm dc KxmpUm. — Motion to unite 
caaes rejected. 

Grwnd Trwik Ry. Co. dc ifurray.— Motion 
to reject appeal de piano granted. Motion 
for leave to appeal granted. 

Montreal Street Railway Co. dc Ritchie.— 
Motion to reduce amount of security rejected. 

Eardy dc jPUtaAnati/<.^Judgment confirmed. 

Oerhardt dc Davis. — Motion to dismiss ap- 
peal C. A V. 

Ross et vir dc Ross et a/.— Motion for leave 
to appeal granted. 

The Queen v. /aco6.— Reserved case heard. 
C. A. V. 

Thursday, Noven^ber 22. 

Oie. Grand Tronc dc Corp. VUle de St. Jean.— 
Heard. C A V. 

Stefani dc ifcmWeau.— Heard. C. A. V. 

i4/ncA *fe Poi<nM.— Heard. C. A V. 

^rehambavU dc P((n(ra«.— Part heard. 

Friday, November 23. 

^/nch dc PoUras.—Hesaing concluded. 
C.AV. 



Archambatdt de Poifrcw.— Hearing con- 
cluded. C. AV. 

Le Moire et le Conseil de Sorel de VincenL— 
Heard. C. AV. 

MiUiken d: BourgeL—HoATd. GA.V. 

Eaetem Toumshiptf Bank dc Bishop ei al.— 
Two appeals. Heard. G A. V. 

Saturday, November 24. 

Howard dc yt<2e.— Motion for leave to ap- 
peal from an interlocutory judgment granted. 

Ayer dc IfcBean.— Confirmed, Gross, J., dis- 
senting, 

Hampson dc IVtw^ficr^.— Reversed, and case 
referred to experts, each party to pay his 
own costs on the present appeal 

Guyon dc CAo^mon.— Confirmed. 

Montreal City Passenger Ry. Co. de Berge- 
ron. — Confirmed. 

Gareau dc CiU de ifontr^i;.— Reverted ; 
each party paying his own costs in both 
courts. 

CadweU dc /S^ta— Judgment of Court of 
Review reversed. 

Bruce de J?otacU.— Confirmed. 

Holland dc ifttc^/.— Reversed. 

Gillies dc Whdan et a/.— Confirmed. 

Brossard de Canada Life Assurance Co. — 
Confirmed. 

Banque ViUe Marie dc lfa^U«.— Reversed. 

Downie dc Francis. — Confirmed. 

Monday, November 26. 

Baxter dc Ihfiey. — ^Motion to dismiss appeal 
rejected. 

Gonzalez dc Davie.— MoUon for leave to ap- 
peal from interlocutory judgment C. A. V. 

LongHn de iJo&itet/fe.—Heard. C. A. V. 

Evans de Moore. — Heard. C. A. V. 

Tliibavdeau dc Benning. — Part heard. 

Tuesdayt November 27. 

Canadian Pacific Ry. Co. dc Couture.— "Mo- 
tion for leave to appeal from interlocutory 
judgment rejected! without costs. 

Gerhardt dc Davis. — Motion to dismiss ap- 
peal rejected. 

Gonzalez dc Davie. — Motion for leave to ap- 
peal from interlocutory judgment rejected. 

The Queen V. Jaco&.-Conviction maintained, 
Doherty, i., dissenting. 

Plender dc Mtzgerald. — Judgment confirmed. 

Haight de City of Montreal.— RevetBed. 
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Racine <fc Iform.— Confirmed. * 

Dean d: Drew, — Confirmed. 

Chapman & Banque Nadonale, — Confirmed. 

Thibaudeau dc ^cnTiin^.— Hearing con- 
cluded. C,A. V. 

Dominion Oil Cloth Co, & Coallier, — Motion 
of respondent for leave to plead in forma pan- 
peris granted. 

The Court adjourned to Friday, December 
21. 

PARISH REGISTERS IN ENGLAND. 

The discussion which has taken place in 
regard to parish registers is a feature of the 
interest now taken in genealogical research 
evidenced by the large attendance at the 
manuscript room in the British Museum, the 
Record Office, and the literary search room 
in Somerset House, and the frequency with 
which the depositories of records, public and 
private, are resorted to for information. The 
domestic life of England for the past 350 
years is written more or less distinctly in the 
parish registers of the country. The dis- 
tinctness of the record varies according to the 
history of the district or parish in question. 
For example, no one who has had experience 
in the collection of evidence can have failed 
to observe that the authentic records of Wales 
are among the more indistinct Posterity 
has largely to rely on the Church as the 
chronicler of the past, and probably because 
the principality was not easily accessible to 
the influence of the central authority the 
Welsh clergy appear to have been behind 
their brethren in this duty, which failing 
extends to bordering districts, such as 
Cheshire, aided no doubt by demoralising 
influences which attached to all bordering 
parts. For kindred reasons Scotch parochial 
records have an almost equally low reputar 
tion. Distance, however, is not necessarily 
the test, as many of the most complete regis- 
ters are found in Cornwall. Local accidents 
on a large scale, such as the Fire of I^iondon^ 
account for the loss of some registers, but as 
a rule registers that have perished by fire 
have succumbed to carelessness in their 
custody. Too often they have been entrusted 
to the parish clerk, and have even been de- 
voted to the uses of her master's dinner by 
the cook at the vicarage. Many of these 



losses would have been avoided if the in- 
junctions requiring a coffer with locks for 
the register in every parish has been carried 
out more faithfully. 

The institution of parish registers in Eng- 
land appears to be due to a hint taken by 
the liOrd Cromwell, Lord Privy Seal and 
Vicar-General to King Henry VIIL from his 
travels in Spain when a yonth. In the year 
1497 Cardinal Ximenes ordered registers to 
be kept throughout that country for the 
special purpose of warning those about to 
marry of any spiritual relationship through 
godfathers or godmothers which might exist 
between the parties which would make the 
marriage voidable— a state of law which 
appears to have provided facilUes for obtain- 
ing a divorce at the will of either of the 
parties. Accordingly, in every parish regis- 
ters were required to be kept, in which were 
entered the date and the names of the bap- 
tized, their parents, godparents, and the 
witnesses to the ceremony. The dissolntion 
in 1536 of the monasteries deprived England, 
of what were, however imperfectly, the sole 
depositories of the accumulated facts of 
domestic history, as the Lord Cromwell, who 
was their visitor the year before, well knew. 
His injunction was issued in the year 1538, 
although there is some evidence of registers 
being enjoined two years earlier, and it 
directed a book and coffer with two locks to 
be provided in each parish, and ordered the 
parson weekly, before the wardens, to write 
and record in the book all the weddings* 
christenings, and burials made the week 
before, subjecting him for disobedience to a 
fine of 3«. 4d,, to be employed in repairing 
the church. This injunction, confirmed by 
Edward VL and Elizabeth, contains the 
nucleus of the present law of the subject 
Two attempts to pass bills for a central sys- 
tem of regif^tration were made in 1562 and 
1590 ; and in 1597 a regulation, approved by 
the Convocation of Canterbury and sanc- 
tioned by the queen under the great seal, 
was issued, providing that parchment books 
should be purchased at the expense of the 
parish in which were to be written the names 
of those baptized, married, or buried during 
the reign of the queen, taken from the old 
paper-books, as well as all future baptisms, 
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marriages, and burials, the transcripts to be 
certified by the clergymen and churchwar- 
dens at the bottom of each page. To com- 
pliance with this order we owe the preser- 
vation of most of the registers previous to 
1597. It was further provided that copies of 
the registers should annually within a month 
after Easter be transmitted by the church- 
wardens to the registrar of the diocese, to be 
received by him without fee, and faithfully 
preserved in the episcopal archives. It is to 
be feared that this faith was hardly kept, as 
although gaps in parish registers can some- 
times be supplied by the transcripts, yet 
these documents are in general found to be 
unsorted and in a dilapidated condition. The 
seventienth canon of 1603, in its turn, directs 
afresh transcription of the old registers, 
especially from 1588, thus affording a fresh 
chance for duplicate registers. The injunction 
of the Lord Cromwell, and the order for 
transcripts to be sent to the bishop's registry, 
are otherwise confirmed with the addition 
that a 'sure coffer' with three locks, and 
keys for each of the chief officials of the 
church, are to be provided, and the entries 
are required to be made in the register on 
the Sabbath day for the preceding week, 
in the presence of the churchwardens. These 
coffers are still to be seen in many parish 
vestries, |)ut in accordance with section 4 of 
52 Geo. III. a 146, ought to be replaced by * a 
dry, well-painted iron chest, constantly kept 
locked in some dry, safe, and secure place 
within the usual place of residence of the rec- 
tor, vicar, curatei or other officiating minister 
if resident within the parish or chapelry, or 
in the parish church or chapel.' The section 
continues, ' the said books shall not be taken 
or removed from or out of the said chest at 
any time or for any cause whatever except 
for purpose of making such entries therein 
as aforesaid or for the inspection of persons 
desirous of making search therein, or to be 
produced ss evidence in some Court of law, 
or to be inspected as to the state and con- 
dition thereof.' These duties are imposed 
on and the custody of roisters given solely 
to the parson. Annual copies are to be made 
by him or a churchwarden, and copies are 
to be transmitted to the diocesan registrar 
on or before June 1 in each year; and the 



schedules of the Act provide forms of entries 
to be made in books of parchment or good 
and durable paper to be provided by Her 
Majesty's printer. 

The history of the law of registers shows 
that at the end of the sixteenth and beginning 
of the seventeenth centuries it was found 
necessary to remind the clergy of their duties 
by frequent injunctions to observe the law 
and recopy their register. There is a lull in 
the history of the subject until we come to the 
year 1812, when the statute of that year 
provides the law on the subject down to the 
present day, with one exception — namely, 
that so far as the form of the registration of 
marriages is concerned that Act was repealed 
by 6 & 7 Wm. IV. c 86, section 31 of which 
provides a new form. The difficulty about 
the Act of Gea III. is that a strange accident 
appears to have happened to it during its 
passage through Parliament By section 18, 
all fines and penalties are to go one-half to 
the informer and the other to the poor of the 
parish, a remarkable destination for the sole 
penalty in the Act— namely, fourteen years ; 
transportation for a false entry. The clauses 
providing penalties for the neglect of the 
duties imposed by the Act appear to have 
slipped out durii^ its progress through Par- 
liament. The title extends to the registra- 
tion of births as well as baptisms, but 
nothing is said in the Act about birtbsi the 
registration of which does not come within 
the proper functions of the parson of the 
parish, although the date of the birth is 
sometimes inserted in the register, especially 
when the child is his own. In that case he 
has been known to give even the hour of the 
event. *Son and heir,' also, occurs some- 
times, but is equally supererogatory. The 
distinction between the duties of the parson 
and those of the public registrar was emphas- 
ised when the Act 6 <& 7 Wm. lY. c. 86, for 
registering births, deaths^ and marriages in 
England, was passed. That Act required 
every clergyman of the Church of England 
to keep the marriage registers in duplicate, 
and provided a machinery for registering 
births and deaths. In regard to marriages, 
the parish register and the general register 
overlap, but births and deaths record distinct 
events from baptisms and burials. The one 
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is the more nsefal to the statistician, the 
other to the lawyer. The registration of a 
baptism is less liable to fraud than that of a 
birth. Every baptism registered most at 
least bear reference to a child produced to the 
celebrant, whereas births niay be registered 
on mere statements. Similarly, a burial can 
hardly be registered unless there is at least a 
dead man. For this reason the function of 
the cleiigyman is still of great importance, 
and the revival of the practice of periodical 
transcriptions of the registers would seem 
the best remedy for the evil of perishing 
registers of which complaint is made. A 
fresh injunction on the lines of its predecess- 
ors might be issued with the authority of 
the Crown as the head of the Church, with or 
without the sanction of Convocation, or an 
Act of Parliament might be passed. To take 
the original registers out of the parish and 
out of their natural custody is unnecessary, 
and would be undesirable. 



INSOLVENT NOTICES, ETC, 
Quebec Official Oazette, Dec. 1. 
Judicial Abandonments. 
Pierre Charles D'Auteail, merohant, Quebec, Nov. 
23. 

Lorena A. Merriman.Hyra Olive Sutton and Luman 
Everett Sutton (Sutton A Sutton), traders, Barnston, 
Nov. 24. 
David Ethier, trader, St. Eustache, Nov. 29. 
Maxime H. Loranger, trader, Sherbrooke, Nov. 28. 
Duncan MoGormiok and David Bryson, traders, 
Montreal, Nov. 26. 
Louis M. Trottier, St. John's, Nov. 2S. 

Cfuraton appointed. 

Be Esra Bigelow.— C. H. Kathan, Rock Island, cura- 
tor, Nov. 12. 

Re Alphonse Bussoau k Co., tobacconists, Mont- 
real.— S. C. Fatt, Montreal, curator, 2^ov. 28. 

Re Samuel Chagnon.St. Paul rErmite— Kent k 
Tnicotte, Montreal, joint curator, Nov. 24. 

Re L. Chandonnet, Three Rivers.— Kent k Tnrootte, 
Montreal, joint curator, Nov. 23 

Re Walter Gibbs, Montreal.— Bilodeau k Renaud, 
Montreal, joint curator, Nov. 21. 

Re A. Houle k Cie. — C. Desmarteau, Montreal, cu- 
rator, Nov. 28. 

Re Jean Lerouz, Cedars.— Kent k Turcotte, Mont- 
real, joint curator, Nov. 24. 

Re Samuel Myers, jeweller, Montreal.— S. C. Fatt, 
Montreal, curator, Nov. 29. 

Re B. L. Nowell k Co., merchants, Montreal.— S. C- 
Fatt, Montreal, curaror, Nov. 78. 

Re Jean Sallafranque.— J. Cartier, Jr., Montreal, 
ourator, Nov. 28. 



JHeidende. 

Re Thos. McOord, merehant, Qaebvo.HSeooad and 
final dividend, payable Dm. 16, H. A. Bmiaitl, Qit«bM;, 
curator. 

Re Helen Nugent, trader, Chiooatimi.— Second aod 
final dividend, payable Deo. 16, U. A* Bedard, Qaobee, 
curator. 

Separation ae to propert». 

Tharcile Petit dit Lalamitev ▼>. Tooasaint D68ir6 
Roy, Montreal, Nov. 19. 

Minuiee of notariee tran^erred* 

Minutes of late Q.T. Trembtay, Quebec, transferred 
to G. P. Ghateauvert, N.P.. Quebec 

Minutes of late J. M. Lefebvre, Knowlton. and lat« 
Joi. Lefebvre, Waterloo, transfemd to Ernest Ftooiy, 
N.P.} Knowlton. 

Qaebee Official OoMctU, Dec 7. 
Judicial Abandonw»ent9. 

Jean Bte. Brousseau, trader. La Patrie, Nov. 29L 

James Johnstone, Dmmmondville, Nov. 39. 

George Mauger, trader, Ste. Adelaide de Pafaot, 
Nov. 24. 

Louis Felix Roy, trader, St. Felicien da Iao St. 
Jean, Dec. 4. 

John RuBsell, trader, Montreal, Nov. 19. 

Ouraton Appointed, 

Re Dame M. B^langer, MontreaL— Kent k Tur- 
cotte, Montreal, joint curator. Dec 5. 

Re John Donaghy , boot and shoe dealer, Montreal .— 
A. W. Stevenson, Montreal, ourator, Dec 5. 

Re Gosselin k Co., Montreal.— Kent k Tuieotla, 
Montreal, joLnt-curator, Dee. 5. 

Re L, k F, Higgins, Montreal.— Kent k Torootte, 
Montreal, joint curator, Dec 6. 

Re B. B. D. Lafleur, Bry9oa.~J. McD. Hains, Mon- 
treal, curator, Nov. 9). 

Re McOormick k Biyson, Montieal— J. a MoCor. 
miok, Montreal, curator, Dec 5. 

Re Louis Pigeon, butcher, Lachinc— a H. Parant. 
Montreal, curator, Dec 6. 

Re Louis M. Trottier, St JohnB.-J. O'Oain, 6t 
Johns, curator, Dec 5. 



GENERAL NOTES. 



Meetikq of Pablumkiit.— Notice is given that the 
Parliament of Canada is to meet on Thursday, Jan . 
81st. 

Salb or A HoBSB— A warranty of a hone, sobject 
to the horse being returned within a specified tliM. 
allows the purchaser to sue for its breach if be was 
preventod from fulfilling the condition thronsb the 
horse injuring itself {Chapman v. Witken, k7 Law J. 
Rep.Q.B.457). 

Unlawful Mabbiagb. — Notiee is given in the 
Quebec Official Gaxette of a bill to legalisa the 
marriage, on the 12th March. 1878, of Odilon Mooce- 
nais to Marie Anny McMilUn, notwithstandinc Act 
126, CO. 
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The vacancy created by tbe death of Mr. 
Jofitice Globensky has been filled by the 
appointment of Mr. GL C. de Lorimier, Q. C. 
This is a selection which p^yea unuBual satis- 
faction, Mr. de Lorimier in every respect, — 
legal ability and experience, as weD as 
high personal character,— being thoroughly 
worthy of the position. The new Judge was 
bom in 1842, and admitted to the bar in 
1865. During the greater part of his profes- 
sional life be has been associated in practice 
with his brother. Recently, however, he 
joined Mr. Girouard, Q. C. He has devoted 
himself with unnsaal constancy to his profes^ 
sional work, and there is every reason to an- 
ticipate that he will soon be fav&urably 
known in bis new position. 



The increased reward ofiered for the appre- 
hension of Donald Morrison has not had the 
effect of bringing him under the hand of jus- 
tice. It appears that tbe attorney-general 
invoked the aid of the Montreal Chief of 
Police, who offered to make the arrest, if 
thirty men of his force were placed at his 
disposition; but the police committee not ia- 
TODring tbe scheme, the negotiation was 
broken off. The length of time which has 
elapsed since the crimei sufficiently indicates 
that Morrison has vigilant sympathizers and 
protectors. The case is peculiar, and is one 
that does not redound to the credit of the 
administration of the law. 



The great struggle between the Timet and 
the Pamellites bids fair to take the first place 
in legal investigations in point of length and 
cost The Tichborne trial is becoming insig- 
nificant beside this more recent litigation. 
Single subscriptions to the defence fund as 
high as $5,000 have been announced, and 
streams of lesser gifts have been pouring in 
irom various quarters ; yet, long ago, the cry 
was that tbe defence was being crushed by 
the enormouB expense. On the other hand, 



we do not hear of any attempt by the Time$ 
to attract outside support Incidentally, its 
course may be useful to the Government of 
the day, as on some previous occasions in its 
history. But it was not by supporting a 
party or a government that the Times became 
^the power that it has long been ; andjudghig 
from its record it is fair to give it credit for 
an independent course. Its resources are 
great, but whether it can, unaided, support 
such an enormous burden, remains to be seen; 
but it doubtless computed the cost before be- 
ginning the fight. The fee of the attorney- 
general, according to popular report, was 
$50,000, and it seems as if he would not earn 
it lightly. But every day the investigation 
is protracted must add vastly to the cost; 
and the end is apparently very distant The 
precise figures of this stupendous antagon- 
ism, if they are ever ascertained, will be in- 
teresting. _^ 

The report of the eleventh annual meeting 
of the American Bar Association, held at Sa- 
ratoga Springs on the 15th, 16th and 17th of 
August last, has been issued in a bound 
volume of 376 pages. The annual address by 
Mr. Hoadley is a valuable production, and 
several other features of the volume give it 
considerable interest. 



A memorialbustof the late Sir George Jessel, 
Master of the Rolls frt)m 1873 to 1883, placed 
in the Royal Courts of Justice, was unveiled 
by the Lord Chancellor on the 28th Novem- 
ber. The Lord Chancellor observed :— " En- 
during as marble may be, I believe that the 
real record of that great judge's work will be 
found in his judgments, lucid and powerful 
as they were, and which undoubtedly let the 
light into many dark comers of our jurispru- 
dence. Most of those who are within hearing 
of my voice will no doubt recognise that it 
would be presumption in me to inforce upon 
them the value of prompt and clear decisions 
and lucid judgments. But those outside the 
profession of the law little know the value to 
the public of such judgments as those of Sir 
George Jessel. It is tbe doubtful and erroneous 
utterances of judges which lead to ruined 
suitors. When the law is clearly laid down, 
people can advise their clients as to what 14 
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hopeleas and what is not Lord Selborne, 
than whom no one is better able to form an 
estimate of the merits of the late Master of 
the Rolls, has described him in these words : 
'A man of extraordinary mental gifts, of rapid- 
ity and acntenees, and energy, and a power 
of doing work which I have certainly never 
known surpassed— I think perhaps never 
equalled/ '' 

SUPERIOR COURT. 

Shkbbbookb, May 30, 1885. 

Ooram Bbooks, J. 

The Corporation op Mblbournb Sl Bboicpton 
GoRB V. John Main et aL 

Secretary- Treaturer-^RegpansibUity for Corpo' 
ration moneys, 

HwLDi^That under our Municipal law, a Secre- 
tary- Treamrer, the custodian of Corporation 
monies, cannot legaUy divest himsdf of the 
same, except in the manner prescribed by the 
Code ; and that in the present case, dlihough 
he had paid the sam£ over to the then Mayor 
for safe keeping, lie uxu not thereby relieved 
from the liabdiiy to account to the Corpo- 
ration, 

Per Curiam.— This is an action brought by 
plaintiffs against their late Secretary-Trea^ 
surer, John Main, and against one of his 
sureties, alleging that in 1868, he became Se- 
cretary-Treasurer, that David Park and 
William Main became his sureties, 31st 
March, 1868. (William Main is now dead). 
That John Main continued Secretary-Trea* 
surer until February 4th, 1884, and was re- 
sponsible for all monies which came into his 
hands as such Secretary-Treasurer. That 
there was a large sum of money on deposit 
at the Eastern Townships Bank, Richmond, 
being a special fund called «* Saint Francis 
Bridge Fund,'* the Saint Francis Bridge be- 
longing partly to plaintiflBs and partly to 
Cleveland. That this fund amounted to 
$2,766.98 on April 12th, 1879. That on 12th 
April, he (defendant), did withdraw said 
money from the Eastern Townships Bank by 
cheque given A, Wilcochs, then Mayor, and that 
he has failed to account for this money, and 
never haj» produced any vouchers. The plain- 
tiflb ask that h^ b^ ordered to account, that 



lands in bond be declaied mortgaged, and de- 
fendant ordered to pay said sum of $2,756 98. 

The defendants plead : 

1. A defense en droit They say tbatplaiotiffii 
have not alleged that he refused or neglected 
to render a detailed aooount of his expendi- 
ture and receipts, (see 166, 167 M. C). This 
refers to a statement of the general reonpts 
and expenditure, but the declaration says, 
" you had this money, a special fund deposit- 
ed in a chartered bank ; you withdrew it, and 
never accounted for it, and we ask that you 
should account ; i. e, you never indaded it in 
your geneial account^ and you were respon- 
sible for it, and now we ask that yon shonki 
tell us what you have done with it" 

The declaration to my mind is sufficient. 

The other i^eas are : — 1. A dlfense en fait. 
2. That defendant drew out this sum <if 
money by order of the council, April 7tfa, 
1879 (it should have been March 1st, Mon- 
day) ; t^^t this was ratified by resolution in 
council, 3rd April, 1882, which relieved him 
from all moral responsibility ; that the money 
was accounted for, indeed, Wilco(^ ac- 
knowledged as the depositary of the money, 
and defendant relieved. 

The next plea is similar, except that it aikis 
that he accounted for it| «. e. the money hav- 
ing passed from him to Wilcox, and from 
Wilcocksto W. H. Webb; that they opened an 
account with Webb and accepted him and 
Wiloocks as depositaries, and relieved defen- 
dant 

The sole question to be decided in this case 
is as to the original responsibility of the 
Secretary-Treasurer for these monies whicb he 
had in his hands in 1879, and whether he has 
been relieved from that responsibility- I 
think no one could reasonably doubt his ori- 
ginal rceponsibility, in fact it would appear 
to be admitted, as he says he has accoantcd 
for the money and been relieved. 

That he and he alone was accountable, is 
evident from M. C 159. 160, 500. Defendant 
admits these were Corporation funds, and 
came into his hands, but says, 1 accounted for 
them. I paid over under your order. Is this 
so ? It was correctly stated by the counsel 
for defendant that there are three partieB to 
consider— the Corporation plaintifb, the coun- 
cil through whom they act, and defendant 
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Flaintifb act by their coand], and only in 
the way prescribed by the Municipal Ckxle. 
Defendant says there was a verbal resolution 
anthorizing him to pass over this money, of 
which the law made him the ctufodtan, to a 
third party. This could only be done in one 
way, and that the defendant saw, because, 
according to his own evidence, he asked for a 
resolution, which was not found recorded. 

The council could only act as a council, ait^ 
ting as a body, and in the way prescribed by 
law, and you can only prove their action by 
their records. 

As to their powers, Chief Justice Marshall, 
in the celebrated case of Dartmouth College v. 
Woodward, says " a corporation is an artifi- 
*^ cial being, invisible, intangible, and only 
" existing in contemplation of law, being the 
" mere creature of law, and possesses only 
" those properties which the charter of its 
'' creation confers upon it" Dillon on corpora- 
tions, p. 89, vol 1, says of the duties of 
Courts: " The Courts, too, have duties, the 
" most important of which is to require these 
" Corporations in all coies to show a plain and 
'* clear grant for the authority they assume 
" to exercise, and with firm hands to hold 
" them and their officers within chartered 
"limifcBL" 

/Lgain, p. 171 : " The inhabitants are the 
"corporators, the officers are the public 
" agents of the Corporation. The duties and 
" powers of the officers or public agents of 
" the Corporation are prescribed by statute 
" or charter, which all persons not only know 
" but are bound to know." 

These considerations vindicate both the 
reasonableness and necessity of the rule that 
the corporation is bound only when its agents, 
or officere, by whom it can alone act (if it 
acts at all), keep within the limits of the 
chartered authority of the corporation. See 
form 16, M. Code, (ed. 1875), p. 331. 

See the danger of taking verbal evidence 
of theaction of the council Mr. Wiloocks says 
the money was drawn out at the request of 
the council, but cannot be positive if the 
request was made during the session of the 
council, nor who the councillors were- . 

Toung Mr. Main says it was done in council 
Mr. Webb says it was in the council room, 
but after the session of the council. " It was in 



the Town Hall. I would not be certain 
that it was in the council room." Edward 
Kelley and Leander Lawrence, both coun- 
dlloisysay *' there was not any such resolu- 
tion or authorization." 

Richard Symons was also then a coun- 
cillor, and he has no recollection of any such 
authorisEation. Thomas Lay, also a coun- 
cillor, has no knowledge of it, though pre- 
sent — i. e. four of the seven councillors, a ma- 
jority, know nothing of it. Delaney was not % 
examined, but as stated above, Mr. Wilcocks 
and Mr. Webb are not positive. Wilcocks can- 
not say if the request was made during 
council Mr. Webb thinks it was after the 
session of the council. 

These differences show how dangerous it 
would be to take verbal evidence of the pro- 
ceedings of a municipal council even if the 
Court were so disposed. 

But the plaintifis act through their agents, 
the council, and they only act according to 
the Municipal Code, and no proof of their 
acts, resolutions and by-laws can be made, 
except by the records. 

We come then to the second point Defen- 
dant says this was ratified by resolution of 
council of April 3rd, 1882, relieving defen- 
dant from moral responsibility for taking 
money as per verbal order of the council ; and 
he says the last words establish as against 
plaintiffis that he was verbally authorized. If 
he was, it was illegal ; besides it is disproved 
by four to three, or rather by six to one, that 
there was any action by the council as a 
council; and as to the last resolution, though 
the then council was differently composed, 
it cannot confirm or annul prior action of a 
previous council, or make good what was 
illegal This was undoubtedly vUra vires 
and undoubtedly had not for object to relieve 
of liability, but was a statement of their 
belief that he did not fraudulently misap- 
propriate this money to his own use, and in 
that opinion this Court concurs. He was 
made use of by others, was persuaded to do 
what he knew was illegal, dispossessed him- 
self of funds for which he was and still is,i. «., 
so far as we have proceeded, in this case, liable 
par Gontrainte par corps to account to plaintifb. 

We now come to the last point Has he 
accounted and been relieved? 
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He says he never has aooounted, but in his 
eTidenoe says some other person has. 

If the plaintiffiB have reoeived the money, 
eyen through a third party, the receipt releases 
defendant ; but he must aooount and show 
this. The yarions resolutions, reports of au- 
diton, etc., showing that, knowing that this 
money had gone to Mr. WUcocks and then to 
Mr. Webb, the council endeayoured to get it 
and endeavoured to get it from him, Webb| 
/ did not constitute a waiver of their rights 
against defendant Tiny were trying to get 
the money. It would appear that their eflfbrts 
were successful to this extent, that on the 
5th April, 1882, they did get $1^7 from Mr. 
Webb,butdid they release defendant? They 
did not and could not release him. I hold 
that he is still bound to account to plaintiff, 
and he is consequently ordered to account 
for this sum of money, which was in his 
hands, within ninety days. 

Let secretary-treasurers, who really give 
more attention .to the Code than councillors, 
and generally guide in the manner and form 
of municipal proceedings, rather than follow, 
understand that they are responsible for cor^ 
poration moneys in their hands, and if they 
choose to part with these without warrant of 
law, even to mayors or councillors, they do 
not release themselves from responsibility, 
and must account, and councillors cannot 
release them except according to law. 

The following is the judgment i-^ 

''The Court having heard the parties, 
plaintiff and defendant John Main, as well 
upon the di/ente au fond en droit of said de- 
fendant John Main, as upon the merits, by 
their respective counsel, and having also 
heard defendant's motion to amend his pleas, 
to make them accord with the facts proved, 
so for as relates to the date of the meeting of 
the Council first referred to in said plea, doth 
declare the allegations of plaintiff's declara- 
tion sufficient, as against the said difeme au 
fond en droit, and doth dismiss said difense 
en droit with costs; and further, doth grant 
defendant's motion to amend upon the pay- 
ment of twenty shillings costs. 

** And proceeding to adjudicate upon the 
merits of plaintiff's action : 

''The Court, considering that plaintifb 
have proved the material allegations of their 



declaration, and that defendant, being tben 
Secretary-l^^easurer of the Municipal Coud- 
cil of Melbourne and Brompton Gan^ did, 
without any warrant in law or aathteity kt 
so doing, on the 12th day of April, 1879, with- 
draw from the branch of the Eastern Town- 
ships Bank in Richmond the sum of $2,756u9S, 
the property of plaintifBs, and althon^ the 
legal custodian of sud money, whidi bad 
beoi deposited in said branch bank by him, 
did dispossess himself of said moneys, and 
has hitherto failed and neglected to aeooont 
to plaintifb for the same ; 

"And considering that defendant hath 
felled to prove the allegations of his pleas, 
and especially that he has accounted to 
plaintiflfs for said moneys, and that the 
Municipal Council of said Melbonme and 
Brompton Gore has released him from lia- 
bility with respect thereto, which they bad 
no power to do, or have accepted third per- 
sons, and particularly either said Arthur 
Wilcocks or said William HL Webb, mentioa- 
ed in defendant's pleas, or have relieved the 
defendant from liability and accepted the 
responsibility of said Wilcocks or Webb, or 
either of them, or that they oould legally so 
do; 

** And considering that defendant stUl is 
bound and liable to render to plaintiffii ^ 
account of said sum of $2,756.98, the property 
of plaintiffi, so withdrawn by him from said 
branch bank of the Eastern Townships Bank 
at Richmond on said 12th day of April, 1879, 
and since handed over to said Arthur Wil- 
cocks; 

" Both in consequence adjudge and con- 
demn said defendant, within ninety days, to 
account to plaintiffis fer said sum of $2,756.9S 
and of his disposition thereof, and to produce 
vouchers for his disposition of said moneja. 
The Court reserving the question of oasts 
until final judgment" 

Afterwards, on 27th February, 1886, the 
account of the defendant having been ooo- 
tested by plaintiflb, the final judgment was 
rendered as follows : — 

"The Court having heard the paities, 
plaintifib and defendant, upon the merits of 
the contestation of the account rendered by 
the said defendant John Main, pursuant to 
the judgment herein rendered, ordering said 
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aoooantpfodaced on t^eSOthdayof May,18H5, 
having examined the pleadingis, evidence 
and prooeedinga heiein, and deliberated ; 

*' Considering that plaintifb have estab- 
lished their contestation so far as relates to 
foor items of said aocoonty to wit, the snms of 
$183.83, $175, $7.25 and $80, claimed by de- 
fendant to have been paid to or for plaintifiGi 
by him, bat which he, defendant, has failed 
to establish, doth in conseqaence maintain 
plaiotifBi' contestation of defendant's account 
as well founded to that extent, and reject said 
•ams from defendant's account as unfounded; 

*' And farther, considering that the Muni- 
cipal Council of the Township of Melbourne 
and Brompton Gore, on the third day of 
December, 1883, in consideration of the cir- 
camstances under which the moneys in de- 
fendant's hands as Secretary Treasurer, to 
wit, the sum of $2,756.98, was drawn from 
the Eastern Townships Bank and by him 
banded over to the then Mayor, and by him 
to W. H. Webb, in tonsideration of the ex- 
amination and audit and report of the audit- 
ore with reference to said moneys, of date the 
26th day of November, 1883, did, with a view 
of obtaining a settlement with regard there- 
to with said Webb, into whose hands the 
same had passed, remit the interest thereon; 

^'And considering that a partial account 
thereof had been rendered up to said date, 
doth adjudge and condemn defendant to pay 
to plaintiffs, as the balance of said sum un- 
accounted for, the sum of $456.19, with Inte- 
lsat from the said third day of December^ 
18S3, at 12 per cent, and costs of as well the 
original action as of the contestation of de- 
fendant's account, save and except the costs 
of evidence of John Wood, C. P. Cleveland 
and M. Steel, which plaintiffs are condemned 
topay,dMftraito,etc."* 

ion, Brown A Frauih for plaintiffs. 

Lammee for defendant 



COUR DE CIRCUIT. 

Hull (Comt6 d'Ottawa), 11 oct. 1888. 

Coram Wurtblb, J. 

Maillbt v. Aylen. 

Action cofMre les cautions (Tun huisiier — Com-' 

ment die doit itreporHe. 

• For rabMauent action by Main r. WUeockt, see 
MoQtroAl lAwReporta. 4 8. 0. 



JugA : — Qu'tmtf aUion dirigie contre lea eauHona 
d^un hvimer pomr Vinexiaaion de tee de- 
voirs doit Stre port£e au nom du TrSsorier 
de la provincef etsur son autorisaHon sp^ 
dale, 
L'action 6tait dirigie contre If d^endeur 
comme caution de J. L. Currier, huissier de 
la Cour Sup^rieure, qui avait retire le mon- 
tant en capital, int^r^ts et frais port6 au 
href d'ex^cution A lui remis, dans une cause 
de MaiUet v. McLean, et qui avait laiss^ le 
pays sans faire rapport. 

L'acte de cautionnement, dat^ du 12 mai 
1885, 6tait dresB^ d'aprte une ancienne for- 
mule, et se lisait en partie comme suit : — 

"That we, etc., are jointly and severally 
held and firmly bound unto our Sovereign 
Lady the Queen, her heirs and successors, 
in the penal sum of one hundred pounds, 
currency, to be paid to our said Lady the 
Queen, her heirs and successors ;• • • • 

" . . . . And this bond so given shall sta^d 
and be as and for a security to the amount 
thereof, for the damages which may be sus- 
tained by any person, by reason of the cul- 
pable negligence or misconduct of the said 
bailiff." 

La defense pr6tendaitentr'autres choses : — 
Que le cautionnement avait 6t6 donn^ en 
favour de Sa Majesty et non du demandeur ; 
que tel cautionnement n'existe pas, et est 
ni6 par le statut ; que le seul cautionnement 
d etre foumi par les huissiers est celui in- 
dique par la 42-43 Vict, chap. 6, (Q. 1879). 

Le demandeur repondait que Tin^uffisance 
et I'irr^ularit^ du cautionnement quelles 
qu'elles fussent, ne pouvaient affecter que la 
position de I'huissier vis-^vis le tribunal qui 
Tavait accepts, et ne pouvaient pr^judicier 
aux droits des tiers l^ses par les actes d'un 
officier de la Cour, reconnu et admis A pra- 
tiquer comme tel, et que I'obligation con- 
tracts par le d^fendeur 4tait valable vis-^ 
vis eux suivant les termes de l'acte, dans 
quelque forme qu'il fdt 

QuantAl'autre pretention de la defense, 
le demandeur citait le jugement de Qauvreau 
V. LemieuXf 10 Q. L. R., p. 24, par lequel son 
Honneur le juge Casault avait decide que le 
cautionnement des huissiers, quoique con- 
sent! en favour de Sa Majesty, est une ga- 
rantie directe en favour de toute personne k 
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laqnelle I'buiBsier fiBiit subir dee dommages 
parsa negligence coupaWe ou sa maayaiae 
conduite, dans Tex^cution de see devoirs, et 
que le recours existe centre les cautions sans 
cession de cautionnement. 

L'honoraWe juge Wurtele, bien que parais- 
sant incline jL declarer quele cautionnement, 
n'etant pas un de ceux indiqu^s par le statut 
ne pouvait donner lieu ^ Taction du deman- 
deur, ne prononga pas sur ce point, et ayant 
d^clar^ dans ses remarques que tout en res- 
pectant I'opinioD du juge Casault, il se croyait 
tenu d'appliquer les dispositions des sections 
14 et 16 du Statut 32 Vict. cbap. 9, (Q. 1869), 
il r^digea an dossier le jugement suivant :— 

"Action d^boutee avec d^pens, etc, vu 
qu'elle aurwt dtt Hre port^ an nom du 
Tr^sorier de la province et sur son autorisa- 
tion sp^ciale." 

A. McMaJum, avocat du demandeur. 

Rochcm & Champagney avocats du d^fendeur. 

(A. M.) 



CROWN CASE RESERVED. 

London, Nov. 24, 1888. 

Rbgina v. Adam& 

lAhel—IndictmerU — Obtcene Letter^^^Defama- 
lory lAbel calculated to provoke Breach of 
Pea4X, 

This was a case reserved by the Recorder 
of London. 

The indictmoDt charged the prisoner in the 
first count with writing and sending to Emily 
Susan Yuill an indecent letter and so endea- 
vouring to corrupt her morals and to incite 
her to commit immoral acts witli him ; in 
the second count, with writing an indecent 
and obscene letter with intent to incite the 
said E. S. Yuill to commit immoral acts, and 
afterwards uttering and publishing the said 
letter to her and others ; in the third count, 
with making and publishing a defamatory 
writing in the form of a letter concerning the 
said E. S. Yuill ; in the fourth count, with 
writing and publishing an indecent and ob- 
scene libel concerning the said E. 8. Yuill, in 
the form of a letter directed to her; the fifth 
and sixth counts were similar in form to the 
first and second, but related to another letter. 
The evidence was that E. S. Yuill, the 



younger, inserted an advertisement for a sita- 
ation in the DaUy Tdegraph, and that it was 
stated in it that replies were to be addressed 
to K. a, 21 Radnor Street^ KG. ; that prisoner 
wrote and posted the let'ter set out in the fint 
four counts of the indictment; and that it 
was received by £. S. Yuill the elder, who 
read it and handed it to her husband, who 
handed it to the police, and that it was never 
seen by £. S. Yuill the younger. 

At the close of the case for the prosecution, 
counsel for the prisoner submitted there was 
DO case to go to the jury on the grounds : First, 
that to invite, and send to a person, letters in 
the form of those set out in the indictment, 
was not an indictable offence ; secondly , that 
the letter set out in the third and fourth 
counts was neither a defamatory libel nor an 
obscene libel ; and, thirdly, there had been 
no publication of the letter. The Recorder, 
however, declined to stop the case, and left it 
to the jury, who convicted the prisoner on all 
the counts. 

The question for the opinion of the Court 
was, whether upon all the facts stated, the 
prisoner could be properly convicted on aU 
or any of the counts of the indictment. 

The Court (Lobd Colbbidge^ C.J., Makistt, 
J., Hawkins, J., Day, J., and SicnH, J.) held 
that the short and simple ground upon which 
the conviction should be sustained was that 
it was a conviction upon an indictment one 
count of which was that the letter contained 
a defamatory libel tending to bring the per- 
son written to into contempt and to provoke 
a breach of the peace. It must be taken that 
the jury had found there was a defamatory 
libel, and upon that ground the conviction 
could be sustained. 

Conviction sustained. 



COURT OF QUEEN'S BENCH- 
MONTREAL,^ 

Jury trial^^Assignmfnt offacU. 
Held: — ^The object of the assignment of 
facts is that the jury may determine all 
the finite facts in dispute between the parties, 
and respecting which the Court requires to 
be informed, in order to decide the question 
of law in issue between them. It most be ao 

To appear in Montreal Law Repoite, 4 Q.B. 
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framed as to be sufficiently comprehensive, 
and at the same time carefdlly exclnde any 
evidence from which the jury may <^w an 
in&rence; and the assignment of facts in this 
case conformed to this rnle.— Ifc22ae ik Canc^ 
dian Pacifie Hy. Co., Dorion, C. J., Tessier, 
Cross, Baby, Church, JJ., Sept 17, 1887. 



Extraditum — Habea$ Ofrpw—'Juntdictwn of 

eommitHng magiOrcUe—Forgery'^^Accoun' 

(ahU Receipt "— i2. S, eh. 165, «. 20— ^tt«r- 

ation — Confestion, AdmiuihilUy of^-Infot' 

malitieM of Procedvre. 

Hddf 1. Where a commissioner has been 

appointed under the Great Seal of Canada 

(Sect 6 of the Extradition Act, B. S. ch. 142), 

and his appointment as such commissioner 

has appeai^ed in the official OazeW:, and he 

is thereby ** authorized to act judicially in 

extriAition matters under the Extradition 

Act, within the Province," and he describes 

himself in a warrant of commitment as '^ a 

Judge under the Extradition Act,''— that his 

jurisdiction is sufficiently disclosed. 

2. In examining, upon a petition for habeas 
corpuB, whether the detention of the prisoner 
is lawful, the Court or Judge will set aside 
the warrant of commitment only if there be 
manifest error in the adjudication. If the 
commissioner had jurisdiction, and there 
was legal evidence before him, the Court is 
not called upon to examine the sufficiency of 
the evidence* ^ 

3. If the first commitment be irregular, but 
be replaced before the return of the habeas 
corpus^ by a valid comniitment, the prisoner 
will not be discharged. (The decision of Mr. 
Rionx. 11 Leg. News, 323, approved).— -Er- 
parU Debam, Church, J., Nov. 13, 1888. 



not exonerate the defendant, but may be con- 
sidered in mitigation of damages.— »$<<'e/ v. 
Chaput et al., Davidson, J., Nov. 12, 1888. 



SUPERIOR COURT-^MONTREAL.* 

Libel— Mercantile Agency — FoUse rating — Re- 
spcnsibility. 
Hdd, (following Bradstreei Co. iSc Carsley, 
M.L.R., 3 Q. B. 83), That a mercantile agency 
is responsible in damages for communicating 
to its subscribers a false rating of a person 
engaged in business, whereby his credit is 
injured. Absence of malice, and the fact that 
the report was subsequently corrected, will 

•To appear in Monti«al Law Raporti, 4 S. C. 



Execution — Sak of immovable by Sheriff^Arts 
688, 719, G C. P.—Oreditor who has JUed 
an opposition becoming purchaser^ 

Held, that when a mere chirographary cre- 
ditor who has filed an opposition in the 
hands of the sheriff, becomes purchaser of 
the immovable pold, he is not entitled to le* 
fSun the purchase money to the extent of his 
claim,— Article 688, C. C P., referring only 
to the seizing creditor and to hypothecary 
creditors.— i^air&anib et at. v. Barlow, ^ Smith, 
adjudicataire, Loranger, J., Nov. 28, 1884. 



Opposition afin d^annvkr — Affidavit — Arts* 683, 
584, C. P. a 

Jvgi, (iufirmant le jugement de la cour in- 
f^rieure, M. L. R., 3 S. C. 166).— U deposi- 
tion au soutien d'une opposition sur saisie 
n'est requise que pour Tobtention de I'ordre 
de sursis, et que Pinsuffisance de telle deposi- 
tion ne justifie que la revocation du sursis et 
non le renvoi de I'opposition. — Morin v. Morin, 
A Morin, opposant, en revision, Johnson, 
Jette, Tascheieau, J J., 31 oct 1887. 

Didaration — Mis en cause— Absence d^aUUga* 
Hons centre une partie — Difense en droiL 
Jugi, que si la declaration ne contient au- 
cune allegation positive centre une partie 
mise en cause, cette dernidre pourra se faire 
renvoyer des fins de la demande sur defense 
en droit.— Ptonte v. La SocUtS des Artisans, A 
Lwrent, mis en cause, Jette, J., 31 oct 1887. 

Jury trial— Verdict— Arrest of Judgment— Rail- 
way. 

The assignment of facts submitted to the 
jury contained questions relating not only to 
the expulsion of the plaintiff from defen- 
dants' trainson two dates specially alleged 
in the declaration, but also to his being pre- 
vented from travelling on their trains subse- 
quently, which, in the opinion of the Court, 
was not complained of at ail in the declara- 
tion. The verdict awarded damages gener- 
ally. 

Held, that the defendants had a right to 
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move in arrest of judgment, it being impos- 
sible to divide the amount and say how 
much the jury intended to give for what the 
plaintiff complained of, and how much for 
what he did not complain of. 

SembU, a railway company which has not 
yet opened ^ts line for the public conveyance 
of passengers, is not subject to the obligations 
which attach to common carriers, though it 
may have occasionally carried passengers for 
hire for the special accommmodation of per- 
sons applying for passage.— ifciJae v. Oana* 
dian Pacific Ry. Co,, Johnson, Gill, Davidson. 
JJ., March 31, 1888. 

Street Railway— Negligence of conductcr—Re- 
ftponsibfility. 
Held, where the plaintiff, while stand- 
ing on the platform or step of a street car^ 
was injured by a passing load of wood, that 
as the immediatOi cause of the accident was 
the conductor's want of vigilance in failing 
to stop the car, as he might have done, in 
time to prevent the collision, the defendants 
were responsible The fact that the plain- 
tiff was standing on the platform at the time 
of the accident, did not relieve the defendants 
from responsibility, inasmuch as he was per- 
mitted to stand there by the conductor who 
had collected fare from him while he was in 
that position.— Wi^waw v- Montreal Street Ry, 
Co,, in Review, Johnson, Doherty, Jett^, JJ., 
Sept. 29, 1888. 



INSOLVENT NOTICES ETC, 

Quebec Official Gazette, Dec. 7. 

Dividendu. 

Re Francois Bertrand, aliwi Frank Beltrand— ^irrt 

and final dividend payable Dec 27, W. L. Shurtleff, 

Coaticook, curator. 

Re T^lesphor© Brasaard.— Second and final dividend, 
payable Dec. 20. Bilodeaa k Renaud, Montreal, cur- 
ators. 

/?cDame M. F. Kutner.-Fir«t dividend, payable 
p'w't ^ * Turootte, Montreal, joint-curator. 

ofl « T" T: M»^ken»ie.- First dividend, payable Dec 

26 Robt. Fair. Black Cape, curator. . 

A' -A \r ^'■'''^" ^^^^ Magog Hosiery Co.).-Fir8t 

A ' p^p ^'I' f!*" ""^ P^^ile^ed claims, payable Dec. 26. 

A. F. Bidden, Montreal, curator. 

Separation as to tyroperty, 
Priscilla Brunet vs. Olivier For tin, Montreal. Deo. 7. 
S^ix^ration from bed and hoard. 



MitiMiMt^niOitarvtrtJmtftrTti, 
Minutes of late B. Mclntodi trmMf«rwd to A. C 
D6oar7, N. P., MontreaL 



GENERAL NOTES. 

OMiasiOH.-The article on "Parish Re^atws" in 
our last issue should have been credited to the !«» 
Journal (London). 

Mb. Justicr Gbasthaii akd thk Pbms.— Mr. Justice 
Grantham has fallen foul of a section of the news- 
paper press, with the lesult that he has ealled down 
upon his head persistent abuse. Theertora juduaal 
utterance which has provoked thU attadLwasto the 
effect that certain newspapers Uve by Ubel and smaU 
gossip. Unfortunately, litigation U pending in whieh 
the question of libel or no Ubel in the partieular mat- 
ter has to be tried. Thepalhofajudgeisaverynarrow 
one: it will become narrower as the press develops. 
Beticence will in the future be the virtue next to 
patience to be looked forin the judicial €mctu—Lm> 
Timea (London). ■♦ 

Lords by Oouiitkst at thb Bar.— Mr. F. T. Uttley 
writes : " Two noble Lords are reported to have re- 
cently set up as barristers in the Temple, and an inter- 
esting etiquette question arises as to how thejudiies are 
to address them if they plead. It would be awkward 
for judge and counpcl to be mutuaUy referring to each 
other as 'My Lord.' When the Archbishop ofYorit 
had once to appear before the Lord Chief Justice he 
was always referred to as the * Archbishop of York.' 
and not as* Your Gmoe.**' The 2>iw /otinwrf thereon 
remarks: "The difficulty soggested by our Talued 
correspondent from Manchester in regard to the style 
in which judges will address the scions of nobilitj who 
appear to be coming to the bar does not seem 
serious. Their titles are courtesy titles, and although 
it is true in the case of the majority judges, the tiUe 
* My Lord * is purely a oourtesy^iae, yet it is an 
official title of courtesy and not a social title of 
courtesy. It could not be contended that the sons of 
barons who have practised at the bar. and who have 
been many, were entitled to be addressed as 'Your 
Honour,' because Vice-Chancellors were, and County 
Court judges are, so addressed. Practising baroneU, 
of whom there are several, are addressed as * Sir ' from 
the bench, because that is a title whioh is their legal 
due, and is accorded to knights of whom in modem 
times there have always been some at the bar. The 
constant struggle to make courtesy into real titles was 
illustrated at the recent nomination at the Holbom 
election. A nomination treating a courtesy title as 
real tendered was rejected by the retumins offieer. 
and eventually took the following form: *Sumamo— 
Compton, Right Hon William George Spencer Scotc. 
commonly called Earl ; ' and the description of * rank, 
profession, or occupation * was made. * Bari by 
courtesy.' The term ' Right Hon.' should also bare 
been described as a courtesy title. It is only in the 
case of Privy Councillors that there is any olsom of 
legal right to it ; and the rank, prof ession, or 
pation should have been * esquixe.' '* 



THB LBGAL NEWS. 



.401 



She ^egaJ S^ws. 



Vol. XI. DECEMBER 22, 1888. No. 51. 



A cmioos case of breach of promise^Jbs^in 
T. Baxter — waa before the Court of Queen's 
Bench in England, on the 5th December. 
The case had been adjonrned from a previous 
day, to give the plaintiff an opportunity of 
considering an offer made in Court by the 
defendant to marry her at once. The plain- 
tiff's counsel stated that his client still refused 
to accei^t the defendant's offer, as she did not 
consider it bond fide. The Judge said that the 
plaintiff could not maintain her action unless 
she was willing to perform her part of the 
contract ; but he left the question of bona fides 
to the jury, who found a verdict for the plain- 
tiff for £10. The learned Judge left plaintiff 
to move a Divisional Court for judgment, and 
made an order depriving her of her costs. 



With reference to investments by trustees 
in colonial stocks, which Sir Charles Tupper 
is endeavoring to have officially authorized, 
Mr. T. F. Uttley writes to the Law Joumai, as 
follows : — " The colonies are said to be much 
aggrieved at the new order of the Supreme 
Court which excludes colonial stock from the 
investments which may be made by trustees. 
The reasons are suggested to be that as colo- 
nial stocks can only be purchased at a pre- 
mium and might be paid off in a few years 
at par, the beneficiaries would lose the differ- 
ence between the price ; but this objection 
applies also to other stocks in which trustees 
can invest, and prudent investors generally 
protect themselves against any possible loss 
by laying by out of their yearly interest a 
certain amount to cover or to redeem the 
loss of the premium according to the num- 
ber of years in which the loan is to run. 
It is also considered objectionable that many 
of the stocks in the new order are subject to 
the provision that no investments are to bb 
made in them unless they are not liable to 
be redeemed for fifteen years from the date of 
investment It is noteworthy that colonial 
stodUi lik# thc0e of Canada, New South 



Wales, Victoria, the Cape^ and others, give a 
higher return than many other investments 
that trustees are empowered to make." 



Liquidators and experts, especially where 
they have a chance to regulate their own 
fees, are usually disposed to entertain a 
somewhat extraordinary opinion of the value 
of their services. A provisional liquidator 
to an insolvent company, recently claimed 
m this city three guineas and a-half per day 
for his time, but as it appeared that a consi- 
derable part of his work was of a nature that 
might easily have been done by an ordinary 
book-keeper at $800 or $900 per annum, the 
Couri. reduced the amount to seven dollan 
per day, and this was maintained in appeal. 
The three liquidators of the Central Bank at 
Toronto were not so moderate in their ideas, 
their bill being $56,345, which has been out 
down to less than $20,000 by the dedaion of 
the master-in-ordinary. A medical man, 
asked recently for his opinion about the pro- 
posed site for a hospital, was equally airy in 
his estimate of the value of his services. The 
attempt of experts to realize aiittle fortune 
out of a casual job wiU hardly be sustained 
by the Courts— more especially while the 
judges are made to realize that their own 
labours are far from being extravagantly re- 
warded. 

PRIVY COUNCIL. 

London, July 31, 1888. 

Coram Thk E abl of Sklbobnib, Lobd Watson, 
LoBn Hobhoubb, Sib Babnm Peaoogk, 
Mb. 8. WouiJTB Flanagan. 
Singleton et aL v. Knight et aL 

Partnership— Authority of Partner-'C. C 1856. 

a, one of three copartners, without the know- 
ledge of kis partners, lent a gum of money 
to K,, upon condUion (hat K. was to pay 6 
per cent, interest, and that C:s firm sfiouid 
receive one-half of (he profits of K.'s bwi- 
ness. K. paid interest, hut no profits. 

Hbld :- That C*s copartners were not bound by 
the contract, as one partner in a business has 
no authority to enter into apartntrship wUh 
other persons in another business, and Cf 
partners had not derived any ben^ from 
his acL 
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Sir Babkbb Pkaoock :— 

This is an appeal from a judgment of tbe 
Court of Queen's Bench for the Province of 
Quebec, appeal side, aflSrming a judgment of 
the Superior Court, by which the action of the 
plaintiffs, the now appellants, was dismissed 
with costs. There are, therefore, two concur- 
rent judgments upon the question at issue 
between the parties. 

The suit was brought in September, 1882, 
and the plaintiflTs charge was : "That in and 
since the year 1869, the defendants Alfred 
Frederick Augustus Knight, George Josiah 
Cook, and John Larkin Cook, and the late Jas. 
William Cook, in his lifetime, the said Messrs. 
Cook trading under the name, style, and firm 
of Cook & Brothers, carried on business at 
Quebec as timber merchants, in co-partner- 
ship, under the name, style, and firmof A.F. 
A. Knight" The declaration also stated that 
James William Cook had died, and that ce> 
tain persons were by his will appointed as 
his executrii and executors, and then it pro- 
ceeded to state, " That the said executrix and 
executors took possession of the said estate 
under the isaid will, and after the death of 
the said Jamos William Cook, the said busi- 
ness and co-partnership of the said Alfred 
Frederick Augustus Knight, George Josiah 
Cook, John Larkin Cook, and James William 
Cook, trading under the name and firm of A. 
F. A. Knight, was continued and carried on 
with the legal representatives of the said 
James William Cook until the year 1877." 
So that the charge was that the partner- 
ship between Knight, James William Cook, 
George Josiah Cook, and John Larkin Cook, 
was also continued with the addition of the 
executors of James William Cook in his place, 
and that they were also partners. Then it 
stated that " the said defendants Alfred Fre- 
derick Augustus Knight, George Josiah Cook, 
and John Larkin Cook were, together with 
the legal representatives of the late James 
William Cook," indebted to the plaintiffs in 
certain sums of money. 

The ground upon which it was contended 
that George Josiah Cook, and John Larkin 
Cook had become liable as partners with 
Knight was that James William Cook, who 
was a partner with George Josiah Cook, and 
John Larkin Cook, in the year 1869, lent to 



Knight a sum of $100,000 for the termof Atb 
years, upon condition thai Knight waa to pay 
6 per cent, interest for the money advanced, 
and also, that the firm of Cook and Brothers 
should receive one-half of the profits of 
Knights business. The contract itself waa 
not produced, bnt evidence was given by 
G^rge Josiah Cook and other witnesaes, from 
which it may be assumed for the present pur* 
pose that a contract was proved to have been 
entered into by James William Cook to the 
effect already stated. 

Both the Courts dismissed the plaintiff's 
claim, upon the ground that, even assaming 
the alleged contract to have been execnted by 
James Willliam Cook— George Josiah Cook 
and John Larkin Cook were not boand by 
it, as one partner in a business has no antho- 
rity from the other partners to enter into a 
partnership with other persons in another 
business. It was contended that George 
Josiah Cook had ratified the agreement^ and 
that he, if not John Larkin Cook, had become 
liable as a partner. The Courts found that 
George Josiah Cook had not ratified the 
agreement, and that even if he had ratified 
it, it did not bind him to a partnerahip snch 
as that which was alleged in the declaration, 
or such as would make George Josiah Cook 
liable as a partner with Knight and James 
William Cook. If George Josiah Cook rati- 
fied the agreement, it was only an agreement 
by which James William Cook, George Josiah 
Cook, and John Larkin Cook, were jointly to 
participate in the profits of Knight; they 
were not, by reason of that agreement, jointly 
liable, because one of them, John Larkin 
Cook, at all events, had never ratified or en- 
tered into the agreement, or ever authoriaed 
James William Cook to enter into it on his 
behalf. 

It is contended now that even though John 
Larkin Cook was not liable, a decree may 
be given against George Josiah Cook, becanae 
he had ratified the agreement. One of the 
sections of the Civil Code of Lower Canada 
was cited, No. 1831 j to show that participation 
in profitF creates an obligation to participate 
in lo8?=es. The section is :— " Participation 
in the profits of a partnership carries with 
it an obligation to contribute to the losses. 
Any agreement by which one of 
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the partneiB ifl excluded from participation in 
the profits is nnlL An agreement by which 
one partner 10 exempt from liability for the 
loaaes of the partnerehip is nuD only aa to 
third perBona." In the present case there 
was no participation in the profits ; no one 
of the partners of Cook and company received 
any portion of the profits of Knight's busi- 
neas, and Knight never treated Cook and 
company as partners, nor ever rendered them 
an account of the profits. He rendered 
merely aa account of the loan and of the 6 
per cent interest. 

But the Code of Lower Canada does not 
stop at section 1831. It proceeds to point out, in 
chapter 2, what are the obligations and rights 
of partners among themselves, and shows 
what, even if they had received the profits, 
would have been the rights and obligations 
of the Cooks, as between them and Knight, 
Chapter 3 speaks of the obligation of partners 
towards third persons ; and section 1855 pro- 
ceeds : — ** A stipulation that the obligation is 
contracted for the partnership binds only the 
partner contracting, when he acts without 
the authority, express or implied, of his co- 
partners ; unless the partnership is benefited 
by his acty in which case all the partners are 
bound.'' Now, what benefit did Cook and 
company derive by the act of James William 
Cook 7 They derived no benefit so far as 
profits were concerned, because, as already 
stated, they received no profits. Knight did 
not consider that he was a partner with them 
by reason of the contract which he had en- 
tered into with James William Cook, and 
which had not been authorised or ratified by 
either of his other partners. It is said that 
George Josiah Cook read the contract, about 
1873 or 1874, and that he did not give notice 
to Knight or to anybody else that he did not 
consent to the arrangement which James 
William Cook had entered into. But to whom 
was he to give notice? Knight had never 
stated that he considered the contract bind- 
ing on him. John Larkin Cook had never 
become bound. Why, then, should George 
Josiah Cook give notice to Knight in 1874, 
that he did not consider himself bound as a 
partner by the agreement which his brother 
James William Cook had entered into in 
9, when Knight had never rendered an 



account of profits or ever shown that he 
I treated him as a partner. There was no ne- 
cessity for George Josiah Cook to give such 
notice, even if he read in 1874 the agreement 
that was entered into in 1869. 

Further, it was said that by a letter which 
Cook and company wrote in 1876, they ac- 
knowledged their liability. Now, that letter 
was not an acknowledgment of their liability ; 
on the contrary, they were proceeding to enter 
into a contract, binding themselves, not for 
their own debt, but for the debt of Knight 
They say :— "With reference to the amount 
due to you by Mr. A. F. A. Knight, we will see 
it settled on the following conditions," &c. 
They do not say, '' With reference to the debt 
which we owe to you as partners with Knight, 
we will settle it" Dunn and company never 
said, " You are liable yourselves ; you are 
now proposing to guarantee Mr. Knight's 
debt, but it is your own debt, you are part- 
ners with Knight" There was nothing of 
that sort; they assented to the fact that it 
was Mr. Knight's debt and not the debt of 
A. F. A. Knight including the Cooks. 

Their Lordships, therefore, are of opinion, 
that the lower Courts came to a right conclu- 
sion in holding that there was no partner- 
ship, and that neither George Josiah Cook, 
nor John Larkin Cook, were Uable in the 
action, and they will humbly advise Her 
Majesty that the decision of the Court of 
Queen's Bench be affirmed, and that the ap- 
peal be dismissed. 

The appellants must pay the costs of this 

appeal. 

Appeal dismissed. 

O, Irvine, Q, C, BompoB, Q. C, and Qraham 
for appellants. 

Sir Horace Davey, Q.C., Bossi, Q.C., and 
FuUcarUm, for respondents. 



COUR SUP^RIEURE. 

St-Hyagimthb, 19 juin 1888. 
Coram Tbllieb, J. 
Bbaubbgard v. Daiqnbavlt. 
Paroles injurieutet—Dommageg. 
JuQ±: — Qu*une pergonne qui acGuse une autre 
pvbliquement d*avoir rendu sous serment un 
compte faux, ei d^avoir diverU d*un tnven- 
taire ei reodi des biens appartenarU d des 
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mineurs, peut itre pourmivie pour dom- 
mage$ d la riputation, et autre les dommages 
rids, die peut itre condamnie d des domr 
mages exemplaires comme r^aration civUe, 
MontarUde dommages exemplaires accordSsdans 
Vegplce: $50.00. 
Void le jugement : — 
"LaCour, etc.... 

" Conflid^rant que le demandear a prouv^ 
que le neuf de Janvier dernier, en la paroisse 
de Notre-Dame de Bonseoours, le d^fendeur, 
dans un moment de grande coldre, a dit an 
demandeur, en prince de t^moins, que 
dans rinventaire que ce dernier avait fait 
faire auparavant, des biens de sa comma, 
naut^ avec feue Antoinette Daigneault, il 
n'avait paa rendu, sous serment, un compte 
fiddle et exact de tout ce qu'il y avait, qu'il 
avait un joli tas de bl6 et qa'il n'en avait 
montr6 que quatre minots, et d'autres pa- 
roles au mdme effet, faisant entendre et com- 
prendre que le demandeur avait, lors du dit 
inventaire, diverti ou recel6 des biens et sp^ 
cialement du bl6 au prejudice de son en- 
fant; 

"Consid^rant que le d^fendeur a prof(6r6 
oes paroles, sans motif legitime, dans le cours 
d'une querelle qu'il a lui-m^me alors faite 
an demandeur, au sujet d'un couvre-pieds et 
dont il a profits pour Tinjurier et satisfaire 
au sentiment de haiue qu'il nourrissait contra 
lui depuis quelque temps, avec une malice 
qu'il n'a pas cach^ dans son t^moignage en 
cette cause ; 

"Consid6rant que le d^fendeur, alors qu'il 
^tait encore sous I'efiet de la colore dans 
laquelle il est entr6 dans cette querelle, s'est 
vant^ ftdeux personnesd'avoir injuria comme 
susdit le demandeur, et qu'il a let et alors 
r6p6t6 devant ces deux personnes, les dites 
accusations qu'il venait de porter contre le 
demandeur ; 

" Consid^rant que le d^fendeur dans sa de- 
fense nie avoir adress^ au demandeur les 
paroles et propos qui lui sont reproch^ par 
Taction, et qu'il se contente d'ajouter en 
icelle, que si toutefois il a pu dire, dans I'ex- 
citation, quelques paroles blessantes k I'a- 
dresse du demandeur, elles n'^taient nuUe- 
ment de nature & lui causer dommage ni 4 
affecter son honneur, sans ofiVir aucune re- 
paration quelconque ; 



^ Conaidtouit que oea paroles da d^feiuleur 
ont M dites dans la colore, qu'elles ne pa^ 
raissent pas avoir 6t6 soivies de repentir, et 
qu'elles 6taient de nature d noire au deman- 
deur dans sa reputation et son honneur ; 

" Gonsiderant que bien que le demandeur 
n'ait pas etabli avoir soufEert des dommages 
reels ou specianx par suite des dites paioles 
du defendeur, 11 a neanmoina droit k une 
reparation civile que la Cour fixe k une 
somme de $50, rejette la defense ei condamne 
le defendeur k payer au demandeur la dite 
somme de $50, avec interet k compter de ce 
jour, et les depens, eta" 

Beauckemin <& MaUette, avocats du deman- 
deur. 

A. Oirard, avocat du defendeur. 

(J. J. B.) 



COURT OF QUEEN'S BENCH— MON- 
TREAL.* 
. Testamerttary executor — AoeourU — Legatee 

Held, that after a testamentary executor 
has been discharged by a deed signed by all 
the legatees, an action against him praying 
for an account, brought by one of the legatees 
who joined in the discharge, and without 
asking that the discharge be set aside, will 
be dismissed. — Newton dt Seale, Dorion, C J^ 
Tessier, Cross, Baby, Church, JJ., Sept 17, 
1887. 



SUPERIOR COURT— MONTREAL-t 

Responsibility — Accident caused by dogs harking 
at horses— Art 1055, CC—Damages. 

The plaintiff was driving along the high- 
way after dark, with two horses led by a 
halter, the end of which he held round his 
hands. The led horses, being startled by the 
barking of dogs which ran out from a farm- 
house, jerked the rope suddenly, and the 
plaintifi^'s hands were seriously injured : 

Held :— That a dog. although a domestic 
animal, brings his owner no special privileges 
of exemption, and the defendant, being guilty 
of negligence in allowing his dogs to be at 
large upon a pubhc road, was responsible 
under Art 1055 C. C, for the injury to plain- 
tiff. — Vital V. THrault, Davidson, J., Nov. 21, 
1888. 

• To appear In MontrMl Iaw BaporU. 4 Q. B. 
t To appear in Montreal Law Hcporti. 4 B. 0. 
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QITEEire BENCH DIVISTON. 

London, Nov. 80, 1888. 

BbQINA v. WlUJAIfS. 

Habeoi COTpus-'Prineiples of Court in Oranting, 
William Ruby ThompBOn, ft child of nine 
years old, was admitted into a Protestant 
charitable inatitation on the application of 
his mother. He had been christehed a 
Roman Gatholia His mother belonged to 
that faith, and his father, who had died be- 
fore his admission to the Protestant schooli 
had also belonged to it, but neither parent 
had practised their religion for many years. 
Whilst in the Canoer Hospital the mother 
came under the influence of Roman Catholic 
friends, in consequence of which she applied 
for her child to the authorities of the Protes- 
tant school for the purpose of having him re- 
moyed to a Roman Catholic school The 
authorities having refused, she applied for a 
writ of habeas corpw. Her application was 
heard before Chablbb, J., at Qiambers, who 
refdsed it on the ground that it was not for 
the benefit of the child that it should be re- 
moved from the school where it then was. 
She subsequently obtained a rule nisi in the 
Qneen's Bench Division. 

Archibald, in showing cause, contended 
that by the Judicature Act, 1873, s. 26, the 
Court in cases of this kind were bound by 
the rales that guided the Court of Chancery 
in similar matters, and that the case came 
within the principle of StowUm v. Stowrton, 
26 Law J. Rep. Chanc. 364; 8 De G. M. A G. 
760, where it was held inadvisable, the child 
having been brought up for some years as a 
Protestant, to allow the father to remove it 
into his own custody for the purpose of hav- 
ing it brought up a Roman Catholia The 
principles applied then in Chancery apply 
now to motions for habeoi corpus in the 
Queen's Bench Division. 

US. Wright {SL John Clerk with him), 
contra, was not called upon. 

The CousT (LoBO Colebidob, C. J., and 
Maiobtt, J.) held that none of the cases in 
Chancery were in point The child had only 
been one year and three months at the 
school In the case cited the child had been 
left abne for nine years. Nothing short of 
proof that there was danger of the child 



being immorally or otherwise wickedly 
brought upi could justify the Court in depriv- 
ing the mother, who since the death of the 
father was its legal custodian, of its custody. 
Rule absolute. 
— Law JoumaL 



QUEEN'S BENCH DIVISION. 

London, Oct. 26, 1888. 
Mathhwb v. The I^okdon St. Tbamways Co, 
Negligence— CoUision of omnibus and Tramioay 
Car—Both Drivers to Blame— Injured Per- 
son not Identified in respect of Negligence 
of Drivers. 
This was a motion by the plaintiff for a 
new trial upon the ground of misdirection, 
and that the verdict for the defendants was 
against the weight of evidence. The plain- 
tiff's action was for compensation for injuries 
sustained by him in a collision between an 
omnibus, on the outside of which he was 
seated, and a tramway car of the defendant 
company. It appeared that the omnibus 
was coming down hill from Highgate on the 
proper side of the way, and that the tram- 
way car was coming in the opposite direction. 
A handcart was standing by the kerb on 
that side of the road down which the omni- 
bus was coming, and so diminished the space 
that the driver of the omnibus, in order to 
pass it, had to pull on to the lines of the tram- 
way. The driver of the tramway car pursued 
his course, and a collision occurred, in which 
the plaintiff was thrown off the outside of the 
omnibus and injured. At the trial before 
FiBLD, J., and a special jury in June last, the 
learned judge asked the jury whether the 
sole cause of the accident was the negligence 
of the driver of the tramway car. Upon this 
the jury found for the defendants. After 
this finding the further question was left 
whether the accident would not have hap- 
pened but for the negligence of both omnibus 
and tramway car. Upon this question the 
jury were imable to agree. 

Kemp, Q. C, and Vaughan Williams, in 
support: The language of the learned judge 
was misleading, and calculated to make the 
jury suppose that any negligence at all on 
the part of the omnibus driver would dis- 
entitle the plaintiff to recover. Since the 
decision of the House of Lords in MiUs and 
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oihen ▼. Arrmtrong and oihert; The BertWM, 
57 Law J. Rep. P. D. <fc A. 66; L. a 13 App. 
Cas. 1, this was not the case. 

Tindal Atkin9(mf Q, C, and Atheriey Jcnet 
opposed* 

The Court (Pollock, B., and Manibtt, J.) 
held that the manner in which the case was 
left to the jary was not satisfactury ; the 
direction, since the decision of the Hoose of 
Lords in the case dted, shoald have heen : 
'Was there negligence on the part of the 
tramway-car driver which caused the acci- 
dent ? If so» it is no answer to say that there 
was negligence on the part of the omnihus 
driver.' Accordingly there must he a new 
trial 

—lb. Motion for new trial granted. 



DECISIONS AT QUEBEC* 

Lim of Bcmk on its ttock—Applieation of pay- 

mmtt^Ciavm agaimt joint debtor, 

HM, 1. Under R & C, ch. 120, sec 59, a 
hank has a lien on the stock held in it by a 
member of a firm for a debt dae to it by such 
firm. 

2. When a debt is due a bank, and the 
debtor acquires stock in the same, such stock 
is at once affected by the lien of the bank, 
and monies realized by the bank out of such 
stock may be applied by if to the payment of 
said debt, in preference to another debt con- 
tracted subsequently by the same debtor. • 

S. Under the common law of this Province, 
a creditor claiming against the estate of a 
joint debtor, is bound to give credit for what- 
ever he may have received from his other 
joint debton.~/n re CAtnie, insolvent, A Th^ 
Union Bank of Canadat claimant, S. G, An- 
drews, J., Sept 10, 188& 

AssuranceSypothiqiLe iubUquente—Deuxihne 
asntranee. 

Jugi, 1. Plusieurs assurances distinctes peu- 
vent 6tre constats dans nne mtoe police, 
et dans oe cas, les unes peuventdtre affect^s 
par des causes qui n'affectent pas les autres. 

2. En dehoiB de conventions formelles, 
Tassur^ n'est pas tenu de d^nonoer A Tassu- 
reur le fait qu'il a consenti, subaequemment 



k VasBiinuice, nne hypothdqnesnrPininwiibls 
aasur^, oa sur leqnel se tnmvent let ebama 
aaanr^es. 

3. En Tabsence de oonvention k oet effrt, 
raasord n'eat pas tenn de d^nonoeT k I'as- 
sureor one deoxidme aasurance eCBsctDfo 
snr les biens aseor^a.— Aidbioii^, elc Hrv Jhu. 
Co, & Fee, en appel Dorion, J. C, Teasier, 
Baby, Church, JJ., 6 oct 1888. 



Preaeription—InkTrvption-^Aete < 

Arte. 2260. 2264 e< 2285 C C 

Jugi, la courte preecription intBrrompoe 
par la paasation d'nn acte aathantique qui 
constate la dette, ne recommenoe pas k ooorir 
par le mdme temps qa'anparavant, et Paete 
aathentique a I'effet de anbatitner Im preaerip* 
tion de trente ana k celle dont la dette teit 
originairement frapp^e. 

Par GiSAULT, J.— Un acte le^a par notaiie 
avant la mise en force da code da notarial, 
n'eat pas aathentique 8*il n'eal pas dal^ et 
Pacta qui commence par lea mota " PtoleraBt 
le notaire, etc** avec an P mijnscnle, aaas 
aucune wtiienoe k one date miae en chii&es 
poarrannteetlejoordamois,an hantdela 
page sur laquelle commenoa Paete^ n'a«i ni 
dat6, ni aathentique. — Dumae v. Cbll, en rt- 
viaion, Casault, Caron, Andrewa, JJ*, 29 oe|A 
1888. 

OOUR D^APPEL DE PARIS (2e Cb.) 
6 avril 1887. 

Pk^idenoe de M. db Thkvkkabd. 

Baillbau et Badu v. Edoabd Jouam et 
HoNS-Ouvna. 
Ooneeil judiciaire—Demande en daJHUm-^EgA 
rilroactif'^ Ifraude—EmprueU-^NMli-' 
QuaUti pour agir. 

8i i la diflKienoe de rinterdiction, la dation 
d'on oonaeil jadiciaire n'a paa d'eflet ito»- 
actif sur les actea ant^rieun, cette rdjgle ns 
saundt recevoir d'api^ication qaand il rteUe 
de Venaemble dea faits de la caoae que les 
actea ant^eors ont ea poor bat de fidie 
fraude k la loi et d'tf oder k PavaQoe les ooor 
s^uenoes de la nomination dn oooaeiL 

Par suite peat dire annolfi rempront con- 
tracts par an prodigue aa coors de I'inatanoe 
en dation de OMiaeil judiciaire, alois qoe oet 
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empnint n'est point justifi^ et que le capi- 
taliste a d(k oonnattre la situation 16gale de 
son emprantODT. 

Et la nallit6 de cet emprant pent fitre de- 
mand4e par celui qui poarsnit la nomination 
dQconaeil- 



MAY RAILWAY COMPANIES EXPEL 
PASSENGERS t 
One of the most annoying incidents in a 
railway joamey is the lora of a ticket; and it 
ia made more acnte by the arbitrary manner 
which railway officials assmne in virtue of 
the accident Even if the passenger, as too 
often happens, to save trouble, pay his fare 
over again, he is treated with impatience by 
the ticket-collector and with black looks by 
his fellow-travellers, who are being delayed. 
If he does not pay, or is without his purse, 
unless he is a very well-known person, the 
nsnal course hitherto has been to turn him 
<mt of the carriage with ignominy, detain 
him until his train has gone, and leave him 
stranded away from his destination. It has 
been an article of faith with railway officers, 
from the chairman to the ticket-collector, that 
this way of 'dealing with the matter is just 
and lawfhl, and the railway solicitor when 
appealed to has whispered the comforting 
words, Wood v. LeadhiUer. The case of BMikr 
T. The Manchetter, Sheffield, and lAncolnthire 
BaUway Cdmpany, 67 Law J. Rep. Q. B. 564, 
in the Court of Appeal, will rudely dispel 
these notions, which were sufficiently rooted 
to be accepted by Mr. Justice Manisty at the 
trial at Leeds. All the judges of the Court of 
Appeal agree that Wood v. LeadhiUer has no 
amplication whatever, and that the company's 
by-laws, even assuming them to have any 
force, do not authorise turning passengers 
adrift The decision turned entirely on the 
meaning of the by-laws, and assumed, by 
way of argument, a great deal in favour of 
the railway company which is not law. The 
only word said in favor of them was by Lord 
Justice Lindley, who confessed a doubt 
whether railway companies are not occasion- 
ally placed in great difficulties by reason of 
the uhscrupulousness of some persons, and 
reserved his opinion whether a by-law 
might not be framed to justify them in doing 
what was done in the present case. As to 



this doubt, it is not shared by Lord Justice 
Lopes; and as to the difficulties in which 
railway companies are placed, it is not easy 
to see them. If a fraud is being committed, 
they no doubt have a right to act as they do, 
but, like everyone else, if they make a mis- 
take they must take the consequences. 

The facts of the case were of a very fami- 
liar type in railway litigation. Mr. Butier 
paid the company half-a-crown for a ticket 
from Sheffield to Manchester and back by an 
excursion train. He gave up one half, and 
on his return-half being demanded he found 
himself without it Mr. Butler gave the ticket- 
collector his name and address and explained 
the facts, but would not pay the 38. 6d. de- 
manded of him, being the full third-class fare 
from Manchester to Sheffield. Thereupon 
he was removed from the carriage, detained 
for some time, and eventually turned oflf the 
company's premises. The ticket had on it 
the usual 'See back,' supplemented by an in- 
dorsement that it was issued subject to the 
conditions contained in the company's time- 
tables, which duly displayed the familiar 
series of by-laws. Among these was, of 
course, the intimation that any traveller 
without a ticket shall be required to pay the 
fare from the station whence the train origin- 
ally started This by-law appears to be still 
sanctioned by the Board of Trade, although 
it is obviously unreasonable and contrary to 
law, and has been so pronounced. It never 
could have been the intention of Parliament 
to allow railway companies to fine a passenger 
who travels from Willesden to Buston to the 
extent of the fare from Edinburgh. The con- 
tinued vitality of this by-law is an illustra- 
tion of the helplessness of the travelling pub- 
lic in the bands of the railway companies. 
Even if it were reasonable, it would not be 
binding on the passenger as part of the con- 
tract, as it is equally well established that 
taking a ticket with a mere reference of this 
kind does nof incorporate the by-law in the 
contract. These points were not dwelt 
upon in the judgment of the Court, but if 
possible a still weaker point in the company's 
case was fixed upon— namely, that the by- 
law did not profess to authorise the removal 
of a passenger as a penalty for its infringe- 
ment Such an authority was professed to be 
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given in the case of illicit smoking, drunk- 
enness, and such eccentricities as insisting on 
travelling on the roof, in the guard's van, or 
on the engine. The company's defence was 
somewhat mixed. A contract arising from 
the hy-law or implied from the contract of 
carriage was set up, hut even assuming its ex- 
istence, it would only give the company a 
right to damages for the breach of it by the 
passenger, and would not justify them in 
turning the passenger out of the carriage or 
off the premises. 

The only plausible defence of the company 
lay in Wood v. LeadbitUr, 14 Law J. Rep. 
Exch. 161, the well known case of the ticket 
for a grand stand, which was held merely to 
constitute a revocable license and not to be a 
grant of a temporary easement The railway 
company could only rely on this case in their 
character as proprietors of the soil. It is pos- 
sible that they are entitled to rely on it to the 
extent that removing the plaintiff was not a 
trespass in the strict sense of the term. A 
person who sits in the carriage of another, 
whether the carriage is in the high road or 
on the land of the owner of the carriage, may 
be removed from it by the owner using, as 
in this case, only necessary force ; but while 
the act does not amount to a trespass or as- 
sault, it may amount to a breach of contract 
if there is a contractual relation between the 
parties. Railway companies are carriers first, 
and proprietors of land secondly. If they 
break their contract of carriage by any act 
which is justified in their character of pro- 
prietors, they must pay damages, not for as- 
sault, but for breach of contract, which comes 
to the same thing. The plaintiff in the case 
under discussion brought his action for an 
assault and false imprisonment, and in so far 
as there was detention, no doubt there was a 
trespa'^s ; but the case is an authority where 
there is no detention and where the act 
amounts to a breach of contract only, and 
can be justified from the proprietor's point of 
view. In such a case it is well to frame the 
claim for a breach of contract, with, perhaps, 
a claim for an assault in the alternative. This 
distinction was in the mind of Lord Justice 
Lindley when he made an even more dis- 
turbing suggestion than that as to the poten- 
tiality of the by-law-making powers of 



railway companies— namely, that e^en Wood 
V. LeadbiUer is "no authority that an action 
will not lie for breach of a contract to give an 
easement" Could it be said that the oonteact 
in that case was not a contract concerning an 
interest in land in the words of the Statute of 
Frauds? On the other hand, it cannot be 
said that a contract to carry fh>m London to 
York concerns an interest in land at alL— 
Law Jovmal (London). 

INSOLVENT NOTICES, ETC, 
Quehec OSMal Gazette, Dee. IS. 
Judicial AbandcmmemtB. 
Emelina Sylyestre (Geoives Lemi«ax k Oo.), ffnamt- 
Wile. I 'eo. 10. 
0. Bdouard Ofl«non, trader, Baie St Paul, l>eo.l8w 
Bahamire Go&y, (7. Gnay k Cie.). diy gooda, Qae- 
bee, Deo. 6. -^ 

Clara S. Moraneyt traler, Sherbrooke, Deo. IS. 
William J. Babbitts, Montreal, Deo. 6. 

Curatory appointed. 
Re A. Bellefeuille, an absentee.— G. Desmarteaa. 
Montreal, oarator, Deo. 12. 

Re J. 0. BoQoher.— A. A. Taillon, Sorel, ooiator, 
Dec 3. 

ReV C D'Auteail, dry goods.— H. A. Bedaid. Qne- 
beo. oarator, Deo. 10. 
Re Philias Dubtf.— M. Desohteee, Fraserrille, eora- 

tor, Deo.7. 

Re Darid Ethier.— <3. Desmarteaa, Montreal, eoiator. 
Deo. 12. 

Re David A. Hawes.—G. Desmarieao, Montreal, 
ourator, Dec 6. 

/?e P. A- Lednc— Kent k Tarootte. Montreal, joint- 
ourator, Deo. 12. 

Re Maximo H. Loranger, Sherbrooke. — J. MoD. 
Hains, Montreal, ourator, Dec. 10. 

Re Adeiard Payette—J. Oartier, Jr.. Montreal, 
ourator, Dec It. 

Re Sylrain Tarootte.— G. Desmarteaa, Montreal, 
^urator, Deo- ^ 

Re Charles Wilson.— Kent k Tarootte, Montreal, 
joint-curator, Dec. 12. 

Dimdende, 

Re Emmanuel Beaachemin.— Final diridend, pays- 
ble Jan. 2, 18S9. V. Ulada, St. Francois do Lac. 
curator. 

Re Vital Bergeron, Montreal.— Diridend. i>ayable 
Jan. 7, Kent k Tarootte, Montreal, joint-oarator. 

ReQ. Ghamponz k flis.— First and final diridend, 
payable Jan. i. 0. Millier, Sherbrooke. curator. 

Re Frs. X. Creyier.— First dividend dOc), payable 
Deo. 31, W. A. Caldwell, Montreal, oarator. 

Re Ludevine Lame (J. H. Ghagnon), SoreL— Divi- 
dend, payable Jan. 7, Kent ft Tarootte. Montreal, joint- 
ourator. 

Re Grignonft LevesQae.— First and final dividend* 
payable Dec 31. W. A. Caldwell. Montreal, curator. 

Re Tellier, Charland k Gc. SoreL— Dividend, payable 
Jan. 3. Kent k Tarootte, Montreal, joiat-ourator. 
Separation ae to proper^. 

Rose Delima Charrette vs. Pierre Paus^, Jr., trader 
and contractor, Iron Side, Dec 3. 

Eliza Tongas vs. Naroisse Racine. Montreal, Nov. 14. 

Euff^nie Villeneave vs. Joseph Anasthaso Thonin. 
hotel-keeper, Montreal, Deo. 12. 

MintUea of notarim tram^erred. 

Minutes of late D. F. do St Aubin to Joaeph E. 
Gagnon, N. P., St. J€rOme da Matue. 
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Vou XL DECEMBER 29, 1888. Na 62. 

The report of a case— JTcConnacI; v. LoUdle, 
& Cbron— almoBt uniqae, probably, in the 
hjoks, for which we are indebted to Mr. 
Noyes, Q.C., appears in the present issue. 
It WES therein held that a person discharg- 
ing jadicial functions, even in the humble 
capacity of a commissioner of small causes, 
must have a knowledge of at least two of the 
" three K,8.*' A judge who cannot read, or 
write his name, it is decided, cannot render 
a valid judgment. Local administrations, 
therefore, which delight in creating petty 
justices by the hundred, will need to revise 
their rolls, and see that tbey do not invest ab- 
solutely unlettered persons with functions 
which may at times assume considerable 
importance. There is^ something almost 
pathetic in the efforts of this functionary to 
make his record regular— even by tracing 
from a signature written by another, some- 
thing which should serve for his own. The 
commissioner may console himself with the 
reflection that in different circumstances he 
luight have been a Mansfield or a JesseL 
He may he one of those of whom the poet 
Gray was thinking when he wrote, 

** Bat knowledge to their eyes ber ample page 
Bieh with the spoils of time, did ne'er unroll ; 
Chill penary repressed their noble rage. 
And f rose the genial carrent of the soaL" 



Lord Salisbury to interfere with General 
GrenfelFs plans, and obstruct what proved to 
be a brilliantly successfal movement ; and all 
on the ground that the stotements of the 
letter should be assumed to be true. 



It is a little singular that just after the 
excitement produced by a too confiding 
gentleman accepting as genuine one fictitious 
letter, Englishmen should have been so 
desperately eager to put confidence in 
another infinitely more suspicious. Lord 
Sackville got into trouble by acting on the 
impulse of a kindly gentleman, and replying 
to a correspondent who seemed to him to be 
honest and sincere. The facts stated in the 
Mahdi*8 letter had no evidence worthy of the 
name to support them ; the motive for 
deception was very apparent; yet the very 
gentlemen who were most severe upon the 
British Minister, were foremost in urging 



The case of HtoZ v. Titravli, M. L. K, 4 8. 
C. 204, is an interesting decision under the 
law of responsibility. It illustrates the dif- 
ference between the English and the French 
law on the subject, and it also supplies what 
maybe regarded as an extreme example of 
the far reaching rule contained in article ' 
1055 of our avil Code. A man is driving along 
the public road at a late hour in the evening, 
and he is also conducting two horses behind 
his vehicle. The led horses are held by a 
halter, the end of which passes to the seat of 
the plaintiff, who holds the rope round his 
hands. As the party pass a farm-house, two 
dogs, attracted perhaps by the peculiar sound 
made by three horses advancing in such a 
combination, dash out and bark furiously at 
the group. The led horses are excited by 
the attack, and the result is a sudden and a 
violent strain on the rope which holds them, 
and which becoming entangled around the 
man's thumbs, twists off part of each thumb, 
inflicting painful wounds and permanent 
mutilation. There was no evidence that the 
dogs were known to be vicious or dangerous ; 
it is quite lawful for a farmer to keep dogs j 
and everybody knows that dogs are not res- 
trained of their liberty by farm fences. The 
question was whether, in the circumstances, 
the injured person could recover from the 
owner of the dogs. It appears to have been 
conceded that in England the action could 
not be maintained. But the rule of art 1055 
of our Civil Code is extremely comprehen- 
aive : " The owner of an animal is responsible 
for the damage caused by it, whether it be 
under his own care, or under that of his ser- 
vants, or have strayed or escaped from it." 
It is difficult to evade liability under a rule 
so sweeping in its terms as this, once the 
cause of the damage is proved. The defen- 
dant; therefore, has been condemned. It 
may be remarked, however, that it appears 
from Uocib V. Penw, M. L. R., 4 a C.134, that 

if the noise, instead of resulting in injury to the 
plaintiff's thumbs, had frightened a woman 
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sitting beside him, so as to produce a mis- 
carriage, no action could have been main- 
tained. ,_ 

By a proclamation, dated Dec. 19, and 
published in the Q^hec OJkial Gazette of 
Dec 22, it is declared that the Revised 
Statutes of the Province of Quebec shall 
come into force January Ist Lists are annexed 
of the Acts passed in the sessions of 50 Vict 
and 51-52 VicU which have been incorporated 
in the roll of Revised Statutes. • 



Mr. Justice Stephen made almost an all- 
night sitting at the Devon Assisses, Dec. 7, 8. 
On Dec 7, being due at Bristol on the follow- 
ing day, the Judge decided to make an effort 
to finish the Devonshire list At elevfen 
o'clock at night, however, a burglary case 
had still to be tried, and the Judge put it to 
the jury whether they would proceed or meet 
again next morning. The majority were in 
favor of going on. Some who wished to get 
away, were released, and others took their 
places. The case was concluded at two 
o'clock in the morning of the next day, the 
session of the Court having lasted sixteen 
hours. Mr. Justice Stephen left Exeter at 
10.30 a.m. the same day. 



After his resignation, finding the unwonted 
leisure becoming irksome, he opened an 
ofiice as consulting counsel, and gave opinions 
in a number of cases. For a year or two 
past, however, his health has declined, and 
he has been compelled to relinquish all 
work. In private, Mr. Justi^ Badgley was 
a gentleman of courteous and affectionate 
disposition. He had literary tastes, and was 
conversant with a large range of authors. 
He also found some amusement and re- 
laxation in botanical pursuits and the 
collection of ferns and other plants. 



THE LATE MR, JUSTICE BADGLEY. 

On Christmas Eve, at Montreal, passed 
away the Hon. Mr. Justice Badgley, at the 
venerable age of 87. The same year has 
witnessed the demise of Justices Monk and 
Badgley who during many years occupied 
■eats on the same bench of the Superior 
Court, and afterwards in the Court of Appeal. 
Mr. Badgley was a member of the Sherwood- 
Badgley administration formed in 1847. 
During a long judicial career, he was dis- 
tinguished for astuteness, industry, and 
learning, and the many opinions which he 
prepared, more especially in commercial 
causes, remain to bear witness to his high 
qualifications for judicial oflace. The infirm- 
ity of hearing, under which he labored 
during the greater part of his^lifetime, finally 
compelled his withdrawal from the bench 
in 1874. He retired with great reluctance, 
M he felt himself otherwise fully qualified 
to continue the discharge of his d^tie^. 



CIRCUIT COURT. 



Hull, (County of Ottawa), Oct 22, 1888. 
Before Wuktblb, J. 
Thb Canadian Pacific Railway Oompaky, 
Appellant, v. Thb Corpobation of the 
Crnr of Hull, Respondent 

Railway Company — Return showing txdve of 
land^When notfonUited, to be followed by 
valuators— Appeal 

Hbld :— 1. That railway companies^ whose raU- 
ways pass through munictpalities governed 
by the Municipal Code, or by Town Corpo- 
ration general clauses Ad, should yearly yin 
the month of May, transtnit to the Munidr 
pal Council a return showing the value of 
the land occupied by the road, according to 
ilu average value of agricultural land in the 
locality and the actual value of their other 
real estate, 

2. That such return may be contested by a nmt 
before the Superior Court 

3. That when it is not contested, the valuators 
of the municipality must value the real estate 
of the railway company, according to the 
value specified in such return, 

4. That when such return has not been fran*- 
mUted, the valuators are bound, in making the 
valuation of the land occupied by the road, 
to value it according to the value oflandused 
in the vicinity simply for agricultural pur* 
poses, without including in the valuation the 
value of the superstructure. 

5< That in the event of the valuators faUing to 
conform to these provisions, a railway com'- 
pany may complain of the valuation made 



thB legal news. 



4ll 



by them, to the mumeipdl council, and haaan 
appeal from, the dedtMn of the council upon 
iU complaint to the Qircuit Court. 
Pkb Cubiam. — ^The Canadian Pacific Rail- 
way passes throngh the municipality of the 
city of Hull, and on the 29th May last, the 
secretary of the company tranemitted to the 
of5oe of the city council the return required 
by Article 720 of the Municipal Code, stating 
the Talae <sf the real estate of the company 
within the municipality to be $11,000. At- 
tached to this return and forming part of it, 
were : first, a detailed statement showing the 
value of the land occupied by the road, ac- 
cording to the basis of the adjoining lands, 
to be $8,394, and the actual value of the star 
tion and other buildings to be $2,500, making 
in all $10,894 ; and 8ea)ndly, the affidavit of 
Mr. Snow, a land surveyor, certifying that 
the statement had been based for the land 
on the valne given to the adjoining lands by 
the valnation-roll of 1887, and that it was cor- 
rect 

The valnatoiB, in making the valuation of 
the company's real estate this year, ignored 
this Tetnrn, and valued it in block at $44,720. 
The OQmjM&ny complained to the city council 
of this valuation, and the complaint was re- 
jected. It was, however, agreed, to save the 
costs of an appeal, that the matter should be 
leferred, in a summary manner, to the Circuit 
Court, sitting in Hull, and that^the decision 
would avail as if an appeal had been brought 
The reference was duly made ; and at the 
hearing it was proved, that the value of the 
land occupied by the road, on the basis of 
the valuation of the adjoining farms in the 
valuation-roll for the current year, was 
$7,429«26, and that the actual value of the 
station and other buildings was $2,483.00, 
making in all $9,912.25. 

It was contended by the city that the re- 
turn was irr^ular and invalid, as it was 
based on the valuation-roll of 1887, and that 
the valuators were not bound to accept it ; 
and that they had, under Article 722 of the 
Municipal Code, validly made the valuation 
of the company's property in the same man- 
ner as that of any other rate*payer. The 
company contended that the return was suffi- 
cient, and, if it were not, that the valuators 
were bound at all events, in proceeding under ^ 



Article 722, to value its land at the average 
value of agricultural land in the locality. 

Section 237 of the Act of incorporation, (38 
Vict, ch. 79,) provides that: In all cases 
where the charter of the city of Hull is silent, 
the provisions of the Municipal Code shall 
apply. Under this provision Articles 720, 721 
and 722 apply to the city. The first of these 
Articles provides that railway companies • 
shall yearly transmit, in the month of May, 
to the office of the council of each munici- 
pality in which they possess real estate, a re- 
turn showing the value of the land occupied 
by the road, according to the average value 
of agricultural land in the locality, and the 
actual value of their other real estate. The 
other Articles are as follows : 
"721. The valuators, in making the valuation 
" of the taxable property in the municipality, 
" must value the real estate of such company, 
** according to the value specified in the re- 
** turn given by the company. 

" 722. If such return has not been trans- 
'* mitted in the time prescribed, the valuation 
" of all the immovable property beloDging to 
'" the company is made in the same manner 
" as that of any other rate-payer." 

If a return so transmitted should be er- 
roneous, it should be contested by the mu- 
nicipal corporation by a suit before the 
Superior Court, and the Court, under the con- 
trolling power conferred on it over all corpo- 
ra tious by section four of chapter 78 of the 
C. 8. L. C., would give such order as to right 
and justice might appertain ; but unless a re- 
turn be so contested, the valuators are bound 
to accept the value specified in it In the 
present case no such proceeding was taken. 

When no return has been transmitted, or 
when a return has been set aside, how should 
the land occupied by the road of a company 
be valued under the provisions of Article 
722 ? The city says that the valuators should 
take its actual value, including the value of 
the superstructure, while the company says 
that they should value it only as agricultural 
land, without including thesuperstructure- 

The question has been decided by our 
highest Court, the Supreme Court of Canada, 
in the case of the Central Vermont RcMway 
Company & The Toujn of St Johns, reported 
at page 288 of volume 14 of its reports. 
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By a provision of the charter of that town, 
sectionB 826 and 327 of the Town Corporation 
General Claoses Act apply to it as if Uiey had 
heen embodied in the charter; and these 
two sections are identical with Articles 720, 
721 and 722 of the Municipal Code. The Su- 
preme Court decided that what was taxable 
under section 326, which is identical with 
Article 720, was the land occupied bj the 
road without the superstructure, and that 
when no return was made, the valuators 
could only include in the valuation-roll the 
valuation of the taxable property of the com- 
pany, that is, the mere land estimated as 
agricultural land, minus the rails and ties 
or superstructure. The reasons given for this 
judgment appear to me to be irrefutable ; but, 
at all events, I am bound by the decision, 
and I must declare that the valuators acted 
illegally in valuing the track otherwise than 
on the basis of the adjoining farms. 

As regards the manner in which the value 
was established in the return, I do not think 
that it can be objected to, as the valuation-roll 
of the previous year, which had been made 
only nine or ten months before, certainly 
ftimished the latest data which could be con- 
veniently procured ; and as a matter of fact, 
the value thus obtained was higher than if 
the valuations of the present year had been 
taken as a basis. 

Under the provisions of both the Munici- 
pal Code and the Town Corporation General 
Clauses Act, any person wronged by the 
valuation-roll may demand a revision by the 
Council, and may appeal from the decision 
of the Council to the Circuit Court As re- 
gards the city of Hull, the right of revision is 
given by section 68 of the charter, and the 
right of appeal by section 9 of the Act 39 Vic. 
ch. 49, which amends the charter. The pro- 
perty of the Company having been valued at 
more than the sum specified in its return, 
and therefore too high, it was wronged by the 
valuation-roll, and had the right to demand a 
revision and to appeal from the decision of 
the council on its complaint. 

The company might have waited until it 
was attempted to levy an assessment on the 
illegal valuation, and have then proceeded 
by injunction, under the statute 41 Vict, ch. 
14, to restrain the city from collecting it, as 



the judgment of the Supreme Coait^in the 
case above mentioned* declared soch a pro- 
ceeding to be an appropriate reinedy. In 
such case the city would have lost its assess- 
ment for the cnrxent year; but the company 
appears not to have wished to avoid its legal 
responsibility for taxes, and therefore adopt- 
ed the other course which the law allowed 
to it 

I am of opinion that the valuatioQ-roO 
should be amended, and I maintain the ap- 
peal and order the valuation of the company's 
real estate to be reduced to $11 /XX), being the 
value specified in its return. 

The judgment is entered as follows : — 

** I, the Honourable Jonathan aC Wiirtele, 
one of the Judges of the Superior Court, now 
holding the Circuit Court in and for the 
county of Ottawa in the said city of Hnl]»afier 
having beard the Canadian Pacific Bailway 
Company by its counsel, the Honorable B.W. 
Scot^ Q. C, and the Corporation of the dfy 
of Hull by the Mayor of Uie said dty, A. Bo- 
chon, Esquire, having examined the refe> 
ence and the documents prodnced therewith, 
and having deliberated ; 

" Seeing that the said company compiamed 
to the oonncU of the said dty of the vahu- 
tion made by the aasessore of its real estate 
in the munidpality of the said dty, and in- 
serted by them in the valoation-roll for the 
present year, and that the said council re- 
jected the said complaint and maintained 
the valuation made by the assesson; 

" Seeing that the reference in this matter 
to me, the undersigned judge, was made to 
serve and avail as an appeal to the CSrcnit 
Court from the said decision of the said ooon- 
cil under section 9 of the statute 39 T^ct, ch. 
49, amending the charter of the said city ; 

"Seeing that the said railway company 
transmitted to the office of the coundl of the 
said city, in the montli of May last, (1888,) 
the return required by Artide 720 of the Mu- 
nicipal Code ; 

" Considering that the exception taken to 
the statement forming part of the said return 
and shewing the details of the real estate of 
the said railway company and the average 
agricultural value of each part of the land oc- 
cupied by the road and the real value of its 
buildings, because the value is based on the 
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Talnatioii-rol] of last year, is unfounded, in- 
asmach as the said valuation-roll contained 
the most recent data to which reference could 
be made; 

" Considering that under and in virtue of 
section 237 of the statute incorporating the 
city of HuU, 38 Vict. ch. 79, Articles 720, 721 
and 722 of the Municipal Code, apply to the 
corporation of the said city of Hull ; 

'' Considering that the assessors were 
bound under the provisions of the said Ar^ 
tides to value the real estate of the said rail- 
way conipany according to the value specified 
in the said return, and that, if the council of 
the said city had reason to object to the value 
therein given, the corporation of the city 
should have taken proceedings in the Supe- 
rior Court to have the same amended, should 
need be, under the controlling power of the 
said Court over all corporations; 

'* Seeing that the assessors instead of valu- 
ing the real estate of the sud railway com- 
pany at the sum of $11,000 mentioned and 
specified in the said return, valued it at the 
sum of 144,740 ; 

** Considering that the valuation made by 
the assessors of the real estate of the said 
railway company is erroneous and illegal, 
and is in excess of what it should be ; 

''Considering, moreover, that even if the said 
railway company had not produced the said 
return, the assessors were bound, under the 
jurisprudence established by the Supreme 
Conn of Canada, by the judgment rendered on 
the 20th day of June, 1887, in the case of the 
Cgntral Vermont Bailway Company tk The Town 
of SL Johns, to assess the value of the land 
occupied by the road according to the aver- 
age value of agricultural land in the locality, 
and the other real estate at its actual value ; 

*' Seeing that it has been established that 
by taking the actual value of the railway 
company's buildings, and by estimating the 
agricultural value of the land occupied by its 
road on the valuation of the adjoining land 
contained in the valuation-roll of this year, 
the valuation of the said railway company's 
real estate should have been placed at 
$9,912.25 ; 

'< Copsidering that on an appeal against the 
valuation made by the said assessors and 
against the decision of the council maintain- 



ing the same, the Circuit Court would have 
bad power to reduce the said valuation to 
the last mentioned sum, but considering that 
in the present case, a return was duly pro- 
duced placing the value of the railway com- 
pany's real estate at $ll,000i which has not 
been contested, and that under the circum- 
stances, the said sum of $11,000 is the one at 
which the assessors should have valued the 
real estate of the said railway company ; 

"Considering that the said valuation-roll 
should be amended in this particular : 

** Do reduce the valuation of the real estate 
of the said railway company situate in the 
municipality of the city of Hull, from the sum 
of $44,740 to the sum of $11,000, and do order 
the secretary-treasurer of the council of the 
city of Hull to annex a copy of this judgment 
to the valuation-roll of the said city for the 
present year, and to enter the amendment 
hereby made upon the said valuation-roll, 
and to certify the entry thereof under his 
signature." 

Han, R. W. ScoU, Q, C, for appellant 

Alfred Roehon, for respondent 



aRCUlT COURT. 



Watbkloo, (Sheflbrd County) Nov. 28, 1888. 
Bifore Tait, J. 

McCoKMACK V. LOISBLLB, & CaBON. 

Qualifications for office of Commissioner of small 
Causes— InabUily to read or write a rad- 
ical incapacity. 
HsLD : — Thai a Judgment rendered by a Com- 
missioner for Uie trial of smaU causes, who 
can neither read nor trrtte, is null. 
Per Curiam:— In this case a writ of 
certiorari issued upon an affidavit setting 
forth, among other things, that the Commis- 
sioner who rendered the judgment did not 
know how to write. As his signature did 
not appear, either upon the return made to 
the writ or upon any of the documents^ the 
Court by an interlocutory judgment ordered 
that the record should be returned to the 
Court below in order that the Commissioner 
should either sign the return, or declare 
whether his inability to do so arose from 
lack of knowledge or from physical causes. 
The record came back with a signature 
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purporting to be the genaine signature of the 
Commissioner, but the petitioner filed an 
affidavit by Mr. Slack, Deputy Qerk of this 
Ck>urt, to the effect that he had personally 
taken the record to have the interlocutory 
judgment carried out, and that the signature 
attached to the return was not the signature 
rai4fonnie of the Commissioner, but a mere 
mechanical effort, as it had been made by 
copying a tracing of his signature furnished 
him by another person. 

A motion was afterwards made, based 
upon this affidavit, that a rule should issue, 
requiring the Commissioner to appear in 
Court, and declare whether he could read 
and write at the time he rendered the judg- 
ment 

This motion was granted, and in obedience 
to the rule, the Commissioner appeared and 
deposed as follows :— " Quand j'ai rendu le 
** jugement en question, je ne savais ni lire 
** ni ^rire, mais un homme de loi m'a fait 
" un ezemple de ma signature et m'a dit que 
*' je pouvais signer de m§me et que c'etait 
** suffisant Cest comme ga que j'ai sign6 le 
'* rapport qui a 4t6 transmis k oette cour, 
" mais si j'avais su que tel rapport dut ^tre 
"envoys devant cette cour, je ne Vaurais pas 
"sign^." 

I cannot understand how a Commissioner 
can make himself acquainted with the nature 
and extent of his functions, or properly per- 
form the same, unless he can read and write. 
' His signature is required at the outset to an 
oath to well and truly perform his duties, and 
it is only necessary to glance at the law, to see 
how essential it is that he should be able to 
read and write. He is required to sign writs 
of summons (Art 1105), and surely he should 
be able to read what he signs. How can a 
Judge perform his functions who cannot 
read what the plaintiff's claim is, or the writ 
of the Court issued to enforce it, or the de- 
fence made to it? How can he take com- 
munication of recusations, which must be in 
writing (Art 1186), or affidavits for attach- 
ments before judgment (Art 1191), or sign 
orders for the execution of attachments 
beyond the limits of tlie judicial district 
(Art 1192), or read his own judgments, or 
the report he has to make to the Circuit 
Court in cases like the present? 



It is true that a Commissioner has only to 
decide according to equity and to the best of 
his ability ; but it could never have been 
intended that he should have to depend on 
others for information as to the contents of 
documents coming before him, or to have 
his signature traced for him, when neoessaiy 
to be affixed to them. 

In my opinion it is essential that a Com- 
missioner shall know how to read and write, 
and that the absence of such knowledge is a 
radical incapacity rendering null any judg- 
ment by him. The Court must therefore set 
aside and annul the judgment rendered by 
the Commissioner C aron of the 4th May, 1885 
with costs against respondent 

Simard de Jacques for Petitioner. 

0. A. NuUing for Respondent 
(J. p. N.) 



COURT OF QUEBIPS BENCH^ 
MONTREAL.^ 

M. P. & B, Rcaiway Cb.— Quorum of Direcion 
— DedaraiUm of gatTnUhee — F)ravd — 
Motion in appeal far leave to make new 
dedaraHon, 

Held : — ^1. Where the quorum of diiectors 
of a railway company was fixed at three, 
by a special statutory provision, and the 
company was subsequently amalgamated 
with another company, and it was provided 
by the Act of Amalgamation that the Board 
of Directors of the amalgamated company 
should not be less than five nor more than 
seven directors (without expressly chang- 
ing or regulating the quorum), that tlie 
original provision, making three directors a 
quorum, continued in force. 

2. In determining whether a declaration 
was made by a garnishee fraudulently and 
collusively, the principle applicable is, that 
it is only when an act operates a prejudice 
to legal rights tb^the motive can be ques- 
tioned, and it is only a party who has been 
prejudiced that is entitled to complain. Hie 
facilitating of legal remedies by a debtor in 
favor of his creditors does not amount to 
fraudulent collusion. And in the present 
case there was sufficient evidence of the 
indebtedness declared by the garnishee, 

• To appear in Montreal Law Reporti. 4 Q. B. 
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apart from the ezistenoe or validity of the 
leara referred to in the case. 

3. Where the contestation hy intervenants 
of a garnishee's declaration has heen dis- 
missed, and the judgment dismissing it has 
been appealed from, the Court of Appeal will 
not entertain an application hy the garnishee 
to be permitted to set aside the former 
declaration and make a new one^^Fairbanks 
^ (yHa2hran, & The Montreal, Pariland <b Bos- 
ton Ry. Co, T.8., Dorion,Ch,JL,Tessier, Cross, 
Baby, JJ., March 26, 1888. 

Qfffr to kU — Acceptance— Lapie of time. 
The respondent, on the 28th July) by a writ- 
ing, offered certain property to the appellant 
for $50,000; $8,000 of which to be paid cash 
on passing deed,— it being added, " this offer 
shall remain open to the 10th August next." 
The respondent sent a letter to the appellant 
on the 10th August stating that he accepted, 
bat did not put the appellant en demeure to 
give him a deed, or mi^e any tender. 

Held, that it was incumbent on the appell- 
ant to put the respondent en demeure to pass a 
deed on or before the 10th August, and to 
tender the $8,000, and this not having been 
done, the offer or promise of sale became 
ineffective by lapse of the time specified.— 
Mmro dc Dtrfresne, Dorion, Ch. J., Monk, 
Ramsay, Sanborn, Tessier, JJ., Sept. 22, 
1876. 

SUPERIOR COURT—MONTREAL.* 
Lesnr and leuee—Repain—When lessee may 

make repairs withoul judiciai autJionty — 

Art 1641, C.C. 
Hku>:— Where the lessor undertakes by 
^ lease to put the premises in good tenant- 
able condition, and he neglects to do so, — 
that the lessee may, after putting the lessor 
in defaulty make such repairs as are uigentiy 
seeded for the safety and health of the 
occupants, without first having obtained 
jndicial authority ; and may recover the cost 
of the same from the lessor. — McCaw v. 
BaningUm, Davidson, J., Nov. 12, 1888. 

injimctton against nviaance— Action en dtumci- 
alion de ncvwel ceumre — Joinder of Plantiffs. 
Held:— 1. That the action en dinoneiation 
* To appMT in Montreal Law Reporti, 4 & C. 



de nou/od cnwre may be taken at any stage in 
the erection of the works complained ofl 

2. That tlie provisional injunction or re- 
straining order is assimilated to the writ of 
mandamus, and exists in our law in cases 
other than those specified in the Act 41 Vict, 
cap. 14, (Q). 

3. That the joint interest of plaintiffs is 
matter of proof. — Crawford et al v. The 
Protestant Hospital for the InsanCf Loranger, J., 
Oct 30, 1888. 

Libd in pleadings — Jwtifieation — Probable 

cause — CounsePs optntoti — Evidence o^ cUf 

tomey of record. 

Held:— I. That libels in pleadingp are 

actionable, when the allegations complained 

of are false* or made without probable cause. 

2. That malice is inferred by law from the 
nature and the falsity of such accusations. 

3. That an unproved plea of justification 
constitutes an aggravation of the libel. 

4. That executors are personally liable for 
libels published by them in their said quality. 

5. That the mere fact of having taken 
counsers opinion, apart from any other cir- 
cumstances, does not excuse a party making 
libellous allegations in pleadings. 

6. That the attorney of record is only al- 
lowed to offer his testimony in favour of his 
client under exceptional circumstances ; and 
that the introduction of the evidence of the 
defendant/^ attorney as to a private conver- 
sation between himself and the plaintiff; was 
under the circumstances improper, and such 
testimony would be rejected by the Court— 
Ridle V. Benning et al, Taschereau, J., Nov. 
10, 1888. 

Surety— Cash security^Deposii receipt held by 
Qovemment— Failure of Bank^ResponsibUity. 

The plaintiff agreed to put up a cash 
security of $15,000 to the Government of 
Canada for the performance of a contract by 
the defendants, which security was to re- 
main in the hands of the Government until 
the contract should be fulfilled ; and the de- 
fendants were to pay to the appellant $2,000 
per annum until the security should be re- 
leased. By arrangement with the Exchange 
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Bank, a deposit receipt for $15,000 in the 
Bank was accepted by the Receiver-General> 
which gam was placed to his credit in the 
Exchange Bank, and remained under his 
control. 

ITeW;— (Following Oilman ds QilbertetaL, 
M. L. R., 3 Q. B. 402), that the loss of the 
$15,000 by the failure of the bank, was a loss 
to be borne by the Government and not by 
the plaintiff, and that the plaintiff was en- 
titled to recover the $2,000 per annum from 
the defendants, notwithstanding the tender 
back to him of the deposit receipt after the 
insolvency of the Bank ; that the terms on 
which the plaintiff obtained the credit at the 
Exchange Bank were not material to the 
issue, the appellant having furnished what 
was accepted by the Government as equiva- 
lent to cash at the time it was given ; that 
the amount being entered in the books of 
the Bank to the credit of the Receiver^ 
General, the deposit thereby became a debt 
due by the Bank to the Receiver-General, 
and was at the risk of the Government — 
OUman v. QUbert tt al, Davidson, J., April 3, 
1888. 



INSOLVENT NOTICES, ETC, 
Quebw Official OaxeUe, Dec 22. 
Judicial Abandonmtnta. 
Godefroi Caron, trador. Cap St. Ignacei Dec 21. 
Eugenie Bourget, doing business as TouBsaint & Ca, 
Quebec, Deo. 21. 
Joseph Lamarohe, Joliette, Dec. 12. 
B. A. Merriman et al., Sherbrooke, Dec- 14. 
H. E. Pelletier,trader» Ste. Louise (county of I'Islet), 
Dec. 21. 
Louis Ricbardi Montmagny, Deo. 4. 
Ross Bros., Shawville, Dec. 4. 

Curator* Appointed, 
Re 3, B. Brosseau, La Patrie.— Kent k Turootte, 
Montreal, joint curator, Dec. 18. 

Re Uould &, fr6re.— Bilodeau 5c Renaud, Montreal, 
joint curator, Dec. 19. 

Re Lavoie k frdre.— Kent & Tnrcotte, Montreal, 
joint curator, Deo. 13. 

Re Harris Myers.— John Young, Montreal, curator, 
Deo. 12. 

Re L. F. Roy, trader, St. F^lioien.—U. A. Bedard, 
Quebec^ curator, Dec. 17. 

' Dividend; 
Re Brodie Jamieson.—First dividend, payable Jan. 
8, k, F. Riddell, Montreal, curator. 
CmtH Term* altered. 
Court of Queen's Bench, district of Kamonraska, to 
begin May 9 iui4 Noy. 10 each year. 



Cireuit Court, oounty of Temisoouata, at riiley«ite» 
to be held from llth to l^b Februaiy, June aad 
October, each year. 

Court of Queen's Bench, district of Chioonttmi, to 
begin Jan. 16 each year. 

Superior Court, district of Chiooutimi, to be held 
from Jan. 17 to 21 each year. 

Circuit Court, district of Chicoutimi, to be held 
Jan. 11 and 15 each year. 

Cirotttt court* county of Chiooutimi, at HebertTilte. 
to be held Jan. 9 and 10 each year. 



GENERAL NOTES. 



Sir Barnks Pxacock.— On November 83, in the 
House of Commons, Mr. W. B. Smith, in answer to 
Mr. Kimber, said that Sir Barnes Peaeook was, under 
medical ndvice, going abroad, and was not expected 
back till the end of May. The difficulty of maintain- 
ing the simultaneous sittings of the House of lords 
and Judicial Committee had been inereased by Sir 
Barnes Peacock's absence ; but it was hoped, with the 
aid of the other members, that the sittings of the 
Judicial Committee might not he suspended. Sir 
Barnes Peacock receives a salary of ZfML a year and 
his pension of 2,0001. from Indian revenue! during his 
absence. There were no rules applieable to cases of 
this kind, but it was fair to add that Sir Bamee 
Peacock had been very rarely absent from the Judicial 
Committee. 

WoMCK ExoLUDBD.— A test case with reference to 
women's rights has just been decided at Brussels. 
Mdlle. Popelin, who had completed her legal studies 
and successfully passed the examination, applied for 
admission to the bar. The judges decided adversely 
to her application, on the ground that the customs of 
the oountry do not permit women to practise before 
the courts. 

Judicial Qualifioatiunb.— Of the late Lord Chan- 
cellor Westbury a London paper tells this story : ** In 
his later life, when he was sitting regularly on the 
Judicial Committee of the Privy Council, he met ex- 
Chief Justice Brie and asked him why he did not 
attend. 'For three very good and sufficient reasons,' 
said Sir William Brie ; 'because I am old, because I 
am deaf , and because I am stupid.' 'These are no 

impediments,' said Lord Westbury ; * is vwy old, 

is very deaf, and is very stupid, and yet 

we four make an excellentcourt' ' " 

Rights of Cuokb. —Miss Vincent undertook to oook 
for Mi^or and Mrs. Fielden for '* £17 a year and all 
found." Mrs. Fielden one day ventured into the 
kitchen, whereupon Miss Vincent said to her. "Qo 
out of my kitchen. You are no lady to come into a 
servant's kitchen," and added other impertinenoos. 
The Major was out, but when he returned the oook 
was summarily sent about her business. Whereupon 
she snmmoded the Major for wages alleged to be due 
in lieu of notice, and explained her conduct to the 
Edmonton County Court judge by saying that she 
didn't want her mistress to come " making a muddle '* 
in her kitchen 1 Miss Vincent lost her ease. 
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ception to the form 257 

Computation of delay under sec. 
32, Controverted Elections Act 86 

Election petition — Ruling by 
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Time within which trial of elec- 
tion petition shall bo commen- 
ced 130 

Election petition — Service of— 
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Election petition— Trial-Peremp- 
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Election petition— Judgment on 
motion to dismiss, non-appeal- 
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When it may be rebutted 46 
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bal evidence 205 
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Receipt— Verbal testimony 365 

Statement made by witness after 
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Note signed by preeident in 
eettlement of a valid claim 

against company •. 132 
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ject to arrest under a eapias at 
the instance of one of the con- 
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wards making a judicial aban- 
donment under said 48 Via, ch. 
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acquired no property since such 
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Succession belonging to minors . 9b 
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Judicial Wrr 81 
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Of Superior Court— Declinatory 

exception. 318 

JuBY TBiAL-vFudidal opinions on Trial 

by Jury 261 
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— Police reamlations* • • 
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behalf against the slandersr . . 
Slander— Words of suspicion — 
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Well— Water not potable 
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LnriBB Patent— Annulment of— Let- 




Uttered in good faith toade- 




ten patent granted by the 




tective officer— Words of suspi- 




Crown, for land, cannot be an- 




cion only, addressed, withoat 




nulled at the suit of a private 




malicious intent and with pro- 




individual, and can only be de- 




bable cause, to a detective offi- 




clared null and repealed upon 




cer, by a person whose hoase 




information brought by one of 




had been burnt down, against 




the law officers of the Crown . . 
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a person whom public romor 
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had set the house on fire, are 




Accusation of rendering a false 




not actionable in themselves.. 
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account— Damages 
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Telegraph Company— Transmis- 




Defamation of candidate— Impu- 




sion of libellous matter— Pub- 




tation of selling influence 
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lication of judicial proceedings. 
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Defence— Truth of libel 
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Words in foreign langu^e- 
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Fair and honest report of pro- 
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letter— Defamatory libel 
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of are spoken in a foreign 
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language, it is necessary that 
such words be set forth in ibe 




libel in newspaper and libel in 






pleadings— Incidental demand 




declaration in the language in 




Evidence as to troth of libel- 




which they are spoken, together 
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with a translation of them into 




Libel in pleadings— Justification 




English or French. (Reversed 
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in Review) 
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Limits of the privilege of public 
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Mercantile Agency— False rating 
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Mitigation of damages 

Privileged communication— In- 
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terest of writer of letter 
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stitution of name of assignee 




Privileged communication— Mal- 
ice— Evidence. 
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injunction to restrain trespss- 
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sers from cutting timber— Dis- 




Public announcement of termin- 
ation of agency 
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defendant 
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Blander— Married woman— Da- 
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masres. • • • 


146 


WlFB. 




"•■^^•^ •••• •••••• •• ••••• 
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Right of father of apprentice . . 
Hire of 'Work— Obligation to 
work on legal holidays— Work- 
men engaged by the month, to 
work for the season, are not 
obliged to work on legal holi- 
dayH which are observed as re- 
ligious holidays by the Chnrch 
to which they belong, and their 
employer has no right to make 
a deduction from their wages 

for such days 

Hire of work— BesiliaUon with- 
out cause — Damages 

Lease and hire of personal ser- 
'vices — Notice of termination of 
contract — Employees of muni- 
cipal oorporation--(l). Art 1642 
CC. does not apply to the lease 
and hire of personal services. 
(2) When the term of the en- 
gagement of an employee is 
indeterminate, neither the em- 
ployer nor the employee has 
the right to terminate it with- 
out giving notice to the other, 
with the delay fixed by law for 
the locality, or, when none is 
fixed, with a reasonable delay; 
and in defanlt of snch notice, 
the party breaking the con- 
tract is liable in damages to 
the other, unless the conduct 
of the other gave reason for an 
immediate resiliation of the 
contract (3) While this rule 
of law does not apply to the 
public officers or functionaries 
of municipal corporations, it 
applies to their ordinary em- 
ployees 

Negligence— Extraordinary acci- 
dent 

Notice by employee— A by-law 
of a company making it obli- 
gatory on employees to give 
notice before quitting their 
employment, does not apply in 
the case of sickness 

Prescription of action for injuries 
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188 Railway— Accident-Negligence. 160 
Besponsibility of employer— In- 
sufficiency of scaffolding 44 

Wrongful dismissal — Manager of 
company speculating in mar- 
gins 184 

Mbboantilb AosNor— Besponsibility for 
communicating to a subscriber 
an incorrect report concerning 

the standing of a trader 99 

See LiBBL AND Slander. 
194 MnoYBNNBTfc — Wall — Intermediate 

space 141 

212 MiNOB— Goods supplied to minor— Ne- 
cessaries— Burden of proof— A 
merchant who sells clothes to 
a minor, without an order from 
his father, can only recover 
the price firom the father when 
the minor himself had a right 
to compel his father to provide 
him therewith ; and it devolves 
upon the merchant to show that 
the clothes supplied were neces- 
sary, and that the minor was 
unable to provide himself there- 
with 260 

See Tutor and Minor. 
MoKiBBAL, Crrv of— Assault by police- 
man 267 

Cartel-Fast driving 189 

Employee of city misleading ap- 
plicant for license— Damages . . 290 
Fireworks— Accident caused by 

discharge of— Responsibility . . 275 
Judgment annulling election of 

alderman — ^Appeal 60 

Line of street— Servitude — War- 
ranty 188 

Municipal election — Date of eleo- 
365 tion— Extraordinary vacancy. 131 

Municipal taxes— Local assess- 
214 ment for local purposes— Edu- 

cational institution — Bxemption 181 
Municipal Taxes — Prescription . . 45 

Qualification of Alderman 60 

Taxes— Proprietors par indim— 

Solidarity for taxes 188 

138 MuNiaPAL Law— Construction of bridge 
127 —Powers of road inspector— 
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Notioe— Where an act of ap- 
portioDment has not been filed, 
aa leqnixed by Art 814, M.C., 
withhi 30 days after the com- 
ing into force of the prooU' 
verbal, the work can only be 
executed under a resolution or 
order of the ooundL The road 
inspector is bound (to give 
■even days' notice before con- 
vening a public meeting of 
thcee ioterested, to consider 
the proposed work. He has no 
right to change the mode indi- 
cated by the prooti-iferbal in 
which the work is to be done. 
The notices required by law of 
the making and filing of an act 
of apportionment cannot be 
proved by verbal evidence .... 

County Council— Powers-Procde- 
verbal — Appeal to County 
Council 

Decision of local council— 0%o«e 
jugle — Appeal to County Coun- 
cil 

Exemptions from taxation — 
Taxes imposed by municipal 
by-laws for payment of interest 
and creation of sinking fund 
for redemption of municipal 
debentures 

False arrest 

Liability of Municipal Corpora- 
tion for assault by policeman . . 

Municipal by-law — Voting on — 
Casting vote of returning offi- 
cer. 

Municipal election— Corruption 
—Salification — A municipal 
councillor, whose election is 
contested for illegality and 
fraud, cannot ask for the dis- 
missal of the petition on the 
giound that the opposing can- 
didate was not qualified for 
election, and such pleading may 
be rejected on answer in law. 
In a contestation of a municipal 
election, evidence of acts of cor* 
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87 



174 



131 
819 

267 
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ruption by tHe other randiilate 
should be admitted, so as to u- 
certain which of the candi- 
dates was really elected afta 
illegal votes on each aide have 

been struck ofiT IS* 

Powers of county councils SIS 

Resignation of warden of county 
—How it may be made and 
how it becomes effective— Ac- 
ceptance of resignatiosk— Actaof 
** de facto" warden— Ratifica- 
tion by municipal oorporatioD 
of unauthorised acts <^ its offi- 
cers. (1) Although the munici- 
pal code contains no provision 
to that effect^ the warden of a 
county can resign his office, 
and such resignation beoomea 
complete and effective by its 
acceptance by the County Coun- 
cil. (2) In the absence of all 
enactment in the municipal 
code of a mode in which resig- 
nations should be made, no pai^ 
ticular form is required : and 
the offer of resignation may be 
made by a warden verbally, at 
a session of the County Coun- 
cil, and then entered by tbe 
secretary-treasurer on tbe min- 
utes of the proceedings. (3) 
The power to appoint a warden 
implies the right to accept his 
resignation and name his sno- 
cessor. (4) The acts of a " de 
Uxiio" warden, in possessioo, 
and performing the duties of 
the office, are binding upon the 
corporation, and cannot be set 
aside solely by reason of the 
illegal exercise of tbe office. (5) 
A municipal corporation may 
ratify the unauthorised acts of 
its officers, or the acts of pe^ 
sons assuming to be its officers, 
but which are within its corpo- 
rate powers, and such acta 
thereupon become binding 
upon the corporation, and can- 
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not afterwards be impeached 




tribntory wrong-doers or with 




by it under pretence that they 




innocent third parties, by the 




were done without authority . . 
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negligence of the master and 




Right of outgoing mayor to pre- 




crew by whom the ship is navi- 




side at first meeting of new 




gated, or of the driver, unless 




ootincil— The mayor of a local 




he actually assumes control 




municipality remainn in office 




over their actions and thereby 




nntil his sncceasor is elected 




oGcasionfl mischief. ...••• 


251 


notwithstanding that his term 
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Besponsibility for n^Hgenoe of 




of office as councillor has ex- 




employee managing elevator- 




pired. As such mayor, he has 




Damages 
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the right to preside at the first 




See RwPOMSiBTLiTT : Railway. 




meeting of council called after 
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the annual election, and to give 




Bowen, Lord Justice, Translation 




his casting vote for the election 




ofVii^il 
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of a'new mayor 
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D'Essaule de Savigny on Sub- 




Secretary-treasurer— Responsibi* 
lity for Corporation moneys— 




stitntions. .■•.....•••....•••• 


322 




DubreuiPs Beferenoe Book 
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A secretary-treasurer, the cos- 




Maclaren's Roman Law in Eng- 




tod ian of Corporation monies, 




lish iurisnmdence ...«••. 


121 


cannot legally divest himself of 
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the same, exoent in the manner 
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prescribed by the Code ; and in 
the present case, although he 
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Report of American Bar Associa^ 




had paid the same over to the 
then Mayor for safe-keeping, 




tion 
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Revised Statutes of Canada 
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be was not thereby relieved 




Taschereau's Criminal Statute 




from the liability to account to 




LawofCanada 
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the Corporation 
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Wicksteed's Waifs in Verse 
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to sunerintendent 
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pnvi» • 




V^# ■# mmm^%^A AAA W^^mM^M^^tkm !>•• •••• •••••• 




220 






Date in figures— A notarial deed, 








of date 10th July, 1867, is au- 




Kavioablb Rivhr— Beach — A person 




thentic, though the date be ex- 




whose land abuts on a navi- 




pressed in figures at the head 




gable river has no claim against 




of the document only, on a 




a person who takes gravel from 




sinfrle line which it does not 




the beach between the line of 




entirely fill, but in the part of 




high and low water 
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the page where the writing of 
the deed may commence, and 




Kbqugbncs— Accident on highway .... 


99 




Collision of omnibus and tram- 




not in the margin 
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NuDANCB— Public picnics and dances. . 
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Mutual faultr-Principal and im- 








mediate cause of accident. . . . 
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Nervous shock 
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Passenger on ship— An ordinary 




Obttuaby NonCBS : 




passenger by a ship or public 




Armstrong, The late Chief Justice 
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conveyance is not af5»cted 




Badgley, The late Mr. Justice . . 
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either in a question with con- 
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Globensky, The late Mr. JuBtioe. 385 

Henry, The late M r. Justice 137 

Kerr, Q.C., The late W. H 49, 103 

Levi, The late Dr. Leone 161 

Mackay, The late Mr. Justice 73, 103 
Monk, The late Mr. Juatice ... 345, 353 

Rose. The late Sir John 297 

Waite, The late Chief Justice .... 97 

White, The late Hon. Thos 130 

Obugation— Delay for payment— In- 
terest— Art 1091 GC 205 

Joint and several condemnation. 99 



Parish Rsgistbrs in England 390 

Parnblutb Invbbtigation — Members 
of Parliament (Charges aud Al- 

legations) bill 236 

Partnbrship — Action between partners 

after final settlement 44 

Authority of partner— C.C.,1855— 
Partners are not bound by a 
contract of partnership entered 
. into without their knowledge, 
by one partner with a third 
person, if they have derived no 
benefit from such contract. . . . 401 

Commercial Partnership 60 

Commercial Partnership— Proof. 72 
Misappropriation by partner of 
money of others to use of firm 

—Liability of the firm 276 

Ostensible partnership — Release 

of debt • 290 

Powers of partner— Evidence of 

partnership 204 

Patents op Invention— Rights of pa- 
tentee 318 

Payment op Money not dub — Right of 
recovery — A person who is 
sued for a debt which has al- 
ready been paid, and who, 
being unable at the time to 
prove payment, allows judg- 
ment to be obtained tx parte, 
and pays the amount of the 
judgment, has a right, on estab- 
lishing the fact of the previous 
payment, to recover the amount 
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■o paid ; and the exoepfcion of 
ehoM JMffie cannot in soch case 
be opposed to the demand — 186 
Pleading — Demurrer — Limitation of 
fonr months under 43-44 Vict. 
(Q.) ch. 62, 8. 123— Acts alleged 
to have been done in violation 

oflaw 139 

See PkocBDURB. 

Pledge— Possession— <XC 1970 364 

TT&nsfer of dette acHve 72 

PoBSBBsioN — Identity of land sold — Pre- 
scription. 281 

Prbbcription— Acknowledgment of debt 73 
Action against corporation of city 

or town for damages ^ 

Action for recovery of money, 
where oonditions of payment 
have not been complied with . . 276 

Action of workman 127 

Arrears— Constituted rents 365 

Interruption 405 

When debt not barred 45 

Principal and Agent— Account sales 
rendered dnring series of yean 

— Acquiescence S6 

Agent exceeding limits of man- 
date—Responsibility 101 

Bank— Powers of agent— Ratifi- 
cation of or acquiescence in 
unauthorized act— Ultra vires* . 66 
Consignee taking goods at fixed 
prices, profits over these prices 

tobehis 85 

Broker empowered to sell shares 148 
Speculating in stocks — Instruc- 
tions to brokeiv-Broker's duty 
—Money pi^d for maigins .... 3T 
Private Letters— Property in— Not 

subject of sale by receiver. ... 60 
Privileges — Boarding-house keeper- 
Lien on effects of lodger— 
Room let with right of kitchen 

in common 171 

Privileged costs— The costs of an 
action brought by a creditor to 
set aside as fraudulent a deed 
of sale of property made by his 
debtor, are not privileged as 
against a third party, owner of 
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an ondivided interest in the 
property, and who baa neglect- 
ed to file an opjXMition dftnde 
distraire to the sale by the 
sherifi; bnt^ who files an oppo- 
sition d finde oonserver on the 

proceeds of sale 51 

Pbovablb Caubb— Chai:ge of larceny- 
Stolen articles found in posses- 
sion of person 139 

Malicioiis arrest 181 

Partner obtaining money by false 
representations for his own 

purposes 169 

PROGHDUBB — Action against sureties of 
bailiff— How brought— An ac- 
tion against the sureties of a 
bailiff for non>performance of 
duty, should be brought in the 
name of the treasurer of the 
Province, and on his authoriza- 
tion 397 

Action against wife— Husband 
not made a party 356 

Answers to articulation of facts- 
Default— Costs 71 

Appeal from judgment of Court 
of Review 24 

Appeal to Privy Council— Provi- 
sional execution 24 

Appeal to Privy Council- How de- 
termined as to amount — In de- 
termining whether an appeal 
lies to the Privy Council from a 
judgment of the Court of 
Queen's Bench, P. Q., the judg- 
ment is to be looked at as it 
afiects the interests of the 
party who is prejudiced by it» 
and who seeks to relieve him- 
self from it by appeal. So, it 
was held that a defendant had 
no right to appeal from a judg- 
ment condemning him to pay 
$1100 273 

Ai^ai to Supreme Court— Uelay 24 

Bailiff retaining from guardian 
current money seized ........ 361 

Capias after judgment — Misno- 
mer 358 
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Costs of contestation of collocation 318 

Costs of defence— Privilege 72 

Declaration of garnishee— Fraud 
—Motion for leave to make 
new declaration cannot be 

made in appeal 414 

Declinatory exception— Note dated 
and payable at place where ac- 
tion is brought 44 

Demand in warranty— An action 
in warranty can be brought 
after the expiration of the de- 
lays fixed by Articles 123 and 
107 of the Codeofavil Proce- 
dure, but in such case the suit 
cannot be stayed thereby. In 
such case, however, the princi- 
pal demand and the demand 
in warranty may be adjudica- 
ted upon together, if it can be 
done without retarding the 

principal demand 210 

Description of plaintiff— Action 

by widow 205 

Enqu^te cannot be re-opened 

after judgment 275 

Execution— Sale of immovable 
by Sheriff— Creditor, oppoeant, 

becoming purchaser 399 

Exemptions from seizure — Dam- 
ages awarded for libel not ex- 
empt from seizure 131 

Interlocutory judgment ordering 

preuveavantf aire droit — Appeal 24 
Interlocutory judgment—Power 

to revise by final judgment • . . 159 
Interrogatories on faiu et artiele$ 

—Service 180 

Intervention — Moyens of inter- 
vention 317 

Joinder of plaintiffi 415 

Judgment ex parte under C.C P. 

89-91— Notice of inscription ... 45 
Jury trial— Absence of material 

witness ' 869 

Jury trial— Assignment of facts. 399 

Jury trial— Foreclosure 24 

Jury trial — Judgment non ob- 
stante veredicto— C C. P. 433 . . 31 7 
Motion by defendant to be dia- 
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charged from sait— It is neoea* 
sary to give notioe of a motion 
for the discharge of the defen- 
dant from the 8ait> with coats, 
on the default of the plaintiff 
to return his writ .»•• 322 

Motion to extend delay for plead- 
ing 43 

NnlUty of deed invoked hy 
answer to plea 70 

Opposition d fin cT annti^^r-Affida- 
vit— Art8.683,684C.P.. 3»9 

Opposition en iout ordre — Moneys 
deposited in hands of prothon- 
otary 62 

Opposition to judgment 267 

Opposition to judgment— Affida- 
vit— Waiver 72 

Opposition to judgment — ^Motion 
to reject 128 

Peremption — Interruption 276 

Petition en nuUiUde cUcret^De- 
lays 212 

Pleading— Special answer 127 

Provision for costs of wife in ac- 
tion in nullity of marriage . • . . 305 

Putting husband of defendant in 
the cause 357, 868 

Security for costs— The tempor- 
ary absence of the plaintiff 
from the province, while work- 
ing on a timber limit in On- 
tario, but while his family con- 
tinues to dwell in his home in 
the province, does not render 
him liable for security for costs 5 

Security for costs — Company 
whose head-office is outside of 
Quebec 333 

Security for costs on appeal— Dis- 
cretion 24 

See Insolvent Act op 1875. 

Separation from bed and boaid 
—Notice of action 45 

Summary matters — 5r.52 Vict 
(Q.)ch.26^Default to appear 
-Inscription exparte-Depoel- 
tionsunder33Vict.(Q.)ch.l8 
^t: actions in summary 
matters mider 51-62 Vict (Q) 
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ch. 26, default to appear is re- 
corded, not at noon as hereto- 
fore, but only after the expira- 
tion of the day of the return of 
the writ (2) Id the case of 
default either to appear or to 
plead, such causes must first be 
inscribed on the roll for proofs 
and after proof has been made, 
on the roll for hearing on the 
merits, and should not be in- 
scribed for proof and hearing 
at the same time. (3) The de- 
position of a witness cannot be 
taken under 33 Vic. (Q.) ch. 18, 
before a default to appear or to 
plead has been regularly re- 
corded, or before a plea has 
beenfiled 346 

Summary Procedure -Inscription 
for enqu^te— Option for enqudte 
andmerits 298 

Writ of summons— Change of re- 
turn day 329 

PROHiBrriON, Wbtt op 151, 291, 298, 306 

Pbomisb op Mabriagb— Proof of 231 

Refusal to perform— Damages ... 187 
PfiOMissoRY NoTBEH-'Alimentary debt.. 127 

Bill of exchange— Liability of ac- 
ceptor — Imputation of pay- 
ments 91 

Fraud— Promissory note obtained 
by fraud held null even as 
against holder in good faith . . . 123 

Illegal consideration— Note given 
to obtain consent to discbaige 
of insolvent 99 

Liability of aiw/- Right of re- 
course— Costs 319 

Non-negotiable — Liability of 
maker..'. 315 

Note of wife commune en bien^-^ 

Afxd 174 

Prothonotary, etc., at Montreal, Sala- 
ries fixed 178 

PcBuo Lands, pROviNciAii— Transfer o( 

to Dominion— Precious metals 34 

PuNISHXflMTB, AKCUBKT AMD MoDSRN. ... 270 

Railway— Appointment of arbitrator-^ 



INDEX. 



438 



PAGB 


PAGX 


Authority of Court 
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the accident— The damages 






contemplated by this section 


sure of obligation as to latent 




are actual damages, and the 


defecto 
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expense and trouble a proprie- 


Effect of 47 Vic. cb. 14, s. 2 (B.a) 






—-Provincial Crown grant void 
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his cattie before the acddent, 


Expropriation —Award — Valid- 




to prevent their escaping on to 


ly*. 
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the railway line, on account of 


Expropriation of lands— Compen- 




the absence of fences, is not a 


sation — Date at whicb value to 




damage tDat can be recovered 


be flsoertaiiiad •••• ...••• 


182 


from the railway company in a 
case such as the present 74 
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Expropriation of lands — Work 




for general advantage of Canada 




Negligence — LiabiUty — Train, 


—Notice 
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meaning of— Obligation to ring 
bell 184 


Bxtinrtion rtf cViArtAT. ..... ■••• 
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Incorporation by provincial Act 




Notice of expropriation— Desistr 


— Subsequent legislation by 
Parliament of Canada— Applic- 
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Obligations of company, where 


ability of 88. 4 to 39 of the gen- 




line is not yet open for public 


eral Railway Act of Canada. . . 
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conveyance of passengers 400 


Injunction — Railway actually 




Responsibility for freights-Con- 


oonetructed— Waiver 
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dition of contract requiring 


Manufacturer forced to quit his 




notice of loss within thirtyntiix 
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hours — Railway companies 
may by contract relieve them- 
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May railway companies expel 
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selves from responsibility for 


Meaning of ''each mile of rail- 




loss, damage or detention of 


way worked " 
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goods, unless caused by negli- 


Neglect to fence — Damages — 




gence on their own part or that 


Sect 18 of the Railway Act re- 




of their servants; the con- 


specting the responsibility of a 




dition in this case was reason^ 


railway company for damage 




able, and no negligence being 


done to cattle through neglect 




alleged, the company was re- 


of thecompanv to fence it8 line, 




lieved from responsibility 19, 26 


only applies to proprietors own- 




Responsibility for accident caused 


ing property abutting on or 
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whose cattle are injured 
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the Railway Act— In such case 




lowed by valuators— Appeal- 
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sponsible for damage done to 




railways pass through munici- 






palities governed by the Muni* 


trains or engines, and is not 




cipal Code, or by Town Corpora 


liable for accidents happening 
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the road, according to the aver- 
age valae of agricultural land 
in the locality and the actual 
value of their othe? real estate. 
(2.) Such return may be con- 
tested by a suit before the Su* 
perior Court (3.) When it is 
not contested} the valuators of 
the municipality must value 
the real estate of the railway 
company, according to the 
value specified in such return. 
(4.) When such return has not 
been transmitted, the valuators 
are bound, in making the valu- 
ation of the land occupied by 
the road, to value it according 
to the value of land used in the 
vicinity simply for agricultural 
purposes, without including in 
the valuation the value of the 
superstructure. (5.) In the 
event of the valuators failing 
to conform to these provi- 
sions) a railway company 
may complain of the val- 
uation made by them, to the 
municipal council, and has an 
appeal from the decision of the 
council upon its complaint to 
the Circuit Court 410 

Rights of creditors— A railway 
may be seized and sold for the 
debts of the company which 
owns the railway 113 

Shipment of goods to point be- 
yond defendant's line 182 

Sparks from engine— Lapse of 
time before discovery of fire — 
Presumption as to cause of fire 
— Defective engine — Negligence 123 

Unreasonable delay — A railway 
company is responsible for 

. damage caused by unreason- 
able delay in the transport of 
goods entrusted to it 106 

What not a reasonable notice. . . 46 

BiBcoRDER- Adjournment of case-Hearing 

case before the hour appointed 212 
Rbqistbar— Certificate — Fees 44 
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Right to be paid for certificate in 
advance— Taxation — A regis- 
trar who is required by the 
sheriff to furnish a certificate 
of the hypothecs existing on a 
property about to be sold, has 
a right to retain the certificate 
until his fees be paid. The 
registrar's fees are subject to 
taxation, but such taxatiim can 
only be had upon the petition 
of a party interested in the 

report of distribution 98 

Rbqbtbation— Donation of real estate 
—Registration /of sale made by 
donor to third party before 
registration of donation — 
Rights of donee 70 

Prescription— Arrears 364 

Privilege of baiUeur de fondi^ 

Renewal of registration 206 

Rbsponsibiltty — Accident caused by 
dogs barking at horses— Re- 
sponsibility of owner of dogs - . 404 

Accident caused by auvent put by 
occupant in front of shop 276 

Animal, Damage caused by— Pre- 
sumption of fault— Servant... 181 

Coachman failing to pass on right 267 

Information as to standing of pei^ 
son— Liability of person sup- 
plying information 174 

Negligence causing nervons shock 
—Responsibility 387 

Of chemist 187 

See Masthe and Shbvant; Neg- 
uobncjb; Railway. 
Restraint OF Trade ' 54,133 

Sale of medical practice— Cove- 
nant not to enter into competi- 
tion 171 

Rettrait 100 

Rbvbndication of moveable — Oral evi- 
dence—In the case of the at- 
tachment in revendication of a 
moveable,the parties may prove 
their respective pretensions by 
oral evidence, whatever may be 
the value of the moveable at- 
tached 218 
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6AL.B — Conditional sale— Right of ven> 
dor to recover goods in defanlt 
of payment — A sale made on 
condition that the property in 
the thing sold shall remain in 
the seller nntil pay mentals valid 
as a conditional sale. The seller 
can recover the thing in default 
of payment, although under 
seizure at the suit of a third 

party 201 

Deceit— False and fraudulent rep- 
resentations — Exaggeration- 
Failure of purchaser to com- 
plain within a reasonable time 388 
Error as to accessory of thing 
sold— Refusal of party com- 
plaining to cancel contract- 
Damages 132 

Interpretation of deed— Extrin- 
sic evidence 290 

Louage d'ouvrage— Evidence.. . 317 
Promise of sale— Acceptance . . • . 415 
Real estate sold as free and clear 
of incumbrances— Existence of 

hypothec 107 

Sale by sample 46 

Sale of immoveable free and clear 
for cash— Hypothecs existing 
on property — Purchaser not 
bound to execute deed unless 

property is clear 132 

Sale of land— Delivery to agent 

—Pleadings 36 

Sale of medical practice 358 

Sale on time — Delivery 188 

Term of payment 100 

Uncertain right — Eviction — War- 
ranty 174 

Sai E BY Shbriff— Eflfoct on lease— Ex- 
pulsion of lessee 138 

Of moveables — Circumstances 
which raise presumption of 

fraud 170 

Vacated at suit of purchaser— 
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C.C.P. 714— Property charged 
with dower 'claim. ••«•.....•. 131 
ScHooi/— Authority of teacher— Corpo- 
ral punishment 215 

ScHOoijfAsngBSi Authority of ........ . 230 

SooTT Act— Jurisdiction 205 

SiiDucnoN— Damages — When recover- 
able-Damages fbr seduction ean 
be demanded and recovered 
only when the seducer has ac- 
complished his end by ■ means 
o f a promise of marriage, or by 
means of artifices or deceitful 

manueuvres 

SmzFUBS, iLLBOALr-Bailiff-ResponBibility 
Sbpabation fbom bbd AMD BOABD— Adul- 
tery of wixe — ^The wife eoni' 
mune en hien$ may be declared 
by the Court to have forfeited 
her share in the community, 
when proved guilty of adultery 

A limentary allowance 128, 

Right of wife to disbursements.. 
Shrvitudb— Evidence — Commencement 

de preuve par icrU 134 

Water course— C.C 501— Rights 
of proprietor of higher land — 

Aggravation 139 

Shippino — Agreement made by master 

of ship in distress 148 

Collision — Total wreck— Contri- 
butory negligence — Damages 
immediate and subsequent — 

Pi lotr- Vessel at anchor 101 

Disbursements — Antecedent debt 
— Assignment of freight — 

Rights of mortgagee 139 

Lien for disbursements 46 

Maritime lien— Towage 318 

Mortgagee in possession — Freight 147 
Right to freight— Mortgagee of 
ship — Privilege for necessary 

supplies) • 

Right of tug to cast off tow- 
Damage by collision ^> 

Salvage — Special contract— Ac* 

tion by agent of owners 123 

Slanduu— See Libbl and Slakdbb. 

SoucrroR, character of, in 1675 383 

Statutoby Peivilbob to maintain toU- 
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Oath of oflSce — A person who has 
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been appointed tutor can nei- 




ductor— Responsibility 
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ther plead nor be- impleaded in 




Notice of claim— The notice of 




that capacity until be has taken 




claim required by 80-51 Vict., 




th^oath of office. 
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Tradb-icabx— Canadian and Imperial 




ance of which an action can- 




Acts — Colour — Seal — Former 




not be brought ^ 
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action— Amount of profits— 
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Good-will— Assignment 
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ments-Liability of company 




ty— Mill-dam— Damages caus- 
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ed by flooding— To erect a mill- 




manent improvements... •••• 
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dam on a water-oourse, which 




Responsibility— A tramway com- 




passes across one's land, al- 




pany is, in the enjoyment and 




though it may be hurtful totbe 




exercise of its franchise, bound 




owners of the higher lands, is 




to recognise the rights and ne- 




not an illicit act. It is not an 




cessities of public traffia Its 




oflbnce under Art 1053, QQ, 




employees are bound to exer- 




and those who assist the own- 




cise, not only ordinary, but spe- 




er in the construction of such 




cial care in the discbarige of 




mill-dam are not responsible 
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for the damages caused by such 
construction. The right con- 
ferred on the owner to utilize 




SUBBOGATION 


2 




^^%^ M^mm^^'^^mm * •^^•■- «»«•*« w«wv«v •••••• ■«•««« « 

Erroneous noting of deed by reg^ 




istrar— Conflict between writ- 




a water-course which passes 




ten and printed clauses 


195 


across his land, gives him the 




SuBOTiTUTioN — Inventory — Institutes 
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which is in effect an expropri- 




SupRHMB Court op Canada— Jurisdic- 




ation of the usefulness of the 




tion — Dominion controverted 
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Elections Act 
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flooded, and the owner who has 
used this right is bound to pay 




SuRErrvsHip — Deposit receipt held by 




Government— Failure of bank 




a just indemnity for the dam- 




—Responsibility 91, 415 


ages caused by such flooding. . 
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Extinction of, by act of creditor 
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Will— Accretion in matters of legacy. 
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Responsibility— Joint and seve- 




Defects of form— Probate 
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Oral evidence — Inscription en 




• «■« ^1^ m^ mm^^m^wM^^ mM •••••« »■•• ••••■■ 




faux ^ 


139 


Tablbav of Advocatbs 
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Payment of debts — Partition- 
Prescription 




Tolls— Manner in which they can be 
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collected 
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WurrrBN iNerrBUMBMT— Construction of 
—Lease or license— Authority 




Toll-Bridob, Privilege to maintain— 
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